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PREFACE. 


As  NO  Digest  of  the  Criminal  Law  of  the  State  has  been 
published  hitlierto,  and  in  view  of  the  general  desire  for,  as 
well  as  the  manifest  necessity  of,  such  a  work,  tlie  author  has 
undertaken  to  present  to  the  profession  a  complete  Digest  and 
Compilation  of  the  Criminal  Statutes  of  Iowa,  with  the  Decis- 
ions of  the  Supreme  Court  of  this  and  other  States  bearing 
thereon. 

The  work,  as  will  be  noticed,  is  divided  into  two  parts:  Part 
First,  containing  Crimes  and  Offenses,  with  forms  of  Informa- 
tions and  Indictments;  and  Part  Second,  the  Practice  and 
Incidents  of  Trials;  both  being  arranged  alphabetically. 

Not  only  the  law  under  the  Criminal  Code  will  be  found 
reproduced,  but  twenty-eight  sections  of  the  Civil  Code,  sixteen 
sections  of  the  L^wtf  of  1874,  nine  sections  of  the  Laws  of  1876, 
and  fifty-six  sections  of  the  Laws  of  1878,  all  applicable  to 
criminal  procedure,  are  included,  thus  rendering  reference 
to  the  Code  and  Session  Laws  unnecessary;  and  every  criminal 
case,  ill  Jlorris  (one  volume),  G.  Greene  (four  volumes),  Iowa 
(forty-six  volumes),  and  opinions  filed  (not  yet  in  reports),  to 
July  1,  1878.  There  will,  also,  be  found  a  chapter,  each,  on 
Bastardy,  Contempt,  Habeas  Corpus,  and  Mayors'  Courts,  in 
criminal  proceedings.  Also,  the  usual  Table  of  Cases,  and  in 
addition  a  Topical  Table  of  Cases,  not  found  in  law  books 
generally. 

The  author  hopes  that  the  work  will  be  found  to  meet  the 
requirements  of  the  profession,  or,  at  least,  that  it  will  help  to 
lighten  the  labors  of  attorneys  in  this  important  branch  of  the 
practice,  in  which  it  frequently  hapi>ens  a  case  must  be  tried 
on  short  notice.     In  such  cases  its  value  will  be  apparent. 

J.  C.  DAVIS. 
Mabion,  Linn  Ck).,  Iowa,  March,  1879, 
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ABDUCTION. 

Seithon  3866.  If  any  person  maliciously,  forcibly  or  fraud- 
tJently,  lead,  take,  decoy,  or  entice  away,  any  child  under  the 
ige  (»f  twelve  years,  witn  the  intent  to  detain  or  conceal  such 
cnild  from  its  parent,  guardian,  or  any  other  person  having  the 
lawful  charge  of  such  child,  he  shall  be  punisned  by  imprison- 
ment in  the  penitentiary  not  more  than  ten  years,  or  oy  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.     [Limitation  by  Sec.  4167,  three  years.] 

Form  of  Indictment. 

jyistrict  Court  of  the  Cownty  of  lA/n/n. 


The  Sate  of  Iowa 
vs. 


} 


The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  abduction,  committed  as  follows:  The  said 
...  on  the  .  .  .  day  of.  .  .  ,  187  .  ,  at  the  city  of  Marion,  Linn  county,  Iowa, 
did  feloniously,  maliciously,  forcibly  and  without  any  warrant,  order  of  court,  or 
antbority  whatever,  lead,  take,  and  entice  away,  one  ....  a  male  child  under 
twelve  years  of  age,  with  intent  then  and  there  to  conceal  such  child,  from  its  parent, 
one  .  .  .  (or  .  .  .  ,  the  duly  appointed  guardian  of  said  child,  having  lawful  charge 
of  the  same  at  the  time),  contrary  to  and  in  violation  of  law. 


District  Attorney  Zth  Judicial  District. 
Form  approved.    Arch.  Crim.  Practice  and  Pleading,  Vol.  2,  page  301. 

IxDICmCENT. 

An  indictment  for  abduction,  under  a  statute  which  pro- 
vides the  punishment  for  taking  a  female  under  fourteen  years 
of  age,  from  certain  persons  mentioned,  for  one  of  three  speci- 
fied purposes,  is  not  vitiated  by  alleging  that  the  female  was 
taken  for  all  the  purposes;  and  the  allegation  of  an  intent  to 
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do  further  acts  not  mentioned  in  the  statute  may  be  regarded 
as  surplusage.    People  v.  Pearshally  6  Park.  Cr.  R.,  129. 

Elements. 

This  crime  is  an  indictable  offense  under  the  common  law 
and  made  so  under  most  of  the  statutes  in  this  country.  Arch. 
Cr.  Pr.  and  Pld.,  2d  Vol.,  page  301. 

Child  consent. 

On  a  trial  for  abduction  of  a  child  from  the  stAte,  the  child 
being  about  four  years  of  age,  and  was  tj\ken  from  its  mother 
and  carried  out  of  the  state,  it  was  held  that  the  child  must  be 
deemed  to  have  been  taken  without  its  consent,  and  that  the 
purpose  with  which  the  defendant  carried  it  away,  being  the 
divorced  husband  of  the  child's  mother,  is  no  justification, 
though  it  might  affect  the  measure  of  punishment.  State  v. 
Farrer^  41  N.  II.,  53.  To  constitute  the  forcible  abduction  of 
a  person  within  the  meaning  of  the  statute  of  Illinois,  it  is 
not  necessary  that  physical  force  or  violence  be  used  upon  the 
person  kidnapped.  It  will  be  sufficient  if,  to  accomplish  the 
removal,  the  mind  of  the  person  was  operated  upon  by  the  de- 
fendant by  falsely  exciting  the  fears,  by  threats,  fraud,  or  other 
unlawful  or  undue  influence,  amounting  substantially  to  a  coer- 
cion of  the  will,  so  tliat,  if  such  means  had  not  been  resorted  to  or 
employed,  it  would  have  required  force  to  effect  the  removal. 
Moody  V.  People^  20  111.,  315,  where  the  defendant  is  charged 
with  unlawfully  taking  a  female  under  sixteen  years  of  age, 
out  of  the  possession  and  against  the  will  of  her  father,  and  it 
ha\'ing  l)een  proved  that  the  defendant  did  take  her,  but  that 
he  honajtde  believed,  and  has  reasonable  ground  for  believing, 
that  she  was  over  sixteen;  held,  that  this  latter  fact  constituted 
no  defense,  and  the  conviction  sustained.  This  conviction  was 
under  24  and  25  Vict.,  Ch.  100,  Sec.  55,  and  substantially  the 
same  as  the  Iowa  statute  herein  set  out.  Beg,  v.  Prince^  2 
Cr.  Cases,  154;  1  Am.  Cr.  R.,  1. 

ABORTION. 

Section  3864.  If  any  person,  with  intent  to  produce  the 
miscarriage  of  any  pregnant  woman,  willfully  administer  to 
lier  any  drug  or  substance  whatever,  or,  with  such  intent,  use 
any  instrument  or  other  means  whatever,  unless  such  miscarriage 
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shall  be  necessary  to  save  her  life,  he  shall  be  imprisoned  in 
the  state  prison  for .  a  term  not  exceeding  one  year,  and  be 
fined  in  a  sum  not  exceeding  one  thousand  dollars.  [Limita- 
tion, Sec.  416T,  three  years.] 

Form  of  Indiotment. 

District  CovH  of  the  Cotmty  of  lAmm,. 

Thb  State  of  Iowa  1 
vs.  >• 

The  grand  jury  of  the  county  of  Linn,  in  the  name,  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  abortion,  commtcted  as  follows:  The 
said  .  .  .  did.  on  or  about  the  .  .  .  day  of .  .  .  187  .  ,  willfully,  feloniously  and 
QDlawfuIly  administer,  and  cause  to  be  taken,  by  one  .  .  .  she,  the  said  .  .  .  then 
and  there  being  pregnant  with  child,  a  quantity  of  a  certain  noxious  substance  called 
.  .  .  (or  did  use  and  thrust  into  the  body  and  womb  of  said  ...  a  certain  instru- 
ment,  made  of  wire,  the  particular  name  of  which  is  unknown  to  the  grand  jury), 
with  intent  to  produce  a  miscarriage,  the  same  not  being  necessary  to  save  the  life 
of  said  .   .   .  contrary,  etc. 

This  form  is  approved.    Stale  v.  Hollenbeek,  36  Iowa,  112.    The  various  statutes 
of  the  difTerent  states  are  substanially  alike. 

Ikdiotkent. 

The  indictment  should  allege  the  word  did  do  the  acts  com- 
plained of,  and  a  failure  to  so  allege  makes  the  indictment  de- 
fective, and  this  word  cannot  be  supplied  by  intendment. 
State  V.  JETutchinson,  26  Texas,  111;  State  v,  Dougherty^  30 
Texas,  360 ;  Edmundson  v.  State^  41  Texas,  496 ;  Ewvag  v. 
Statej  1  Texas  Court  of  Appeals,  362. 

TlHE  AND  PLACE. 

Inacharge,  ^^  that  at  a  certain  time  and  place  said was 

pregnant  and  that  the  defendant,  with  intent  to  cause  and  pro- 
duce her  miscarriage,  did  advise  and  procure  her  the^  and 
there  to  take,  etc.,"  it  was»held  that  the  time  and  place  were 
sufficiently  averred.  People  v.  Crichton,  6  Park.  Or.  R., 
363. 

UxXEOESIi^BT  AVERMENTS. 

An  indictment  for  administering  medicine  to  a  pregnant 
woman  to  procure  an  abortion,  need  not  allege  the  particular 
kind,  quanity,  or  quality  of  the  medicine.  State  v.  Vanhoic- 
ten,  37  Mo.,  357;  State  v.  Vawter,  7  Blackf.,  592. 

JnBIBDICnOK. 

In  a  prosecution  for  an  abortion,  the  jurisdiction  is  with  the 
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county  wherein  the  medicine  intended  to  produce  a  miscar- 
riage was  administered,  and  not  in  that  where  the  miscarriage 
took  place.    State  v.  HollenlecJc^  36,  Iowa,  112. 

Elements — Period  of  pregnancy. 

The  offense  is  complete,  if  the  medicine,  drug,  or  substance, 
be  administered,  or  the  instrument  used  with  the  intent  pres- 
cribed, at  any  time  during  the  period  of  gestation.  Wilson 
V.  State,  2  Ohio  St.,  321. 

Abortion — Murder. 

Abortion  is  murder  in  the  second  degree.  See  title,  "  Mur- 
der," "  Abortion." 

Statute  construed. 

Under  the  Illinois  Statute  which  reads,  "Wlioever,  by 
means  of  any  instrument,  medicine,  drug,  or  other  means 
whatever,  causes  any  woman  pregnant  with  child,  to  abort  or 
miscarry,  or  attempts  to  procure  an  abortion  or  miscarriage, 
&c.,"  Kev.  Statute,  1874,  page  352,  it  was  held  that  under  a 
charge  "  that  the  prisoner  did  feloniously  beat  and  strike  a 
pregnant  woman  with  intent  to  cause  her  to  miscarry,"  that 
the  statute  only  applies  to  those  who  intend  to  produce 
an  abortion.  Slattery  v,  Peojple,  76  111.,  217;  1  Am.  Or. 
R,  29. 

Defense. 

The  fact  that  the  child  was  "  quick,"  and  the  act  producing 
an  abortion  constitutes  murder,  is  no  defense  to  a  charge  of 
abortion  which  is  a  less  offense.  Wilson  v.  State,  2  Ohio 
St.,  321. 

ACCESSOEIES. 

Section  4314.  The  distinction  between  an  accessory  before 
the  fact  and  a  principal  is  abrogated,  and  all  persons  concerned 
in  the  commission  of  a  public  offense,  whetlier  they  directly 
commit  the  act  constituting  the  offense  or  aid  and  abet  its 
commission,  thouffh  not  present  must  hereafter  be  indicted, 
tried  and  punished  as  principal. 

Sec.  4559.  A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice  unless  he  be  corroborated  by  such 
other  evidence  as  shall  tend  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corroboration  is  not  suffi- 
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cient  if  it  merely  show  the  commisBion  of  the  offense  or  the 
circumstances  thereof. 

Ldotation. 

The  time  of  limitation  in  these  actions  must  be  governed  by 
the  same  rule  as  that  of  principal. 

ACCESSOBY — DEFnonoN. 

An  accessory  is  one  who  is  not  the  chief  actor  in  the  perpe- 
tration of  the  offense,  nor  present  at  its  performance,  but  is 
some  way  concerned  therein,  either  before  or  after  the  fact 
committed.  An  accessory  before  tlie  fact  is  one  who  being 
absent  at  the  time  of  the  crime  committed,  yet  procures,  coun- 
sels or  commands  another  to  commit  it.  1  Hale,  P.  C,  615. 
It  is  proper  to  observe  that  when  the  act  is  committed  through 
the  agency  of  a  person  who  has  no  legal  discretion  nor  a  will, 
as  in  the  case  of  a  child  or  an  insane  person,  the  inciter, 
though  absent  when  tlie  crime  was  committed,  will  be  consid- 
ered not  an  accessory,  for  none  can  be  an  accessory  of  a  mad- 
man, but  a  principal  in  the  first  degree.  Fost.,  340;  1  P.  C, 
118.  An  accessory  after  the  fact  is  one  who  knowing  a  felony 
to  have  been  committed,  receives,  relieves,  comforts  or  assists 
the  felon.  4  Bl.  Com,,  37»  By  common  law  and  by  some  state 
laws,  an  accessor)"  cannot  be  tried  without  his  consent,  before 
the  principal.  Foster's  Crim.  Law,  360 ;  Baron  v.  People^  1 
Park.  Cr.  Kep.,  246;  State  v.  FybmSy  4  Humph.,  442;  16 
Mass.,  423;  12  Wis.,  538. 

ACCOMPUCE* 

This  term  is  more  general  in  meaning  than  accessory,  in- 
cluding all  persons  who  have  been  concerned  in  the  commis- 
sion of  a  crime,  all  particeps  criminis^  whether  they  are  con- 
sidered in  strict  legal  propriety  as  principals  in  the  first  or 
second  degree,  or  merely  as  accessories  before  or  after  the  fact. 
Fost.  Cr.  Law,  341;  1  Russ.,  21;  4  Bl.  Com.,  331;  1  Phil.  Ev., 
28.  As  already  seen  by  Sec  4314,  there  is  no  distinction 
made  in  our  state  between  principals  or  accessories,  so  that  an 
indictment  against  an  accessory  will  be  the  same  as  against 
the  principal,  which  will  be  found  in  its  appropriate  place 
under  each  crime. 
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Evidence — Corroboration. 

A  conviction  cannot  be  liad  on  the  testimony  of  an  accom- 
plice, unless  corroborated  by  such  other  evidence  as  in  itself 
tends  to  connect  the  defendant  with  the  commission  of  the 
offense.  Sec.  4102,  Eev.,  1860;  Code  1873,  Sec.  4559;  Ray 
V.  State^  1  G.  Gr.,  316;  Com.  v.  JBosworth,  22  Pick.,  399; 
Upton  V.  State,  5  Iowa,  466;  State  v.  Willis,  9  Iowa,  582; 
State  V,  Pepper,  11  Iowa,  347;  State  v.  Moron,  34  Iowa, 
454;  State  v.  Clemens,  38  Iowa,  257;  State  v.  Schlagel,  19 
Iowa,  169;  1  Gr.  Cr.  Rep.,  749;  St<jU;e  v.  Kellerman,  14  Kan., 
135. 

Corroborating  circumstances — Insufficient,  when. 

Aside  from  the  positive  evidence  of  the  accomplice  against 
the  defendant,  the  corroborating  evidence  being  one  defendant 
saying  to  his  co-defendant  while  being  conducted  by  the  officer 
to  jail,  that  the  accomplice  with  whom  they  had  conversed 
previous  to  being  committed  had  told  "a  pretty  straight  story," 
and  the  other  defendant  "gave  liim  a  hunch."  These  circum- 
stances are  not  considered  sufficiently  corrotorating  to  sustain 
a  conviction.  State  v.  Moran,  34  Iowa,  453.  Corroborating 
evidence  to  be  sufficient  must  not  merely  relate  to  the  commis- 
sion of  the  offense  or  the  circumstances  tliereof,  but  must  be 
evidence  of  a  character  that  shall  tend  to  connect  the  defend- 
ant with  the  commission  of  the  alleged  crime.  State  v. 
Thornton,  26  Iowa,  80.  An  accomj^lice  cannot  be  corrobo- 
rated in  his  testimony  against  the  defendant,  by  the  failure  of 
the  latter  to  introduce  the  testimony  of  witnesses  present  at 
the  trial,  who,  if  the  testimony  of  the  accomplice  had  been 
false,  might  have  contradicted  him.  State  v.  Hull,  26  Iowa, 
292.  Whatsoever  will  make  a  man  an  accessory  before  the 
fact  in  felony,  will  make  him  a  principal  in  treason,  petit  lar- 
ceny and  misdemeanors.    State  v.  Lyinbuni,  1  lirevard,  397. 

Presence  w^tthout  assistance  insufficient  to  convict. 

Though  a  person  may  be  present  when  a  felony  is  commit- 
ted, if  he  take  no  part  in  it,  he  will  not  be  a  principal  merely 
because  he  did  not  endeavor  to  prevent  the  commission  of  the 
crime  or  apprehend  the  criminal.  1  Hale,  P.  C,  615,  616; 
Wharton's  Cr.  Law,  Chap.  3;  State  v.  Fa/rr^  33  Iowa,  561; 
Counaughty  v.  St'Ote,  1  Wis.,  159. 
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ReCETVING  8T0I-Ea^   GOODS — NoT  ACCOMPLICE,  WHEN. 

The  receiving  of  stolen  goods  does  not  make  the  receiver  an 
accomplice  in  breaking  and  entering  a  building  with  the  guilty 
intent  of  committing  a  larceny.   State  v.  Hoyden^  45  Iowa,  11. 

Detecttve  as  accomplice. 

A  detective,  who  enters  into  communication  with  criminals, 
without  any  felonious  intent,  but  for  the  purpose  of  discovering 
and  making  known  their  secret  designs,  crimes  and  acts 
throughotit,  with  this  original  purpose,  is  not  to  be  regarded 
as  an  accomplice.  The  question  whether  he  was  so  acting  is 
one  of  fact  for  the  jury.  State  v.  McKean^  36  Iowa,  343; 
Rex  V.  Despard,  28  Howell's  St.  Trials,  346;  43  Geo.,  3;  Corn^ 
fnanwealth  v.  Downing ^  4  Gray,  29;  Ih.  v.  Willardy  27  Pick., 
476. 

An  accomplice  cannot  cobbobobate  anotheb  accomplice. 

The  testimony  of  one  accomplice  is  not  suflBcient  to  corrobo- 
rate the  testimony  of  another  accomplice,  and  a  defendant 
should  not  be  convicted  on  the  testimony  of  two  accomplices 
unless  corroborated  by  some  other  testimony.  JSay  v.  State, 
1  G.  Gr.,  306;  Johnson  v.  State,  4  G.  Gr.,  65. 

Co-defendant  as  an  accomplice. 

The  fact  that  one  is  jointly  indicted  with  another,  does  not 
make  him  an  accomplice,  unless  he  is  so  in  fact.  State  v. 
Se/dagely  19  Iowa,  169. 

Evidence — CsEDiBiLrrY. 

When  an  accomplice  testifies  in  a  criminal  cause  and  is  cor- 
robonted  by  other  witnesses,  in  any  material  point,  then  his 
testimony  when  so  corroborated  is  suflScient  to  convict  State 
V.  Schlagel,  19  Iowa,  169;  King  v.  Dawhar,  3  Starkie,  34. 

In  Indiana  it  is  held  that  the  want  of  an  averment  in  an 
indictment,  that  the  principal  had  been  convicted,  was  no 
ground  for  arresting  the  judgment;  and  second,  that  an  acces- 
sory must  be  tried  after  the  conviction  of  the  principal,  or  be 
tried  with  him;  thi/rd,  that  if  the  record  does  not  show  other 
than  that  the  principal  had  been  convicted  before  trial  of  an 
accessory,  there  is  no  ground  for  the  latter  to  object  in  an 
appellate  court  that  there  had  been  no  such  conviction.  HaHy 
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r.  SUmUj  3  Blackfl,  3S6.  And  acoomplioes  are  competent  wit- 
nesees  even  when  jointly  indicted,  if  separately  tried.  Everett 
r.  State^  6  Ind^  495 ;  Watson  v.  State,  7  Ind^  159,  and  upon 
whose  testimony  alone  the  jury  may  find  a  verdict  of  guilty. 
Johnson  V.  State,  2  Ind.,  652 ;  Dawley  r.  St<Ue,  4  Ind.,  128 ; 
Stocking  v.  State,  7  Ind.,  326;  Bex  v.  Stubbs^  33  Eng.  Law 
&  £q.  Eep.,  551 ;  1  Lead.  Crim.  Cases,  545. 

Accessory  misd£3cea>obs. 

In  cases  of  misdemeanors  there  are  no  accessories  known  to 
the  law.  Wilson  v.  State^  1  Wis.,  184;  St€Ue  v.  KeUermo/ny 
14  Kan.,  135;  Ward  v.  People,  3  HiU,  395;  6  HUl,  144. 

Guilt  of  principal. 

In  order  to  convict  a  person  indicted  as  accessory  .before  the 
fact  to  a  felony,  the  prosecution  must  prove,  by  competent 
evidence,  the  guilt  of  the  principal  felon,  as  charged  in  the 
indictment,  as  well  as  that  of  the  defendant  Ogden  v.  State^ 
12  Wis.,  532. 

Evidence — Written  statements  of  dead  accomplice. 

A  written  confession  or  deposition  may  be  introduced  in 
evidence  of  a  dead  accomplice.  1  Leach  Or.  Cases,  12;  2 
Strange,  1137;  2  Lead.  Cr.  Cases,  454. 

Principal — ^Accessory. 

Where  a  principal  totally  and  substantially  departs  fSrom 
the  instructions  of  an  accessory  and  commits  a  difTerent 
oflense,  or  an  additional  oflfense,  he  stands  single  in  such 
different  and  additional  offense,  and  the  other  is  not  held 
responsible  for  it  as  accessory.  Watts  v.  State,  6  W.  Virginia 
R.,  532 ;  2  Gr.  Cr.  Rep.,  670.  Or  where  an  accessory  to  the 
crime  of  an  assault  and  battery  with  intent  to  murder  is  tried 
before  the  principal,  and  a  verdict  of  guilty  is  rendered  against 
him,  but  before  judgment  the  principal  is  acquitted,  the  acces- 
sory on  production  of  the  record  showing  the  acquittal  of  the 
alleged  principal  is  entitled  to  be  discharged.  JfcCarty  v. 
State,  44  Ind.,  214;  2  Gr.  Cr.  Rep.,  715.  See  generally  State 
V.  Band,  33  K  H.,  216;  Ilatel;/  v.  State,  15  Georgia,  346; 
McCarty  v.  State,  26  Miss.,  299;  Brenna/n  v.  People^  15  IlL, 
61L 
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Accomplices. 

All  who  confederate  together  for  the  eommiBBion  of  a  felony 
and  are  present  aiding  and  assisting  in  its  perpetration  are,  in 
law,  equally  guilty.  Carrmgton  v.  People^  6  Park.  Or.  Hep., 
336 ;  Doan  v.  States  26  Ind.,  495 ;  State  v.  Squa/res^  2  Nev., 
226;  Com.  v.  Chapman^  11  Gush.,  422;  PrUcJiard  v.  State^ 
30  Ga.,  757;  Boggus  v.  State^  34  Ga.,  275. 

Trial,  place  of  and  time. 

An  accessory  may  be  indicted  and  tried  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstanding 
the  principal  offense  was  committed  in  another  county.  Baron 
V.  People^  1  Park.  Cr.  Rep.,  246 ;  Adams  v.  People^  1  Conn.,  173. 

Kansas  law. 

Under  the  Kansas  statutes  an  accessory  before  the  fact  may 
be  charged  as  principal,  and  may  be  tried  and  convicted  as 
though  he  were  the  principal,  and  this  is  not  in  conflict  with 
the  provisions  of  Sec.  10,  Bill  of  Rights.  State  v.  CasMijy  12 
Kan.  550. 

Manslaughteb. 

There  can  be  no  accessories  before  the  fact  in  cases  of  man- 
slaughter.    1  Hale,  616. 

Accomplice — Self  crimination — Cboss  examination. 

An  accomplice  who  has  given  testimony  criminating  him* 
self  as  well  as  his  co-defendant,  on  whose  trial  he  testifies, 
cannot  refuse  to  answer  fully  on  cross  examination  concerning 
the  entire  transaction  of  which  he  has  undertaken  to  give  an 
account,  and  in  which  he  had  shown  himself  guilty.  Foster 
%,  People^  8  Am.  Law  Register,  494. 

ACCEPTANCE  OF  BRIBES  BY  OFFICERS. 

Section  3940.  If  any  executive  or  judicial  officer,  or  mem- 
ber of  the  general  assembly,  accept  any  valuable  consideration, 
gratuity,  service  or  benefit  whatever,  or  any  promise  to  make 
the  same  or  to  do  any  act  beneficial  to  such  officer  or  member 
under  the  agreement  or  with  the  understanding  that  his  vote, 
opinion,  decision  or  judgment  shall  be  given  in  any  particular 
manner  or  upon  any  particular  side  of  any  question,  cause,  or 
other  proceeding  which  is,  or  may  by  law  be,  brought  before 
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him  in  his  official  capacity,  or  that  in  such  capacity  he  will 
make  any  particular  nomination  or  appointment,  he  shall  be 
imprisoned  in  the  penitentiary  not  more  than  ten  years,  or  be 
fined  not  more  than  two  thousand  dollars  and  imprisoned  in 
the  county  jail  not  more  than  one  year. 

Sec.  3941.  Every  person  who  is  convicted  under  either  of 
the  two  preceding  sections  of  this  chapter  shall  forever  after- 
ward be  disqualified  from  holding  any  office  under  the  laws 
or  constitution  of  this  state.  [Limitation  by  Sec.  4167,  three 
years.] 

Form  of  Indictment. 

District  Cov/rt  of  the  County  of  Umm,. 
The  State  of  Iowa  ) 
vs.  \ 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  find  that  the  said  ...  in  said  county  and  state,  on  the  .  .  .  day  of 
.  .  .  .  187  .  ,  did  commit  the  crime  of  knowingly  receiving  a  bribe,  as  follows:  The 
said  A  B  was  then  and  there  a  judge  of  the  Circuit  Court  for  the  "  Eighth  Judicial  Dis- 
trict of  Iowa,"  having  been  duly  sworn  to  discharge  the  duties  of  said  office,  and  that 
Ihere  was  then  and  there  pending  before  the  said  A  B,  as  such  judge,  in  said  Circuit 
Court,  in  and  for  Linn  county.  Iowa,  a  certain  action,  cause  and  proceeding  of  which 
the  said  Circuit  Court  then  and  there  had  jurisdiction,  wherein  one  C  D  was  plaintiff 
and  one  £  F  was  defendant,  and  in  which  said  action  the  said  C  D  demanded  judg- 
ment against  the  said  E  F  for  the  sum  of .  .  .  dollars;  and  that  the  said  A  B.  as 
such  judge,  well  knowing  the  premises,  but  intending  the  duties  of  his  said  office  to 
prostitute  and  betray,  did  then  and  there,  unlawfully,  corruptly,  knowingly  and  feloni- 
ously take,  accept  and  receive  from  the  said  C  D  a  certain  sum  of  money,  to  wit, 
the  sum  of  .  .  dollars,  as  a  bribe,  gift  and  reward,  under  and  pursuant  to  an  agree- 
ment with  the  said  C  D  that  the  opinion,  judgment  and  decision  of  the  said  A  B.  as 
such  judge,  in  said  action,  cause  and  proceeding,  so  pending  as  aforesaid  before  him 
the  said  A  B  in  his  said  official  capacity,  should  be  given  in  Hivor  of  the  said  C  D  and 
against  the  said  £  F,  contrary  to  and  in  violation  of  law. 

ADULTERY. 

Section  4008.  Every  person  who  commits  the  crime  of 
adultery  shall  be  punish^  by  imprisonment  in  the  peniten- 
tiary not  more  than  three  years,  or  by  iine  not  exceeding  three 
hundred  dollars  and  imprisonment  m  the  county  jail  not  ex- 
ceeding one  year;  and  when  the  crime  is  committed  between 
parties  only  one  of  whom  is  married,  both  are  guilty  of  adul- 
tery  and  shall  be  punished  accordingly.  No  prosecution  for 
adultery  can  be  commenced  but  on  the  complaint  of  the  hus- 
band or  wife.     [Limitation  by  Sec.  4166,  eighteen  months.] 

Form  of  Indiotment. 

District  Cov/rt  of  the  County  of  Lin/a. 

The  State  of  Iowa  ) 

....r^...l 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
State  ot  Iowa,  find  that  said  defendant  in  said  county  and  state,  on  the  .  .  .  day  of 
187  .  ,  did  commit  the*  crime  of  adultery,  by  then  and  there  having  carnal  knowledge 
of  one  ....  she  being  at  the  time  a  married  woman,  to-wit,  the  wife  of  .  .  .  ,  and 
the  said  defendant  being  at  the  time  a  married  man,  having  a  lawful  wife  living,  to- 
wit,  ....  and  then  and  there  having  committed  said  acts  contrary  to  and  in  viola- 
tion of  law. 
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Indictment. 

Where  the  prosecution  is  commenced  before  a  magistrate, 
and  the  prosecuting  witness  fails  to  appear  before  the  grand 
jury,  it  would  be  well  to  further  aver  in  the  indictment, 

that  on  the.  .day  of 1878,  L  A  still  being  the  wife  of 

the  said  defendant ,  did  commence  this  prosecution  by 

filing  in  the  office  of a  justice  of  the  peace  of  Linn 

county,  Iowa,  her  information  under  oath  charging  said  de- 
fendant with  said  crime.    That  in  the  farther  progress  of  said 

prosecution,  said on  the.  .day  of 187.  .was  by  said 

justice  held  to  answer  said  charge  at  the  next  term  of  the  Dis- 
trict Court  of  said  county. 

Must  be  commenced  bt  husband  ob  wife. 

This  prosecution  must  be  commenced  by  the  husband  or 
wife;  but  where  the  same  is  commenced  before  a  justice  by 
dther,  it  is  deemed  a  sufficient  commencement,  and  does  not 
necessarily  have  to  be  continued  by  such  husband  or  wife. 
Nor  does  it  necessarily  follow  that  the  husband  or  wife  must 
appear  as  a  witness  on  trial  after  appearing  before  the  grand 
jury.     State  v  Dmgeey  17  Iowa,  232. 

Joist  and  sefabate  indictment. 

Parties  may  be  either  jointly  or  separately  indicted.  The 
better  practice  is  to  indict  them  separately.  State  v  Dingee^ 
17  Iowa,  232;  State  v.  Pa/thxim^  5  Jones,  416;  State  v.  Bart- 
Utt,  53  Maine,  446;  State  v  Cox,  2  Tayl.,  165. 

Non-existence  of  mahbiage. 

The  indictment  must  allege  that  the  woman  with  whom  the 
crime  is  charged  to  have  been  committed  was  not  the  wife  of 
the  accused.    Moore  v.  Com,,  6  Met,  243. 

Paeties  defendants. 

An  unmarried  person  may  be  indicted  and  convicted  of 
adultery  upon  the  comj^laint  of  the  husband  or  wife  of  the 
person  with  whom  the  act  was  committed.  State  v.  Wilson^ 
22  Iowa,  366. 

Dismissal  of  pbosecution. 

Where  two  are  jointly  indicted,  the  husband  or  wife  prose- 
cuting may  show  that  he  or  she  does  not  desire  to  further 
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prosecute,  and   on  motion,  such  husband  or  wife  indicted 
should  be  discharged.    State  v.  Jiothy  17  Iowa,  336. 

Evidence — Other  acts  op  adultery. 

Evidence  of  acts  of  adultery  between  the  defendant  and  the 
same  woman,  near  the  time  of  the  adultery  for  which  he  was 
indicted,  though  committed  in  another  place  is  admissible  on 
the  trial.  Com.  v.  Nichols^  114  Mass.,  285;  19  Am.  R.  346. 
When  a  single  act  is  charged  in  one  count,  acts  committed 
at  another  time  are  not  admissible.  Com.  v.  Bates^  10  Conn., 
372;  State  v.  Walters^  45  Iowa,  389. 

Husband  and  wife  wtinesses. 

Sec  3983,  Eev.  1860,  which  is  the  same  as  Sec.  3641,  Code  of 
1873:  "The  husband  or  wife  shall  in  no  case  be  a  witness  for 
or  against  the  other,  except  in  a  criminal  proceeding  for  a  crime 
committed  by  one  against  the  other."  Is  the  adultery  of  the 
wife  in  such  sense  a  crime  committed  against  the  husband,  as 
to  render  him,  under  this  section,  a  competent  witness  against 
her,  in  a  criminal  prosecution  for  the  offense?  Held  that  the 
husband  is  a  competent  witness  for  the  state,  and  not  disquali- 
fied. State  V  Bennett^  31  Iowa,  24.  So  the  wife  is  a  compe- 
tent witness  for  the  state  as  against  the  husband.  State  v. 
Hazen^  39  Iowa,  648,  while  the  contrary  was  held  in  Cow,,  v. 
SparkSy  7  Allen,  534;  State  v.  Welch^  26  Maine,  30;  Miner  v. 
People,  58  III,  59;  1  Green's  Cr.  R,  655. 

Proof  of  marriage. 

Kecord  evidence  is  not  indispensable  to  prove  the  marriage. 
The  fact  may  be  established  by  either  the  husband  or  wife, 
and  by  proof  of  long  and  continued  cohabitation.  State  v. 
Wilson,  2e  Iowa,  364;  State  v.  Uazen,  39  Iowa,  648;  State 
V.  Dudley,  7  Wis.,  664;  State  v.  Clark,  54  N.  II.,  456;  1 
Am.  Cr.  II.,  34.  So  by  those  present  at  the  marriage  is  suffi- 
cient. Com.  V.  NarcTOBB,  9  Mass.,  492;  or  by  the  defendant's 
admission.  Cook  v.  State,  11  Ga.,  53;  State  v.  McBoriald, 
35  Mo.,  176;  State  v.  Sanders,  30  Iowa,  582;  State  v.  Lllley, 
44  Maine,  469;  State  v.  Medlniry,  8  R.  I.,  543;  Wolverton  v. 
State,  16  Ohio,  173;  Camion  v.  State,  14  Ala.,  546.  It  is 
not  necessary  to  produce  the  license,  or  to  show  that  the  per- 
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son   officiating    was  authorized  to  solemnize  the  marriage. 
Murjphy  V.  State,  50  Ga.,  150. 

COXSENT  OF  CO-DEFENDANT — EfFECTT  OF. 

To  constitute  the  crime  of  adultery  as  against  the  man  the 
consent  of  the  woman  to  the  carnal  intercourse  is  not  indis- 
pensable; the  offense  may  exist  though  the  connection  was 
effected  by  force,  and  may  be  rape.  State  v.  Sanders^  30 
Iowa,  582. 

Accomplice. 

As  to  whether  the  co-defendant  to  the  act  may  be  regarded 
as  an  accomplice,  there  are  grave  doubts;  but  even  when  her 
testimony  is  regarded  as  that  of  sucli,  if  corroborated  by  other 
facts  and  circumstances,  it  is  sufBcient  to  convict.  State  v. 
Sand^rSj  30  Iowa,  586;  State  v,  BriggSy  9  R  L,  361;  11  Am. 
R,  270. 

PbOOF  OF  ACTUAL  HABRLiOE. 

While  it  is  held  in  other  states  that  there  must  be  proof  of 
actual  marriage,^  reputation  and  cohabitation  is  not  sufficient. 
Miner  v.  People^  58  111.,  69;  1  Green's  Or.  R.,  655;  State  v. 
Rood,  12  Vt.,  296. 

Acts  of  familllrttt. 

Evidence  of  acts  of  familiarity  of  the  parties  prior  to  the 
time  relied  on  by  the  prosecution  is  admissible,  as  tending  to 
ehow  a  guilty  intent.  Com.  v.  Pierce,  11  Gray  447;  Com.  v. 
Durfee^  100  Mass.,  146;  Com.  v.  Lahey,  14  Gray,  91;  State 
V.  Wallace,  2  N.  H.,  515. 

Confession  of  co-defendant. 

On  trial  of  a  joint  indictment  the  confession  of  one  party  is 
not  admissible  in  evidence  against  the  other.  Frost  v.  Com.^ 
9  Mon.,  362.  So  the  admission  of  the  woman  in  her  para- 
mour's absence  that  she  was  the  wife  of  another  is  not  admis- 
sible in  evidence  against  the  man.  Com.  v.  Thompsov^,  99 
Mass.,  444. 

XEIGIIDORnOOD  TALK. 

Evidence  of  rumor  and  neighborhood  talk  that  adultery 
openly  and  notoriously  existed.  Belcher  v.  State,  8  Humph., 
C3. 
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Intent  ionoeance  justification. 

Evidence  that  the  defendant  acted  in  good  faith  under  ad- 
vice of  a  justice,  and  honestly  thought  thej  were  committing 
no  oflfense  is  not  admissible  ignorance  of  law,  is  no  excuse. 
State  V.  Godd^now,  65  Me.,  30;  1  Am.  Cr.  R,  42;  CvUer  v. 
State^  36  N.  J.,  125;  United  States  v.  Anthoney^  11  Blachf., 
200;' lb.,  374;  Blach  v.  Ward,  27  Mich.,  191;  15  Am.  Law 
Itegister,  162;  Com.  v.  Elwell,  2  Met.,  190;  Com.  v.  Far- 
ren,  9  Allen,  489;  Com.  v.  Goodman,  97  Mass.,  117;  Com.  v. 
ETnmons,  98  Mass.,  6. 

Defense  marriaoe  prohibited. 

Under  the  laws  of  North  Carolina,  marriages  between 
negroes  and  white  persons  were  unlawful.  A  white  woman 
left  the  state  in  order  to  be  married  in  another  state  to  a 
negro  resident  thereof,  and  not  intending  to  return.  She  was 
so  married,  and  afterward  did  return  with  her  husband.  It 
was  held  that  the  marriage  was  valid  in  North  Carolina. 
State  V.  Ross,  76  N.  C,  242;  22  Am.  R,  678;  while  parties 
under  like  circumstances  left  the  state  for  the  purpose  of 
avoiding  the  law,  and  with  intent  to  retv/m-,  and  were  mar- 
ried in  another  state,  where  such  marriages  between  a  white 
person  and  a  negro  was  lawful,  it  was  held  that  the  marriage 
in  North  Carolina  was  not  valid.  State  v.  Kewnedy,  76  N. 
C,  251;  22  Am.  R,  683. 

AFFRA^TS. 

Section  4066.  If  two  or  more  persons  voluntarily  or  by 
agreement  engage  in  any  fight,  or  use  any  blows  or  violence 
towards  each  other  in  an  angry  or  quarrelsome  manner,  in  any 
public  place  to  the  disturbance  ot  others,  they  are  guilty  of 
an  affray,  and  shall  be  punished  by  imprisonment  in  the  county 

i'ail  not  exceeding  thirty  days,  or  by  fine  not  exceeding  one 
undred  dollars.     [Limitation,  Sec.  4168,  one  year.] 

For  jurisdiction  of  justices,  see  title,  "  Proceedings  and  Trials  before  justices  of  the 
peace. 

**  Form  of  Information. 

The  State  of  Iowa  \ 

vs.  V  Before  ...  a  justice  of  the  peace  of .  .  •  county.  Iowa. 

j  Information. 

The  defendants  are  accused  of  the  crime  of  an  affray.  For  that  said  defendants 
on  or  about  the  .  .  .  flay  of .  .  .  1878,  in  the  town  of  Viola,  township  of  Brown, 
Linn  county.  Iowa,  did  willfully  and  unlawfully,  voluntarily  and  by  agreement,  en- 
gage in  fighting  (or  using  blows  and  violence  towards  each  other  in  an  angry  and 
quarrelsome  manner)  in  a  public  place,  to-wit :  the  public  square  in  said  town  of 
.  .  . ,  in  said  county,  to  the  disturbance  of  others,  contrary  and  in  violation  of  law. 
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Indictment — Information. 

An  indictment  charging  the  afiray  to  have  taken  place  in  a 
public  place  is  good  without  further  describing  the  location. 
WUson  V.  State,  3  Hirsk.,  Tenn.,  278;  1  Green's  O.  R,  550. 

Must  state  what  was  done. 

An  indictment  which  merely  alleges  that  the  defendants 
made  an  affray  without  specifying  what  was  done,  is  insuffi- 
cient. State  V.  Woody,  2  Jones,  335.  So,'an  information  for 
an  affray  which  alleged  that  the  defendants  fought  in  a  public 
place,  but  did  not  state  whom  or  what  they  fought  was  held 
bad.  State  v.  Vanloa^,  8  lud.,  182.  But  an  indictment 
which  charged  that  two  persons,  with  force  and  arms,  did  make 
an  affray  by  fighting,  was  held  sufficient.  State  v.  Benthaly  5 
Humph.,  519;  State  v.  Vridely,  4  Id.,  429. 

Averment  of  place,  when  insufficient. 

To  allege  in  an  indictment  that  the  fighting  was  in  the  town 
of  Clarksville,  is  insufficient.    State  v.  Heflin,  8  Humph,  84. 

Elements. 

An  affray  is  a  fighting  by  mutual  consent  by  two  or  more 
persons,  in  some  public  place,  to  the  terror  of  the  people. 
Simpson  v.  State,  5  Terg.,  356;  Du/nca/n  v.  Com.,  6  Dana, 
295.  Consent  is  not  essential.  Cash  v.  State,  2  Overt,  198; 
Klum  V.  State,  1  Blackf.,  377;  and  a  person  who  aids,  assists 
and  abets  an  affray  is  guilty  as  principal.  HoAJokins  v.  State, 
13  Ga.,  322;  State  v.  Lanier,  71  N.  C,  288;  2  Green's  Cr.  R, 
753.  Words,  drawing  of  knives  and  an  attempt  to  use  them  is 
an  affray  in  a  public  street.  13  Ga.,  322.  Abusive  language 
by  one  to  induce  another  to  strike  him  is  an  affray.  State  v. 
Perry,  5  Jones,  9;  State  v.  Surmter,  5  Strobh.,  53;  O'Niel  v. 
State,  16  Ala.,  65. 

Prize  fiohtino. 

Where  two  persons  by  mutual  agreement  engage  in  a  fight 
with  each  other,  each  is  guilty,  although  there  is  no  anger  or 
ill  will,  and  the  mutual  consent  is  no  bar  or  defense;  and  it  is 
immaterial  as  to  who  struck  first.  It  can  only  go  in  mitigation 
of  damages  in  a  civil  suit,  the  doing  of  these  acts  being  unlaw- 
ful, cannot  be  set  up  as  a  defense  or  bar,  for  the  reason  that  it 
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was  mutual.     Com.  v.  Collberry^  119  Mass.,  350;  20  Am.  R., 
328 ;  Adams  v.  Wagner^  33  Ind.,  531 ;  6  Am.  R,  231. 

Yebdictt. 

On  trial  of  several  for  an  affray,  one  or  more  may  be  acquit- 
ted and  the  rest  convicted.  Cash  v.'  State,  2  Overt.,  198.  But 
where  two  persons  are  on  trial  for  an  affray,  the  success- 
ful defense  of  one,  will  have  the  effect  of  acquitting  the  other. 
HoAoTcms  V,  State,  IZ  Gra.,  322. 

Assault  and  battery. 

Although  every  affray  includes  an  assault,  yet  a  charge  of 
an  affray  will  not  justify  the  jury  in  convicting  the  prisoners 
of  an  assault  or  battery.  ChUds  v.  State,  15  Ark.,  204.  While 
in  Virginia  under  a  charge  of  an  affray  the  defendants  were 
acquitted  of  the  affray,  it  was  held  that  they  could  be  convicted 
of  an  assault  and  battery  by  one  upon  the  other.  Com.  v. 
Perdue,  2  Va.  Cases,  227 ;  contra,  State  v.  Allen,  4  Hawks.,  356. 

ALTEEING  BRANDS,  STAMPS  AND  MAEKS. 

Section  4078.  If  any  person  falsely  alter  any  stamp,  brand, 
or  mark  on  any  cask,  package,  box,  or  bale,  containing  mer- 
chandise or  produce,  made  by  a  public  oflScer  appointed  for 
that  purpose,  in  order  to  denote  tne  quality,  weight,  or  quan- 
tity of  tlie  contents  thereof,  with  intent  to  defraud,  he  shall  be 
fined  not  more  tlian  five  hundred  dollars  and  imprisoned  in 
the  county  jail  not  exceeding  one  year,  [Limitation,  Sec. 
4167,  three  years.] 

Form  of  Indictment. 

l}istrict  Cowrt  of  the  County  of 

The  State  of  Iowa  "j 

vs.  >  Altering  Brands. 

The  grand  jury  of  the  county  of .  •  .in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  altering  brands,  committed  as  follows:  The 
said  A  B  then  and  there  being  a  grocer,  and  then  and  there  having  in  his  possession, 
control,  and  for  sale  as  such  grocer,  certain  casks  of  molasses,  marked,  made  and  man- 
u&ctured  by  A,  J  &  Co.,  said  casks  being  branded  as  containing  ten  gallons,  and  that 
said  A  B  at  .  .  .  on  .  .  .  knowingly,  willfully,  and  unlawfully,  and  with  intent  to 
defraud,  did  alter  and  change  said  brands  denoting  the  number  of  gallons  which 
said  casks  contained,  by  then  and  there  erasing  the  word  "  ten"  and  inserting  in  its 
place  the  word  "  twelve,"  contrary,  etc. 
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APPROPRIATING   MONEY    IN   EXCESS   OF    THE 

AJiOUNT   APPROPRIATED    FOR   CER- 

TAIN  PURPOSES  PROHIBITED. 

Laws  1878,  Chaptkb  67. 

Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
Iowa: 

Section  1.  It  shall  be  unlawful  for  any  trustee,  superinten- 
dent, warden,  or  other  officer  of  any  of  the  educational,  penal,  or 
charitable  institutions  of  this  state,  to  contract  any  indebted- 
ness against  said  institution,  or  the  state,  in  excess  of  the 
appropriation  made  for  said  institution:  Provided^  that  noth- 
ing herein  contained  shall  prevent  the  incurring  of  an  indebt- 
edness on  account  of  support  funds  for  state  institutions  upon 
prior  written  direction  of  the  executive  counsel,  specifying  the 
items  and  amount  of  such  indebtedness  to  be  increasea  and  the 
necessity  therefor. 

Sec.  2.  It  shall  be  unlawful  for  anv  superintendent,  war- 
den, trustee  or  other  officer  of  any  oi  the  institutions  men- 
tioned in  section  1  of  this  act,  to  divert  any  money  that  has 
been  or  may  be  appropriated  for  the  use  of  said  institutions  to 
any  other  purpose  than  the  specific  purpose  named  therefor  in 
the  act  appropriating  the  same. 

Sec.  3.  Any  person  violating  any  of  the  provisions  of  sec- 
tions 1  and  2  of  this  act,  shall  oe  aeemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  for  not  more  than  one  year,  or  by  both  fine  and 
imprisonment. 

Sec.  4.  This  act,  being  deemed  of  immediate  importance, 
shall  be  in  force  from  and  after  its  publication  in  the  Iowa 
State  Register  and  Iowa  State  Leader ^  newspapers  published 
in  Des  Moines,  Iowa. 

Approved  March  21, 1878. 

ARSON. 

Section  3880.  If  any  person  willfully  or  maliciously  bum 
in  the  night  time,  the  inhabited  building,  boat,  or  vessel 
of  another,  or  willftilly  and  maliciously  set  fire  to  any  other 
building,  boat  or  vessel  owned  by  himself  or  another,  by  the 
burning  whereof  such  inhabitea  building,  boat,  or  vessel  is 
burnt  m  the  night  time,  he  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  life  or  any  term  of  years. 

Sec.  3881.  If  any  person  willfully  or  maliciously  bum  in 
the  day  time  the  inhabited  building,  boat,  or  vessel  of  another, 
or  any  building,  boat,  or  vessel  adjoining  thereto;  or  willfully 
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and  maliciously  set  fire  to  any  building,  boat  or  vessel  owned 
by  himself  or  another,  by  the  burning  whereof  such  inliabited 
building,  boat,  or  vessel  is  burnt  in  the  day  time;  or  in  the  day 
time  willfullv  and  maliciously  set  fire  to  any  building,  boat,  or 
vessel  ownedf  by  himself  or  another,  by  the  burning  of  which 
any  such  inhabited  building,  boat,  or  vessel  is  burnt  in  the 
night  time,  he  shall  be  punished  by  imprisonment  in  the  pen- 
itentiary for  a  term  not  exceeding  thirty  years. 

Sec.  3882.  If  any  person  wilUully  and  maliciously  bum  in 
the  night  time,  any  uninhabited  dwelling  house,  lx>at,  or  ves- 
sel belonging  to  another,  or  any  court  house,  jail,  college, 
church,  or  any  building  erected  for  public  use;  or  any  other 
building,  boat,  or  vessel,  by  the  burning  whereof  any  building, 
boat,  or  vessel  mentioned  in  this  section  is  burnt  in  the  night 
time,  he  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  twenty  years. 

Sec.  3883.  If  any  person  willfully  and  maliciously  bum  in 
the  day  time  any  building,  boat,  or  vessel  mentioned  in  the 
preceding  section,  he  shall  oe  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  fifteen  years. 

Sec.  3884.  If  any  person  willfully  and  maliciously  bum, 
either  in  the  night  or  day  time,  any  warehouse,  store,  manufac- 
tory, mill,  railroad  depot,  barn,  stable,  shop,  ofiice,  out-house, 
or  any  building  whatsoever  of  another,  other  than  is  mentioned 
in  the  preceding  sections  of  this  chapter,  or  any  bridge,  lock, 
dam,  or  fiume,  lie  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  ten  years. 

Sbc.  3885.  If  any  person  set  fire  to  any  building,  boat,  or 
vessel  mentioned  in  the  preceding  sections  of  this  chapter,  or 
to  any  material  with  intent  to  cause  any  such  building,  boat, 
or  vessel  to  be  burnt,  he  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  iive  years,  or  by  fine  not  ex- 
ceeding one  thousand  dollar  and  imprisonment  in  the  county 
jail  not  more  than  one  year. 

Sec.  3388.  If  any  person  willfully  bum  any  building,  goods, 
wares,  merchandize,  or  other  chattels  which  are  insured  against 
loss  or  damage  by  fire,  or  willfully  ciiuse  or  procure  the  same 
to  be  burned,  with  intent  to  injure  the  insurer,  whether  such 
person  be  the  owner  of  such  property  or  not,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  exceeding  ten 
years.     [Limitation,  Sec.  4167.] 

Form  of  Indictment,  nnder  Section  S880. 

District  Court  of  the  County  of 

The  State  of  Iowa  1 

vs.  >  Arson. 

The  grand  jury  of  the  county  of .   .   .in  the  name  and  by  the  authority  of  the  State 
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of  Iowa,  accuse  .  .  .  of  the  crime  of  arson,  committed  as  follows:  Said  defendant 
...  on  the  night  of  the  .  .  day  of .  .  1878,  in  .  .  county,  Iowa,  did  feloniously 
and  willfully  set  fire  to.  bum  and  consume,  a  certain  two  story  frame  dwelling  house 
then  and  there  situtated  and  being  the  property  of .  .  .  (or  did  unlawfully,  feloni- 
ously, willfully  and  maliciously  set  fire  to  one  one  story  frame  house  owned  by  the 
said  defendant,  by  the  burning  of  which  a  two  story  frame  dwelling  house  was  in  the 
Bight  time  of  said  dav  of .  .  .  1878,  burned  and  consumed,  being  then  and  there 
the  property  of  .   .   .  )  contrary,  etc. 

The  same  form  will  answer  for  Sec.  3881,  except  as  to  the  character  of  the  building 
and  the  time  of  the  commission  of  the  oCfense.  Under  Sec.  3882,  the  indictment 
may  be  in  this  form : 

.  .  .  did  willfully  and  maliciously  set  fire  to  and  bum  in  the  night  time,  on  the 
said  .  .  .  day  of .  .  .  1878,  a  certain  one  story  frame  dwelling  house,  then  and 
there  situated  and  uninhabited  at  the  time,  belonging  to  another,  to-wit :  .  .  .by 
tite  buming  of  which  a  certain  two  story  frame  dwelling  house,  then  and  there  situ- 
ated in  said  county  and  state,  the  property  of  one  .  .  .  was  bumed  and  consumed 
(or  insert  **  out-house,  church,  boat,  or  vessel,"  as  the  case  may  be). 

The  same  will  apply  for  sections  3883  and  3884.    Under  Sec.  3885,  the  following 

may  be  used : 

.  .  .  did  feloniously,  unlawfully  and  willfully  set  fire  to  a  certain  one  story  frame 
building  used  for  a  shoe  shop  and  occupied  by  one  .  .  .  situated  on  lot  4.  block  4, 
Marion.  Iowa,  owned  by  one  .  .  .  and  of  the  value  of .  .  .  with  intent  then  and 
there,  feloniously  and  willfully,  to  cause  the  said  shoe  shop  of  said  .  •  .  to  be  bumed 
and  consumed  (or  did  feloniously  and  willfully  set  fire  to  a  great  amount  of  shavings 
and  rubbish  in  said  building,  with  intent  then  and  there  to  feloniously  burn  said 
hoilding),  contrary,  etc. 

To  defraud  an  insurance  company : 

.  .  .  did  willfully  and  maliciously  set  fire  to,  with  the  intent  to  bum  and  consume 
a  certain  one  story  frame  building  used  and  occupied  by  himself  as  a  store  room, 
being  and  situated  on  lot  .  .  .  block  .  .  .  Marion,  Iowa,  and  at  the  time  owned  by 
said  defendant;  the  said  building  at  the  time  then  and  there  being  insured  in  a  fire 
insurance  company,  as  against  any  loss  or  damage  by  fire,  in  the  sum  of  one  thou* 
taad  dollars,  in  a  company  known  as  the  iEtna  Fire  Insurance  Company,  with  intent 
to  procure  the  insurance  on  the  same  (or,  if  the  goods  and  merchandize  were  in- 
tnnd.  so  state,  with  the  same  intent;  or  did,  as  first  alleged,  cause  or  procure  the 
tame  to  be  burned  with  intent  to  injure  the  insured). 

The  form  as  given  in  the  two  last  above  is  approved  in  Siaft  v,  Tmtury,  9  Iowa, 
436;  Sta/e  v.  yoknson,  19  Iowa,  231. 

Indictment — Yariance,  chaboe  and  pboof. 

Where  the  indictment  charges  that  the  fire  was  set  out  in  a 
store  room  of  A,  and  proof  tiiat  the  fire  was  set  out  in  the 
store  room  of  B,  i  t  is  fatal ;  though  B  is  but  a  tenant  of  A.  State 
t.  Tenneri/y  9  Iowa,  437. 

ISTENT,    ACTITAL  BURNING. 

Where  the  indictment  charges  that  the  fire  was  set  out  "with 
intent  to  burn,  etc.,"  it  is  not  necessary  that  the  building 
Aould  liave  actually  bumed,  or  that  the  material  ignited;  the 
intent  being  the  essence  of  the  crime.  8t(ite  v.  Johnson^  19 
Iowa,  232;  1  Bishop  Or.  Law,  Sec.  576;  People  v  Cotterilly  18 
hhnaonj  N»  Y.,  115. 
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DeSOKIPTION  op  BUILDIN08. 

At  common  law  to  bum  a  bam  would  not  be  arson  unless  it 
liad  in  it  hay  or  grain;  this  rule  is  changed  and  the  burning  is 
arson  without  reference  to  its  contents.  3  Wliart.  Cr.  Law, 
427;  3  Chitty  Cr.  Law,  868;  1  Bishop  Cr.  Law,  806;  State  v. 
Smithy  28  Iowa,  565.  And  the  question  as  to  whether  the 
building  is  a  bam,  shed  or  stable,  should  be  left  to  the  jury. 
State  V.  Srmthj  28  Iowa,  565.  In  Maine,  it  is  provided  tliat 
for  the  burning  of  any  building,  it  is  sufficient  to  allege  the 
setting  fire  to  "a  building."  State  v.  Taylor,  45  Maine,  322. 
So,  to  allege  "  setting  fire  to,  and  the  same  house  then  and  there 
by  the  spreading  of  such  fire  feloniously  burning,"  was  held 
sufficient.  Palston  v.  State,  14  Mo.,  463.  Under  the  New 
Hampshire  statute  where  the  indictment  alleges  that  the  defend- 
ant burned  a  building  called  a  bam,  it  need  not  state  whether 
or  not  a  dwelling  house  W9S  also  burned.  State  v.  Emerson, 
53  N.  H.,  619;  2  Green's  Grim.  R,  362.  An  indictment  which 
alleges  that  the  defendant  did  maliciously,  etc.,  set  fire  to  and 
bum  a  house  used  as  a  dwelling  house,  in  the  night  time,  the 

property  of ,  sufficiently  shows  that  the  house  burned 

is  a  dwelling  house.  McLane  v.  State,  4  Ga.,  335.  Under 
the  Massachusetts  statute,  to  describe  the  building  burned  as 
not  then  completed,  was  held  sufficient;  the  question  whether 
it  was  such  a  structure  as  to  constitute  it  a  building  is  a  ques- 
tion of  feet  for  the  jury.  Com,  v.  Sqidre,  1  Mete.,  258.  In 
New  York  it  is  sufficient  to  describe  a  building  which  has 
been  usually  occupied  by  persons  lodging  therein  at  night  as 
a  "  dwelling  house,"  although  it  may  not  be  a  dwelling  house. 
Peoj>le  V,  Orcutt,  1  Parker  Cr.  R.,  252.  So,  where  the  second 
floor  of  a  building  was  occupied  by  the  prisoner  and  the  resi- 
due by  a  tenant  who  habitually  lodged  therein,  it  was  held 
proper  to  describe  it  in  the  indictment  as  a  dwelling  house  of 
the  tenant.  Shepherd  v.  People,  19  N.  Y.,  537.  An  indict- 
ment which  charges  that  the  defendant  did  willfully  and 
maliciously  set  fire  to  and  burn  a  certain  building  called  a 
saloon,  was  held  bad  in  not  showing  for  what  purpose  the 
building  was  occupied.    Sta4;e  v.  O^Cormell,  26  Indiana,  266. 

Ownership  of  property. 
Where  the  building  was  occupied  by  a  tenant  and  the  indict- 
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ment  chaises  the  burning  of  a  dwelling,  the  name  of  the  one 
occupying  the  dwelling  should  be  given  and  not  the  owner  of 
the  premises.  People  v.  QateSj  15  Wendell,  158;  Snyder  v. 
People,  26  Mich.,  106;  12  Am.  R,  302;  State  v.  Tennery,  9 
Iowa,  437.  Under  the  common  law  the  indictment  must 
allege  correctly  the  name  of  the  owner.  McQa/ry  t>.  People^ 
45  N.  Y.,  153;  2  Lansing,  227;  Mwrtha  v.  State,  26  Ala.,  72; 
Martin  v.  State,  28  Ala.,  71.  Where  the  indictment  charged 
the  burning  of  a  certain  dwelling  bouse  which  was  the  prop- 
erty of  one  A,  and  the  dwelling  house  of  one  B,  it  was  held 
bad,  it  being  uncertain  whether  the  building  burned  was  the 
property  A  or  B.  People  v.  Myers,  20  Cal.,  76.  Burning  of 
a  public  building  need  not  be  alleged  as  belonging  to  any  ona 
State  V.  Roey  12  Vt.,  93. 

DupucriY,  cHASoma  two  offenses. 

An  indictment  for  arson  charging  as  a  single  act  the  burn- 
ing of  several  houses,  is  charging  but  one  offense,  and  therefor 
not  bad  for  duplicity.  Woodford  v.  People,  62  N.  Y.,  117; 
20  Am.  R,  464;  20  Conn.,  232;  Bowls  v.  Lusty,  4  Bing.,  428; 
Regina  v.  Trueman,  8  Car.  &  P.,  727.  An  indictment  for 
arson,  each  count  of  which  charges  the  offense  in  the  first 
degree,  but  alleges  a  different  house  and  different  ownership, 
is  not  bad  on  demurrer.  Miller  v.  State,  45  Ala.,  24.  So  an 
indictment  which  allies  that  the  defendant  set  fire  to,  on  a 
certain  day,  and  burned  a  stack  of  hay,  and  also  a  building 
used  as  a  stable  and  granary,  is  bad  lor  duplicity.  State  v. 
Fidment,  35  Iowa,  541. 

Attebcpt  to  bubn. 

An  indictment  charging  an  attempt  to  burn  need  not  allege 
the  manner  and  means  of  the  attempt.  4  Hill.  133.  Nor  that 
it  was  willfully  done.  55  Barb.,  450;  38  Howard's  Pr.,  369. 
Nor  need  it  to  describe  the  combustibles  alleged  to  have  been 
used  by  the  defendant.     Conn.  v.  Flynn,  3  Cush.,  529. 

To  DEFRAUD  INSUBANOE  COMPANIES. 

An  indictment  for  committing  arson  with  intent  to  defraud 
an  insurance  company  must  allege  that  the  building  was 
insured,  and  as  to  whether  the  policy  was  valid  or  not  is  imma- 
terial.   People  V.  Henderson,  1  Park.  Cr.  R,  560;  47  111., 
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533.  But  need  not  allege  in  what  manner  the  attempt  was 
made.  Mackaey  v.  People^  6  Park.  Cr.  R,  114.  But  an 
information  under  a  statute  which  punishes  the  setting  fire  to 
a  building,  or  to  any  other  material  with  intent  to  cause  such 
building  to  be  burned,  is  not  sufficient  which  merely  alleges 
that  the  defendant  solicited  a  person  to  bum  the  building, 
although  it  also  alleges  that  the  defendant  furnished  such  per- 
son with  combustibles  for  the  purpose.  McDate  v.  People^  29 
Mich.,  50.  An  indictment  for  burning  a  building  insured  against 
loss  by  fire,  with  intent  to  defraud  an  insurance  company,  must 
allege  that  the  company  is  incorporated.  People  v.  Schwarz^ 
32,  Cal.,  160.  While  in  New  York  an  indictment  for  setting 
fire  to  a  shop  with  intent  to  burn  the  prisoner's  goods  therein, 
which  were  insured,  it  was  held  good  without  alleging  that  the 
company  was  a  corporation,  or  had  the  right  to  insure  the 
goods  of  the  prisoner.  Macksey  v.  People j  6  Park.,  114. 
The  intent  to  defraud  the  company  must  be  alleged.  People 
V,  Henderson^  1  Park.  Cr.  R.,  560;  Martm  v.  Statej  29 
Ala.,  30. 

Destruction  of  sevebal  buildings. 

Where  the  consequence  of  a  single  act  is  the  destruction  by 
fire  of  thirty-five  dwelling  houses  the  prisoner  may  be  indicted 
as  for  one  offense,  and  the  indictment  need  but  contain  one 
count,  regarding  the  entire  fire  as  one  transaction.  Woodford 
V.  People,  5  N.  T.,  539. 

Place  venue. 

An  indictment  for  burning  a  bam  and  outhouse,  "  at  A  in 
the  county  of  B"  is  sufficient  without  the  words  "there  situ- 
ate."   Com.  V.  Zambj  1  Gray,  493. 

Elements. 

It  is  not  necessary  that  the  building  should  be  entirely  con- 
sumed.   People  V.  Butler,  16  Johns,  203. 

Occupancy — Husband  and  wife. 

A  husband  jointly  occupying  a  house  with  liis  wife,  cannot 
be  convicted  of  arson  though  it  may  be  her  separate  property. 
Snyder  v.  People,  26  Mich.,  106;  12  Am.  K,  302. 
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Priboneb  settinq  tire  to  prison. 

The  setting  fire  to  a  prison  merely  for  the  purpose  of  escape, 
and  without  the  intent  to  burn  the  prison  is  not  arson.  Peo- 
ple V.  CoUerellj  18  Johnson,  115;  Delaney  v.  State,  41  Texas, 
601;  1  Am.  Cr.  E.,86. 

Adjoining  buildinos. 

Where  one  sets  fire  to  a  building  from  which  the  fire  spreads 
to  another  and  adjoining  building,  a  conviction  can  be  main- 
tained for  burning  the  adjoining  building,  21  Howard  Pr., 
239. 

Burning  one's  own  house. 

Setting  fire  to  one's  own  house  in  a  city,  the  house  being  oc- 
cupied by  himself  and  other  tenants,  is  a  great  misdemeanor. 
BalVs  CasCj  5  City  Hall  Rec,  851.  It  is  not  a  crime  at  com- 
mon law  for  a  man  to  destroy  his  own  property  by  fire,  unless 
it  be  accompanied  by  an  injury  to,  or  by  a  design  to  injure, 
some  other  person.    Bloss  v,  Toby^  2  Pick.,  325. 

Accessory. 

One  who  gives  matches  to  another,  hiring  him  to  set  fire  to 
the  property  of  the  former,  which.is  insured,  is  guilty  of  set- 
ting fire  with  intent  to  commit  arson.  4  Hill.,  133.  Contrary, 
McDade  v.  People^  29  Mich.,  50;  1  Am.  Cr.  R,  81. 

E\aDENCE — Ownership — Presumption. 

Upon  an  allegation  of  ownership  of  a  dwelling  house,  the 
legal  presumption  is  that  the  person  named  as  owner  is  in 
possession.  Woodford'  v.  People^  62  N.  Y.,  117;  20  Am. 
E.,464. 

CXRCUMSTANTIAL. 

To  justify  a  conviction  on  circumstantial  evidence,  it  is 
necessary  not  only  that  the  circumstances  should  all  concur  to 
show  that  he  committed  the  crime,  but  that  they  all  be  con- 
sistent witli  any  other  rational  conclusion.  State  v.  Johnson^ 
19  Iowa,  230.  The  evidence  in  this  particular  case  is  fully 
discussed.     So  in  State  v,  MoffiUt^  31  Iowa,  316. 

Property  burned. 

Wlien  the  building  alleged  to  be  burned  is  called  a  bam,  it 
may  be  proved  that  it  was  thus  called  and  designated  although 
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it  was  used  for  a  purpose  other  than  that  indicated  by  its  name. 
State  V.  S^mthj  28  Iowa,  565. 

Stacks — Shocks. 

The  burning  of  a  stack  of  wheat  is  not  sustained  by  evi- 
dence of  the  burning  of  shocks  of  wheat.  Denbow  v.  State^ 
18  Ohio,  11. 

Ownership. 

The  ownership  is  material  and  must  be  proved  as  laid.  Car- 
ter  V.  State,  20  Wis.,  647;  Com.  v.  Wade^  17  Pick.,  395.  So 
that  it  is  in  the  actual  occupation  of  the  person  named  is  evi- 
dence of  ownership.    State  v.  Taylor^  45  Maine,  322. 

Motive. 

Evidence  that  the  property  was  insured  is  admissible  to 
show  a  motive  on  part  of  the  prisoner.  Didien  v.  People^  4 
Parker  Cr.  K.,  593 ;  Frenud  v.  People^  5  Park.  Or.  R,  198. 
Also  that  the  prisoner  lived  unhappily  with  his  wife  who  was 
burned  with  the  building.    Shepherd  v.  People^  19  N.Y.,  587. 

Defraud  insurance  company. 

Where  the  charge  is  that  the  defendant  burned  or  set  fire  to 
a  building  with  intent  to  defraud  an  insurance  company,  the 
existence  of  the  corporation  need  not  be  proved  by  its  charter, 
nor  a  compliance  with  any  state  law.  People  v.  HugheSy  29 
Cal.,  257. 

Threats. 

Threats  of  revenge  made  by  the  defendant  on  account  of  an 
arrest  caused  by  the  owner  of  the  bam  burned,  and  uttered 
from  one  to  two  years  previously,  was  held  admissible.  Com. 
V.  Goodwin^  14  Gray,  55. 

ASSAULT  AND  BATTERY. 

Section  3878.  Whoever  is  convicted  of  an  assault  or 
an  assault  and  battery,  where  no  other  punishment  is  pre- 
scribed, shall  be  punished  by  imprisonment  in  the  county  jail 
not  exceeding  thirty  days,  or  by  fine  not  exceeding  one  hun- 
dred dollars.     [Limitation,  by  section  4168,  one  year.] 

Form  of  Informatioii. 

The  State  of  Iowa  "j       In  justice's  court,  before  .  .  .  of .  .  .  township,  .  . 
vs.  >  county.  Iowa. 

J  litjormation. 

The  defendant  isaccpied  of  the  crime  of  an  anmlt  and  bttery.    For  that  the  said 
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.  .  .  on  the  .  .  .day  of.  .  .187  ,  in  the  township  of .  •  ..county  of.  .  .and 
State  of  Iowa,  did  willfully,  unlawfully  and  in  an  angry  and  violent  manner  assault 
one  C  D  then  and  there,  being  by  then  and  there  in  a  violent  manner  advancing 
towards  the  said  C  D,  and  attempting  to  strike  and  otherwise  abuse  him  contrary, 
etc.  O;-,  did  willfaUy,  maliciously,  unlawfully  and  in  a  violent  and  angry  manner 
assault,  beat,  strike  and  otherwise  ill  treat  one  C  O,  contrary,  etc. 

JUKISDICTION. 

Under  existing  laws  all  offenses  less  than  felonies,  where  the 
panishment  does  not  exceed  thirty  days  imprisonment  or  a 
fine  not  exceeding  one  hnndred  dollars,  are  within  the  excla- 
sive  jurisdiction  of  a  justice  of  the  peace,  and  the  District 
Court  has  only  appellate  jurisdiction.  Bill  of  Rights,  Con- 
stitution of  Iowa,  Article  1,  Sec.  11;  5  Iowa,  508;  6  Iowa, 
535;  9  Iowa,  402;  21  Iowa,  45;  37  Iowa,  402. 

Indictment — Information. 

An  information  charging  an  assault  and  battery,  does  not 
charge  two  offenses.  £enham  v.  State,  1  Iowa,  542;  CoJcley 
V.  State,  4  Iowa,  479;  State  v.  Twogood,  7  Iowa,  253. 

Charging  part. 

To  charge  simply  '^  did  assault "  is  not  sufficient,  but  the 
information  should  give  a  statement  of  the  facts.  State  v. 
Murray,  41  Iowa,  580.  The  contrary  was  held  in  State  v. 
Douglase,  1  G.  Greene,  550. 

To  charge  '^  inhumanly  whipping  and  beating,  is  sufficient  to 
charge  an  assault  and  battery.    State  v.  Bitman,  13  Iowa,  485. 

Name  of  party  assaulted. 

Tlie  name  of  the  person  upon  whom  the  offense  is  commit- 
ted must  always  be  given  {State  v.  Bitman,  13  Iowa,  485); 
while  it  was  held  in  White  v.  The  People,  that  the  charge 
may  be  as  an  unknown  person,  and  the  name  may  be  ascer- 
tained on  trial.     32  N.  Y.,  465 ;  25  N.  T.,  380. 

Venue — ^Township. 

The  name  of  the  township  need  not  be  given,  so  that  it 
alleges  the  county  and  State.     State  v.  Gihson^  9Q  Iowa,  295. 

Elements. 

An  assault  may  be  committed  without  doing  any  personal 
injury,  such  as  recklessly  shooting  into  a  crowd  and  wounding 
some  one  though  not  intended.    State  v,  Myere^  19  Iowa,  517. 
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Jurisdiction. 

An  assault  and  battery  with  intent  to  inflict  great  bodily 
harm,  is  not  within  the  jurisdiction  of  a  justice.  State  v. 
Carpenterj  23  Iowa,  506. 

Intent. 

It  is  not  every  threat  that  constitutes  an  assault  where  there 
is  no  actual  violence.    State  v.  Malcom^  8  Iowa,  414. 

Evidence — Ghasacteb. 

In  misdemeanors  it  is  not  the  practice  to  permit  the  defend- 
ant to  show  the  bad  temper  and  disposition  of  the  prosecuting 
witness.     Stevens  v,  State^  1  Texas  Court  of  Appeals,  592. 

Justification. 

Words  will  not  justify  an  assault  and  battery.  3  E.  D. 
Smith,  518. 

Defense. 

It  is  a  good  defense  to  show  that  the  acts  complained  of 
were  in  defense  of  defendant's  premises.  6  Barbour,  N.  Y.,  607. 

Passen&ers  on  bailboaj>s. 

Where  a  passenger  refuses  to  pay  his  fare  and  is  ejected  for 
that  reason,  it  is  not  an  assault  and  battery.  5  Am.  Law 
Kegister,  N.  S  ,  143. 

Self-procured  arrests. 

Self  procured  arrests  and  fines  are  no  defenses  to  a  subse- 
quent prosecution.    48  Mo.,  70;  State  v.  Green,  16  Iowa,  239. 

Teacher  and  pupil — Keasonable  chastisement. 

The  teacher  of  a  school  has  the  right  to  reasonably  chastise 
a  pupil.  This  is  conceded  to  be  the  law  for  the  maintenance 
of  a  teachers  authority  and  the  enforcement  of  discipline; 
and  the  fact  that  the  pupil  was  of  age  does  not  change  the 
result.  The  voluntary  assuming  the  position  of  a  pnpil  jus- 
tifies the  teacher  in  inflicting  a  reasonable  chastisement.  State 
V.  MUner,  45  Iowa,  248;  Sanders  v.  Seaver,  32  Vt.,  114; 
Commonwealth  v.  Handully  4  Gray,  36;  Stevens  v.  Fasseto^ 
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27  Maine,  266.  To  the  same  effect  it  is  held  that  a  parent 
may  lawfully  correct  his  child.  1  Blackstone,  452;  Kent's 
Gommcutaries,  203. 

Prize  fighting — ^Boxing,  etc. 

Where  two  persons,  by  mutual  agreement,  engage  in  a  fight 
with  each  other,  each  is  guilty  of  an  assault  and  battery, 
althongh  there  is  no  anger  or  ill  will.  And  it  is  immaterial 
who  strikes  first.  Commonwealth  v.  Collherg^  119  Mass., 
350;  20  Am.  R,  328.  See,  also  Foster's  Cr.  Law,  259,  260; 
Mathewv.  Ollertouj  Comb.,  218;  Boulter  v.  Clarky  Bull.  N. 
P.,  16. 

Presence  of  defendant — Verdict. 

It  is  not  essential  that  the  defendant  must  be  present  at  the 
time  of  the  rendition  of  the  verdict.  State  v.  Sheppardj  10 
Iowa,  126. 

ASSAULT  WITH  INTENT  TO  COMMIT  A  FELONY. 

Section  3876.  If  any  person  assault  another  with  intent  to 
commit  any  felony  or  crime  punishable  by  imprisonment  in 
the  penitentiary,  where  the  punishment  is  not  otherwise  pre- 
Bcribed,  he  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  more  than  five  years,  or  by  fine  not  exceeding  five 
hundred  dollars  and  imprisonment  in  the  county  jail  not  more 
than  one  year.     [Limitation,  by  section  4167,  three  years.^ 

Form  of  Indictment. 

District  CouH  of  the  County  of  Linn. 

} 


The  State  of  Iowa, 
vs. 


The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  accuse  ...  of  the  crime  of  an  assault  with  intent  to  commit 
\ felony,  to-wit.  robbery  committed  as  follows:  That  A  B  on  .  .  day  of .  .  at .  . 
ID  and  upon  one  C  D,  feloniously,  on  purpose  and  of  his  malice  aforethought  did 
make  an  assault,  and  with  a  deadly  weapon,  to-wit:  a  stick  of  wood  of  the  length 
of  two  feet,  of  the  thickness  of  two  inches  and  of  the  weight  of  two  pounds,  him, 
the  said  C  D,  did  then,  and  there  feloniously,  on  purpose,  and  of  his  malice  afore- 
thought, strike,  beat  and  wound  with  intent  then  and  there  the  moneys,  goods  and 
chattels  of  the  said  C  D.  from  the  person  and  against  the  will  of  the  said  C  D  then 
tnd  there  feloniously,  by  force  and  violence  to  the  person  of  the  said  C  D,  (or, 
by  putting  him  the  said  C  D  in  fear  of  some  immediate  injury  to  his  person)  to  rob, 
{^.  take  and  carry  away,  contrary,  etc, 
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ASSAULT  WITH  INTENT  TO  COMMIT  GREAT 

BODILY  INJURY. 

Section  3875.  If  any  person  assault  another  with  intent 
to  inflict  a  great  bodily  injury,  he  shall,  be  punished  by  im- 
prisonment in  the  county  jail  not  exceeding  one  year,  or  by 
fine  not  exceeding  five  hundred  dollai*s.  [Limitation  by  sec- 
tion 4167,  three  years.] 

Form  of  Indiotment. 
District  Court  of  the  County  of  Linn. 

] 


The  State  of  Iowa, 
vs. 


The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  accuse  ...  of  the  crime  of  an  assault  with  intent  to  commit  great 
t>odiIy  injury  committed  as  follows:  The  said  .  .  .  on  the  .  .  day  of  .  .  .  187  , 
did  with  a  deadly  weapon  to-wit,  a  certain  knife  the  particular  description  of  which 
is  unknown  to  this  grand  jury,  then  and  there  in  the  hands  of  the  said  J  S  upon  one 
L  M.  make  an  assault  with  intent  then  and  there  unlawfully,  and  feloniously  to  cut 
and  stab,  and  did  inflict  i^x>n  the  person  of  said  L  M  a  great  bodily  injury  contrary, 
etc. 

This  form  is  approved  by  Basset's  Cr.  Pr.  and  Pld.,  and  Arch.  Cr.  Pld.  ^aie  v. 
Seamons,  1  G.  Green.  419;  Sfaie  v.  Carpenter,  23  Iowa.  506. 

An  assault  may  be  committed  without  doing  any  personal 
injury.  Kecklessly  shooting  into  a  crowd  and  wounding  some 
one  not  intended  is  criminal.    State  v.  MyerSj  19  Iowa,  517. 

Intent. 

It  is  not  every  threat,  when  there  is  no  actual  violence,  that 
constitutes  an  assault;  there  must  in  all  cases  be  the  means  of 
carrying  the  threat  into  effect.  State  v.  Malcolniy  8  Iowa, 
414. 

Sufficiency  of  indiotment. 

To  charge  '^did  then  and  there  willfully  and  maliciously 
strike  and  beat  0  D,  with  intent  of  doing  her  a  great  bodily 
injury,"  charges  an  indictable  offense.  State  v.  Carpenter^ 
23  Iowa,  506. 

ASSAULT  WITH  INTENT  TO  COMMIT  MURDER. 

Section  3872.  If  any  person  assault  another  with  intent  to 
commit  murder,  he  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  ten  years.  [Limitation,  by 
section  4167,  three  years.] 
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Form  of  ladiotauat. 

District  Court  of  the  County  of  Lvar 

The  State  of  Iowa, 
vs. 


;•} 


The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of«  the 
Kate  of  Iowa,  accuse  .  .  .  of  the  ctime  of  assault  with  intent  to  commit  murder, 
asfollovbs:  The  said  ...  on  the  .  .  day  of  .  .  .  187  .  ,  did  then  and  there 
with  a  certain  pocket  knife,  the  particular  description  of  which  is  unknown  to  this 
grand  jury,  being  a  dangerous,  deadly  weapon  with  which  the  said  .  .  .  was  tlien 
and  there  armed,  feloniously,  willfully  and  unlawfully  (in  some  states  and  under  (he 
common  law),  "with  malice  aforethought "  did  make  an  assault  in,  and  upon  the  body 
of  .  .  .  .  and  did  then  and  there,  unlawfully  and  feloniously  cut,  wound,  and  stab 
the  said  ...  on  the  left  side  of  his  body,  with  a  felonious  intent  then  and  there, 
to  kill  and  murder  the  said   .   .   .  contrary,  etc. 

This  form  is  approved,     yohmson  v.  State,  1  Texas  Court  of  Appeals,  130. 

Indictment — Malice  aforethought. 

It  is  not  necessary  on  a  charge  of  an  assault  witli  intent  to 
murder,  to  allege,  in  the  indictment  that  the  assault  was  made 
with  malice  aforethought.  State  v.  Newberry ^  26  Iowa,  467; 
Collier  V.  State,  39  Ga.,  31.  The  contrary  was  held  in  State  v. 
Earrisj  34  Mo.,  347. 

UUST  SPBCIFr  FELONY. 

An  indictment  for  an  assault  with  intent  to  commit  a  felony 
must  specify  the  felony  {State  v.  Uailstock,  2  Blackf.,  257), 
and  set  forth  the  facts.  Trexler  v.  State,  19  Ala.,  21;  State 
V,  Jordan,  19  Mo.,  212;  Beasly  v.  State,  18  Ala.,  535,  while 
it  is  held  that  where  the  defendant  is  charged  with  a  felonious 
assault  with  intent  to  kill,  it  is  sufficient  to  charge  without 
Bpccifying  the  particular  acts  constituting  the  assault.  People 
».  English,  30  Gal.,  214;  State  v.  Rohey,  8  Nev.,  312 ;  1  Green's 
Or.  K.,  674. 

Weapon,  description  of. 

Where  an  assault  is  made  with  an  ax,  pistol  or  knife,  it  will 
be  deemed  a  deadly  weapon  without  an  allegation  to  that 
effect.  Kruget  t?.  State,  1  Kansas,  364;  Dollarhide  v.  TJ,  S., 
Morris  (Iowa),  233. 

In  some  of  the  States  it  is  not  necessary  to  state  the  instru- 
ment or  means  employed.  Martin  v.  State,  40  Texas,  19; 
Diitick  V,  State,  Id.,  117;  State  v.  Seamons,  1  Iowa,  418; 
Harrison  v.  State,  2  Cold.  (Tenn.),  232. 

DupucrrY — Two  defendants. 
Where  two  commit  a  joint  offense,  to- wit:  an  assault  wi''^ 
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intent  to  kill,  the  one  with  a  knife  and  the  other  with  a  gun, 
the  indictment  charging  them  jointly  is  not  bad  for  duplicity. 
Shaw  V,  State^  18  Ala.,  547. 

An  indictment  charging  the  assault  "did  then  and  there 
stab  and  cut,"  does  not  charge  two  offenses.  Johnson  v.  State^ 
1  Texas  Court  of  Appeals  R.,  130. 

Loaded  gun.  » 

An  indictment  need  not  allege  that  the  gun  was  loaded, 
pointed  at  the  witness  or  discharged.  State  v.  Shejpard,  10 
Iowa,  126. 

JUBISDICTION — LeSSEB  OFFENSE. 

A  defendant  under  a  charge  of  an  assault  with  intent  to 
kill  may  on  trial  be  convicted  of  an  assault  or  an  assault  and 
battery,  and  the  district  court  has  jurisdiction  thereof.  Ben- 
ham  V.  Statey  1  Iowa,  542;  Dixon  v.  State^  3  lb.,  416;  State 
V.  Shephardy  10  lb.,  130;  State  v,  JarvU^  21  lb.,  45;  6  Texas, 
348;  7  Porter  (Ala.),  495;  5  Ohio,  241;  2  Aiken  (Vt.),  181;  4 
Met.  (Mass.),  354;  3  Stark,  62;  13  Ga.,  350;  7  Blackf.,  233;  la 
Humphrey,  52;  40  Ala.,  715;  9  Iowa,  363;  8  Eng.,  712, 

Intent. 

The  actual  intent  to  kill  must  be  found,  and  that  under  cir- 
cumstances that  would  make  the  killing  murder.  Maher  v. 
People^  10  Mich,  212. 

Assumption  of  intent. 

Assuming  the  intent  to  exist,  the  act  performed  must  have 
some  adaptation  to  accomplish  the  particular  thing  intended; 
but  this  adaptation  need  only  be  apparent,  not  perfect.  Staie 
V.  Mullauy  45  Ala.,  43;  6  Am.  R,  691. 

Essential  ingredient. 

The  intent  is  an  essential  ingredient  of  a  correct  definition 
of  an  assault  with  intent  to  murder.  Johnson  v.  State,  1 
Texas  Court  of  Appeals  R.,  610;  Anderson  v.  State,  lb.,  730; 
State  V.  Jartnsj  21  Iowa,  46. 

Intent  inferred. 

An  intent  may  be  inferred  from  the  act,  but  there  is  no 
artificial  rule  of  law  which  requires  or  allows  a  particular  in- 
tent to  be  presumed  from  given  facts.    Where  the  undisputed 
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evidence  shows  that  no  intent  was  in  fact  entertained  there 
mnst  be  the  intent  to  kill  the  person  assaalted.  Barcus  v. 
State,  49  Miss.,  17;  1  Am.  Cr.  E.,  249. 

Elements — Assault  wfth  intent  to  commit  manslaughter. 

It  was  held  in  the  case  of  State  v.  White,  41  Iowa,  316, 
that  there  was  no  such  crime  known  to  the  laws  of  Iowa  as 
an  ""^ Assault  mth  intent  to  commit  manslaughter.^^  But  this 
same  decision  in  the  same  case  is  since  overruled,  the  court 
held  that  ''an  assault  with  intent  to  commit  manslaughter  is 
necessarily  included  in  an  assault  with  intent  to  commit  mur- 
der; one  indicted  for  the  last  crime  may,  under  Sec.  4466,  be 
convicted  of  the  first."  These  views  are  supported  by  the 
following  cases,  which  are  directly  in  point  upon  this  ques- 
tion: State  V.  Butman,  42  N.  H.,  490;  State  v.  Waters,  39 
Me.,  54;  State  v.  Phinney,  42  lb.,  384;  State  v.  Nichols,  8 
Conn.,  496;  Bechwith  v.  People,  26  Ills.,  500;  People  v. 
Kennedy,  5  Cal.,  133;  People  v.  English,  30  lb.,  214. 

MUBDEB« 

Where  a  party  commits  an  assault  under  circumstances 
which  if  death  had  ensued,  the  crime  would  have  been  murder, 
and  where  death  is  not  the  result  it  is  murder  in  the  second 
degree.     Sharp  v.  State,  19  Ohio,  379. 

Malice  inferred. 

Where  the  prisoner  commences  the  attack,  with  a  weapon 
calculated  to  kill,  and  inflicts  great  injury  therewith,  malice 
may  be  inferred.     People  v.  Vinegar,  2  Park.  Cr.  R,  24. 

Where  the  prisoner  shot  at  A,  intending  to  kill  him,  and 
accidently  hit  B,  a  lystander,  held  that  he  was  not  guilty  of 
an  assault  with  intent  to  kill  B.    Barcus  v.  /S^a^^, 49  Miss.,  17. 

Weapon. 

Where  it  appears  on  the  face  of  the  indictment  that  the 
assault  charged  was  committed  with  a  deadly  weapon,  the 
prisoner  may  be  found  guilty  of  an  assault  with  said  deadly 
weapon.     People  v.  Lighter,  49  Cal.,  226;  1  Am.  Cr.  R,  539. 

Need  not  be  wounding. 

A  person  may  assault  another  with  intent  to  kill  without 
Btrikiug  or  wounding.     State  v.  McClure^  25  Mo.,  338, 
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Intoxication. 

Intoxication  may  render  a  party  incapable  of  forming  or 
entertaining  the  intention  of  committing  an  assaalt  with 
intent  to  murder,    Mooney  v,  State^  33  Ala.,  419. 

Character  of  assault. 

To  sustain  a  conviction  the  proof  must  be  such  that,  if  death 
ensued,  it  would  have  been  murder.  Elliott  v.  State,  46  Ga., 
159;  Jackson  v,  State^  51  lb.,  402;  Meeks  v.  State,  lb.,  429; 
Sinith  V.  State,  52  lb.,  88;  Read  v.  Com,,  22  Gratt,  (Va.), 
924;  State  v.  Neal,  37  Maine,  468. 

Evidence — Malice. 

It  is  proper  to  show  that  the  defendant,  who  was  in  the 
employ  of  the  complainant,  was  maliciously  and  revengefully 
disposed  toward  him,  and  that  defendant  did  his  work  badly 
so  as  to  injure  the  complainant.  People  v,  Kerrains,  1  N. 
T.  Supreme  C,  333. 

Previous  difficulty. 

The  State  may  show  previous  difficulties  between  parties, 
but  not  the  particulars.     Tarver  v,  Stute,  43  Ala.,  354. 

Declaration  of  party  assaulted. 

It  is  proper  to  show  the  declarations  of  the  assaulted  party 
as  made  immediately  after  the  encounter,  as  part  of  the  res 
gestCB,  to  show  the  impression  on  his  mind  at  the  time  of  the 
attack.    Monday  v.  State,  32  Ga.,  672. 

On  part  of  defendant. 

The  declaration  of  the  defendant,  on  the  next  day  after  the 
occurrence,  manifesting  animosity  towards  the  person  at- 
tacked, was  held  admissible  on  the  question  of  malice.  Meeks 
V.  State,  51  Ga.,  429. 

Presumption. 

Evidence  that  the  defendant  was  possessed  of  a  knife,  and 
its  character  and  condition,  is  admissible  as  tending  to  show 
that  the  injury  was  inflicted  with  a  knife.  Com.  v.  Roach, 
108  Mass.,  289. 

Defenses — Loaded  gun. 
The  fact  that  the  gun  with  which  an  assault  is  made  is  not 
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loaded  is  no  defense,  unless  the  same  was  known  to  be  so  to 
the  assaulted  person.  State  v.  Shepardy  10  Iowa,  130;  MuU 
Ian  V,  StatCy  45  Ala.,  43;  6  Am.  R.,  691. 

AUBI. 

A  defense  of  an  alUn  raises  no  presumption  of  guilt,  nor 
does  the  failure  to  prove  the  same  raise  any  presumption 
that  the  prisoner  was  present.  Toler  v.  State,  16  Ohio  St., 
583. 

BUBDEN  OP  PROOF. 

The  burden  of  proof  that  the  acts  complained  of  were  done 
in  self  defense  is  on  the  defendant.  Silvns  v.  State,  22  Ohio 
St.,  90;  Wt-aver  v.  State,  24  Ohio  St.,  584;  see,  also.  Defenses 
6eni£raixt. 

Antecedent  obudoe. 

Mere  threats  will  not  excuse  a  deadly  assault,  when  the 
party  assailed  had  made  no  attempt  or  demonstration  of  a 
hostile  or  equivocal  character.  People  v.  Wright,  45  Gal., 
260. 

Nolle  pkosequi. 

Where  the  prosecuting  attorney  enters  a  nolle  prosequi  as 
to  the  intent  to  murder,  the  defendant  may  still  be  convicted 
of  an  assault.    Baker  v.  State,  12  Ohio  St.,  214. 

Verdict. 

Upon  trial  where  the  jury  found  the  defendant  guilty  of  an 
assault  and  battery  without  the  felonious  intent,  held  that  the 
verdict  might  be  amended  by  striking  out  the  words,  "  and 
battery."     Com.  v.  Lang,  10  Gray,  11. 

ASSAULT  WITH  INTENT  TO  MAIM,  ROB,  ETC. 

Section  3874.  If  any  person  assault  another  with  intent 
to  maim,  rob,  steal,  or  commit  arson  or  burglary,  he  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  exceeding 
live  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
bv  both  fine  and  imprisonment,  at  the  discretion  of  the  court. 
[Limitation,  by  section  4167,  three  years.] 
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Form  of  Indiotment. 


The  State  of  Iowa 
vs. 


District  Court  of  the  County  of  Linn. 

} 


The  grand  jury  of  the  county  of .  .  .  .  in  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  assault  with  intent  to  rob.  committed 
as  follows:    The  said  ....  on  the  ....  day  of .   .   .   .  187  ...  at  the  city 

of county.  Iowa,  being  then  and  there  armed  with  a  certain  dangerous 

weapon,  to-wit:  an  ax.  did  feloniously,  and  with  force  and  violence,  make  an  assault 
in  and  upon  one  J  S,  by  putting  in  fear  the  said  J  S,  a  certain  gold  watch  of  the 
value  of  one  hundred  doUars,  with  intent  to  take  and  rob.  contrary,  etc,  (or.  if  lar- 
ceney.  say,  to  feloniously  take,  steal,  and  carry  away,  a  certain  gold  watch  of  the 
value  of  one  hundred  dollars,  the  property  of  said  J  S). 

Indicjtment. 

Id  indictments  for  assaults  with  an  intent  to  commit  an 
offense,  it  is  not  necessary  to  make  all  the  averments  required 
in  an  indictment  for  the  offense  itself.  For  instance,  in  an 
indictment  for  murder,  the  indictment  must  charge  the  act  to 
have  been  done  with  malice  aforethought;  this,  however, 
would  not  be  required  in  case  of  an  assault  to  commit  mur- 
der. Commonwealth  v,  Rogers^  5  Serg.  &  R.,  463;  Com- 
monwealth V.  McDonald^  5  Cush.,  365;  State  v,  Newberry^ 
26  Iowa,  467. 

To  charge  "  did,  in  and  upon  R.  B.,  feloniously,  make  an 
assault  with  intent,  the  moneys,  goods,  and  chattels,  of  R.  B. 
then  and  there  feloniously  and  violently  to  rob,  steal,  take 
and  carry  away  against  the  form  of  the  statute,"  etc.,  is  held 
good.  Hegina  v.  Huxley^  Carr  c&  M,^  596.  So,  where  A. 
was  indicted  in  one  count  for  feloniously  assaulting  the  prose- 
cutor with  intent  to  steal  his  moneys  and  goods,  and,  in 
another  count,  for  the  misdemeanor  of  attempting  to  steal  the 
same  moneys  and  goods,  he  was  found  guilty  on  the  iirst 
count;  thereupon  it  was  moved,  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  was  bad  by  reason  of  the  misjoin- 
der of  the  counts,  heldy  that  the  objection  was  unfounded  and 
that  he  was  properly  convicted.  Regina  v,  Furguson^  Dears^ 
C.  C,  427. 

Evidence  sufficient  to  sustain  this  charge. 

It  must  be  proved  that  the  assault  was  made  on  the  person 
intended  to  be  robbed.  Rex  v.  Thomas,  1  Leach.  C.  C,  330; 
1  East.  P.  C,  417;  Rex  v.  Trusty,  1  East.  P.  C,  418. 
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Demand. 

There  must  be  a  demand  of  money  or  other  property,  as 
well  as  an  assault,  to  constitute  the  offense.  Rex  v.  Parfaitj 
1  Leach.  C.  C,  19;  1  East.  P.  C,  416. 

Object  attained. 

Wlienever  the  law  makes  one  step  toward  the  accomplish- 
ment of  an  unlawful  object,  with  the  intent  of  accomplishing 
it,  criminal,  the  person  taking  that  step,  with  that  intent, 
and  capable  of  doing  every  act  on  his  part  to  accomplish  that 
object,  cannot  protect  himself  by  showing  that  by  reason  of 
some  fact,  unknown  at  the  time  to  him,  it  could  not  have 
been  carried  into  effect.  Where  the  assault  was  committed 
with  intent  to  rob  the  prosecutor  of  five  dollars,  and- where  it 
appeared  that  be  had  none,  a  conviction  could  still  be  main- 
tained. Hamilton  v.  State,  36  Ind.,  280;  10  Am.  Rep.,  22; 
Commonwealth  v.  Jacobs^  9  Allen,  274. 

ASSAULT  WITH  INTENT  TO  COMMIT  A  EAPE. 

Skction  3873.  If  any  person  assault  a  female  with  intent 
to  commit  a  rape,  he  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  twenty  years.  [Limitation  by 
section  4166,  eighteen  months.] 

Form  of  Indietment. 


The  State  of  Iowa, 
vs. 


District  Court  of  the  County  of  Linn. 

] 


The  grand  jury  of  the  county  of  Linn,  in  the  name  ard  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  assault  with  intent  to  commit  rape,  com- 
mitted as  follows:  The  said  ...  on  the  .  .  .  day  of.  .  .  187  .  at  the  city  of 
Marion.  Linn  county,  Iowa,  did  willfully,  unlawfully  and  with  force  and  arms  felo- 
niously make  an  assault  in  and  upon  one  ....  a  female,  with  intent  then  and 
there,  her  the  said  .  •  •  willfully,  unlawfully  and  feloniously  to  ravish  and  carnally 
know,  by  force  and  against  her  will,  contrary,  etc 

This  form  is  substantially  approved.  Crossweliv.  People,  13  Mich.,  427 ;  People  v, 
ly)ick,29  Mich.,  275;   O'Afera  v.  Stale,  17  Ohio  St.,  615. 

Indictment — Age  of  female. 

The  indictment  need  not  allege  the  age  of  the  female  ex- 
cept where  the  assault  is  upon  a  child  under  ten  years;  in  that 
case  the  indictment  must  allege  said  child  to  be  under  ten 
reai-8.  O^JUera  v.  State^  17  Ohio  St.,  515;  State  v.  Neiotouy 
Iowa,  45. 
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An  indictment  for  an  assault  with  intent  to  ravish,  wbicU 
did  not  state  the  act  was  done  unlawfully  or  feloniously,  was 
held  bad  as  to  the  intent  to  ravish,  but  good  as  for  an  assault 
and  battery.  Greer  v.  State^  50  Indiana,  267;  1  Am.  Cr.  R., 
643. 

Unlawfully — Feloniously. 

To  allege  the  act  to  have  been  feloniously  done  includes  the 
term  "unlawfully."  Greer  v.  State^  50  Ind.,  267:  1  Am. 
Cr.  R,  643;  Weimoirflin  v.  State,  7  Blackf.,  186;  Sloar^  v. 
State,  42  Ind  ,  570. 

Age,  failure  to  state,  effect  of. 

Where  statutes  divide  the  crime  of  rape  upon  females  over 
and  under  a  certain  age,  evidence  of  a  rape  of  the  one  class 
will  not  sustain  a  conviction  for  a  rape  of  the  other  class. 
Greer  v.  State,  50  Ind.,  267;  1  Am.  Cr.  R,  643;  1  Whart. 
Crim.  Law,  Sec.  611;  1  Bish.  Cr.  Prac,  Sees.  485,  486;  Turly 
V.  State,  3  Humphrey,  323;  Hooker  v.  State,  4  Ohio,  348; 
State  V,  Nolle,  15  Me.,  476;  State  v,  Jackson,  30  Maine,  29; 
Dick  V.  State,  30  Miss.,  631.  So,  where  there  is  no  age  stated, 
the  court  will  not  instruct  that  she  was  over  a  certain  age,  and 
evidence  of  a  rape  on  a  female  under  the  age  of  twelve  years 
will  not  sustain  an  indictment  of  that  character.  Authorities 
last  cited. 

Evidence  of  female. 

The  evidence  of  the  female  on  whom  the  crime  was  com- 
mitted is  not  absolutely  necessary.  The  charge  may  be  proved 
by  other  witnesses.     People  v,  Shaw,  1  Park.  Cr.  R.  327. 

Sufficiency. 

Where  the  prosecutrix,  a  white  woman,  having  parted  from 
a  companion,  started  to  go  home  alone,  through  the  woods, 
she  heard  the  respondent,  a  negro,  call  out  to  her  to  "  stop," 
and  saw  him  running  after  her  about  seventy  yards  away. 
She  began  to  run  as  hard  as  she  could,  and  was  pursued  by 
the  defendant,  who  called  to  her  to  stop  three  times,  and  was 
catching  up  with  her.  lie  pursued  about  a  quarter  of  a  mile 
through  the  woods  when,  coming  near  a  dwelling  house,  he  ran 
off;  held  to  be  sufficient  to  constitute  an  assault,  or  an  assault 
with  an  intent  to  commit  a  rape.     State  v,  Davis  1  Ired.,  125; 
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State  V.  RawleSy  65  N.  C,  334;  State  v.  Vannoy^  lb.,  532; 
State  V.  Ifecly,  74  N.  C,  425;  1  Am.  Cr.  R,  636. 

Previous  assaults. 

In  an  indictment  for  an  assault  with  intent  to  commit  a  rape, 
evidence  of  previous  assaults  on  the  prosecutrix  are  admissi- 
ble to  show  the  intent  with  which  the  act  charged  was  com- 
mitted.    State  V.  Waltersy  45  Iowa,  389. 

Proof  of  other  felonies. 

Nothing  shall  be  given  in  evidence  which  does  not  directly 
tend  to  the  proof  or  disproof  of  the  matter  in  issue.  Proof 
of  some  other  felony,  committed  at  a  different  time,  and  upon 
or  against  another  person,  having  no  connection  with  the 
crime  charged,  is  not  admissible.     lb. 

Verdict,  fobm  of. 

Where  the  court  instructed  that  the  form  of  tlie  verdict  may 
be:  "We  the  jury  find  the  defendant  guilty";  or,  "  We  the 
jury  find  the  defendant  not  guilty,"  it  was  held  to  be  incor- 
rect. Where  there  are  several  grades  to  tjie  offense,  the  jury 
must  find  if  ''guilty,"  of  what  degree;  for  instance,  under  a 
charge  of  an  assault  with  an  intent  to  commit  a  rape,  it  may 
be  either  as  charged  or  a  simple  assault,  and  in  either  case  it 
is  necessary  to  know  which  the  defendant  is  convicted  of. 
State  V,  Walters^  supra;  Sec.  4429, Code  1873.  So  the  prisoner 
may  be  convicted  of  an  assault  with  intent  to  commit  a  rape, 
upon  proof  that  a  rape  was  actually  committed.     43  Vt.,  324. 

ASSISTING  PRISONERS  TO  ESCAPE. 

Section  3956.  If  any  person  by  any  means  whatever  aid 
or  assist  any  prisoner,  lawfully  detained  in  the  penitentiary  or 
in  any  jail  or  place  of  confinement  tor  any  felony,  in  an  attempt 
to  escape,  whether  such  escape  be  effected  or  not,  or  forcibly 
rescue  any  person  held  in  legal  custody,  upon  any  criminal 
charge,  he  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  ten  years,  or  by  fine  not  exceeding  five 
hundred  dollars,  and  imprisonment  in  the  county  jail  not 
exceeding  one  year. 

Section  3957.  Every  person  who  by  any  means  whatever 
aids  or  assists  any  prisoner  lawfully  committed  to  any  jail  or 
place  of  confinement,  charged  with  or  convicted  of  any  criminal 
ofiense  other  than  a  felony,  in  an  attempt  to  escape,  whether 
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such  escape  be  effected  or  not;  or  who  conveys  into  such  jail 
or  place  of  confinement  any  disguise,  instrument,  arms  or 
other  things  proper  or  useful  to  facilitate  the  escape  of  any 
prisoner  so  committed,  whether  such  escape  be  effected  or 
attempted  or  not,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  by  fine  not  exceedii^g 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment, 
at  the  discretion  of  the  court. 

Section  3958.  l^^very  person  who  aids  or  assists  any  pris- 
oner in  escaping  or  atteinpting  to  escape  from  the  custody  of 
any  sheriflT,  deputy  sherifl^  marshal,  constable  or  other  officer 
or  person  who  has  the  lawful  charge  of  such  prisoner  upon 
any  criminal  charge,  shall  be  punished  by  fine  not  exceeding 
one  thousand  dollars  and  imprisonment  in  the  j^enitentiary 
not  exceeding  five  years.  [Limitation,  by  section  4167,  three 
years.] 

Fomi  of  Indiotment  under  Seo.  8957. 

District  Co-urt  of  t/ie  County  of  Zinn. 

The  State  of  iowa,  ) 
vs.  V 

The  grand  jury  of  the  county  of  Linn  in  the  name  and  by  authority  of  the  State, 
of  Iowa,  accuse  ...  of  the  crime  of  aiding  a  prisoner  to  escape,  committed  as 
follows:  The  said  ...  on  the  .  .  .  day  of  .  .  .  ,  187  .  ,  J  D.  while  one  A  M  was 
lawfully  detained  in  the  jail  of  Linn  county,  Iowa,  by  one  L  D,  jailor  of  said  county, 
by  virtue  of  a  certain  warrant  of  commitment,  issued  by  one  C  F,  a  justice  of  the 
peace  of  said  county,  on  a  charge  of  an  assault  with  intent  to  kill,  did  feloniously, 
unlawfully  and  maliciously  convey,  deliver,  and  give  to  the  said  A  M  a  certain  steel 
file,  with  the  intent  then  and  there  that  the  said  A  M  should  escape  from  said  jail, 
the  said  file  being  an  instrument  calculated  to  facilitate  the  escape  of  said  A  M 
from  the  jail  aforesaid,  contrary,  etc. 

Fomi  of  Indiotment  under  8eo.  8958. 

District  Court  of  the  County  of  Linn. 

■} 


The  State  of  Iowa 
vs. 


The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  assisting  a  prisoner  to  escape,  committed 
as  follows:  The  said  .  .  .  on  the  .  .  .  day  of .  .  .  187  .  ,  one  L  T  being  in  the 
custody  of  P  E.  a  constable  for  said  township,  by  virtue  of  a  certain  warrant  issued 
by  W  C.  a  justice  of  the  peace  for  said  county,  on  a  criminal  charge,  to-wit.,  an 
assault  and  battery,  and  while  the  said  P  £  was  duly  executing  said  warrant,  by 
taking  the  said  L  T  before  W  C,  justice  as  aforesaid,  the  said  defendant  X  Y  did 
willfully,  unlawfully,  feloniously  and  by  force,  rescue  and  take  from  the  custody 
of  said  P  £  the  said  L  T,  contrary,  etCi 

To  assist  a  prisoner  in  escaping,  when  held  for  having 
threatened  to  commit  a  crime,  is  as  much  a  violation  of  law 
as  though  he  stood  charged  with  its  actual  commission.  State 
V.  Bates,  23  Iowa,  90. 

Guilt  or  innocence  of  pbisoneb  immaterial. 
The  defendant  cannot  avoid  criminal  liability  by  proving 
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that  Bucb  prisoner  is  not,  in  fact,  gniltj.    State  v.  Bates,  23 
Iowa,  96. 

The  breaking  or  attempting  to  break  jail,  by  reason  of  which 
another  prisoner  escapes,  makes  the  first  prisoner  liable  in 
assisting  a  prisoner  to  escape.  People  v.  Hose,  12  Johnson, 
338. 

Escape  from  pabty  haying  no  AUTHORmr  to  hold  defendant. 

In  a  case  where  a  defendant  is  out  on  bail  and  his  sureties 
desire  to  surrender  him  to  an  officer  without  furnishing  such 
officer  a  certified  copy  of  the  recognizance,  as  by  statute 
required,  and  the  defendant  escapes  from  an  officer,  it  is  held 
that  the  officer  could  not  legally  hold  the  prisoner  without 
such  certified  recognizance,  and  a  person  who  assisted  the 
prisoner  in  escaping  from  the  officer  was  not  guilty  of  assist- 
ing a  prisoner  to  escape,  under  such  state  of  facts.  State  v. 
Beebe,  13  Kansas,  589;  19  Am.  R,  93. 

ATTOKNEY'S  FEES    ALLOWED    IN    DEFENDING 

CRIMINALS. 

Section  3829.  An  attorney  appointed  by  a  court  to  defend 
a  person  indicted  for  any  offense,  is  entitled  to  receive  from 
tlie  county  treasury  the  following  fees: 

For  a  case  of  murder,  such  fee  as  the  court  may  fix; 

For  felony,  such  fee  as  the  court  may  fix; 

For  misdemeanor,  five  dollars; 

Any  attorney  selected  by  a  peace  officer  for  appearing  and 
prosecuting  before  a  justice  of  the  peace  a  prosecution  for  sell- 
mg  intoxicating  liquors,  five  dollars. 

Section  3830.  An  attorney  cannot  in  such  case  be  com- 
pelled to  follow  a  case  to  another  county  or  into  the  Supreme 
Court,  and  if  he  does  so,  may  recover  an  enlarged  compensa- 
tion, to  be  graduated  on  a  scale  corresponding  to  the  prices 
above  allowed. 

Section  3831.  Only  one  attorney  in  any  case  shall  receive 
the  compensation  above  contemplated,  nor  is  he  entitled  to 
this  compensation  until  he  files  his  affidavit  that  he  has  not, 
directly  or  indirectly,  received  any  compensation  for  such 
services  from  any  source. 

Laws  op  1878,  CnAPTEB  91. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
state  of  Iowa,  that  section  3829,  title  23  of  the  Code,  be  and 
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the  same  is  hereby  amended  by  striking  out  of  said  section  the 
words  "such  fee  as  the  court  may  fix"  where  the  same  occur 
after  the  word  "  murder  "  and  after  the  word  "  felony,"  and  by 
inserting  after  the  words  "murder"  the  words  "twenty-five 
dollars,"  and  by  inserting  after  the  words  "felony"  the  words 
ten  (10)  dollars. 

Section  2.  This  act,  being  deemed  of  importance,  to  take 
effect  after  its  publication  in  the  State  Register  and  State 
Leader. 

Approved  March  23,  1878. 

BIGAMY. 

Section  4009.  If  any  person  who  has  a  former  husband  or 
wife  living,  marry  another  person,  or  continue  to  cohabit  with 
such  second  husband  or  wife  in  this  state,  he  or  she,  except  in 
the  cases  authorized  in  the  following  section,  is  guilty  of  big- 
amy, and  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  more  than  five  years,  or  by  fine  not  exceeding  five 
hundred  dollars  and  imprisonment  in  the  county  jail  not  more 
than  one  year. 

Section  4010.  The  provisions  of  the  preceding  section  do 
not  extend  to  any  person  whose  husband  or  wife  has  contin- 
ually remained  beyond  seas,  or  who  has  voluntarily  withdrawn 
from  the  other  and  has  remained  absent  for  the  spac^  of  three 
years  together,  the  party  marrying  again  not  knowing  the  other 
to  be  living  within  that  time;  nor  to  any  person  who  has  good 
reason  to  believe  such  husband  or  wife  to  be  dead;  nor  to  any 
person  who  has  been  legally  divorced  from  the  bonds  of  mat- 
rimony. 

Section  4011.  Every  unmarried  person  who  knowingly 
marries  the  husband  or  wife  of  another,  when  such  husbana  or 
wife  is  guilty  of  bigamy  thereby,  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  exceeding  three  years,  or  by 
fine  not  more  than  three  hundred  dollars  and  imprisonment  in 
the  county  jail  not  exceeding  one  year. 

Section  4163.  When  the  offense  of  bigamy  is  committed 
in  one  county  and  the  defendant  is  appreliended  in  another, 
the  jurisdiction  is  in  either  county.  [Limitation,  by  section 
4167,  three  years.] 

Form  of  Indiotment  Under  Section  4010. 

District  Court  of  the  County  of  Linn. 

The  State  of  Iowa  l 
vs.  > 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  authority  of  the  State 

of  Iowa,  accuse  .   .   .  of  the  crime  of  bigamy,  committed  as  follows:      .    .   .  did.  oo 

.   .  .  at .   .   •  willfully  and  unlawfully  marry  one  J  S,  she  at  the  time  being  a  mar- 
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ried  woman,  and  having  a  former  husband  living,  to-wit:  L  S,  and  the  said  defend- 
ant. M  J,  being  at  the  time  a  married  man,  and  having  a  former  wife  living,  to-wit : 
C  J,  coDtrary.  etc.  (or,  under  section  4011.  where  one  is  unmarried,  use  the  foUow- 
iog:  ...  did.  on  .  .  at .  .  .  willfully  and  unlawfully  marry  one  J  S.  she  being 
at  the  time  a  married  woman,  having  a  former  husband  living,  to-wit:  L  S,  which 
was  then  and  there  well  known  to  this  defendant,  who  was  then  and  there  an  unmar- 
ried man),  contrary,  etc. 

Indictment. 

Tlie  indictment  need  not  allege  any  exceptions  named  in 
statutes,  as  contained  in  the  foregoing  sections:  Romp  v. 
State,  3  G.  Greene,  276;  State  v.  Williams j  20  Iowa,  100; 
Metzker  v.  People^  14  111.,  101;  Him  v.  State,  1  Ob.  St.,  15; 
Stanglein  v.  Statej  17  Oh.  St.,  461;  1  Wharton's  Cr.  Law,  Sec 
278. 

The  indictment  should  allege  that  the  first  marriage  was  law- 
ful, and  at  the  time  of  the  second  marriage  the  defendant  knew 
that  hte  first  wife  was  alive.    ITing  v.  State,  40  Ga.,  244. 

In  Alabama,  it  is  necessary  to  allege  and  prove  that  the  de- 
fendant married  his  second  wife,  or  cohabited  with  her,  in  the 
county  where  the  indictment  was  found.  Williams  v.  State,  44 
Ala.,  24. 

Marriaoe,  pboof  of. 

The  evidence  of  a  marriage  by  a  religious  ceremony  would 
not  raise  the  presumption  that  the  civil  ceremony  had  been 
perfonned,  as  required  by  a  foreign  law. 

Foreign  laws,  evidence  of. 

A  transcript  of  a  marriage  record  is  not,  prima  fade,  evi- 
dence of  a  marriage,  without  showing  that  such  foreign  law 
required  the  recording  of  such  proceeding.  1  Greenleaf 's  Ev., 
Sees.  4  and  479;  4  Wheat.  Rep.,  298;  Stanglein  v.  Stute,  17 
Oh.  St.,  463. 

C!oiiABrrATioN— Evidenob. 

It  is  not  absolutely  necessary  to  prove  a  marriage.  Cohabi- 
tation is  sufficient.  State  v.  Williams,  20  Iowa,  100;  Car- 
mlchael  v.  State,  12  Oh.  St.,  554.  But  see  contra,  7  Am.  Law 
Register,  IT.  S.,  737.  The  admissions  of  the  defendant  as  to 
the  maiTiage  are  sufficient.  State  v.  Sanders,  30  Iowa,  584; 
Wolverton  v.  StaUy  16  Oh.,  173;  Stanglein  v.  State,  17  Oh. 
St,  460. 
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Pabticulabs  op  ceremony. 

The  prosecution  is  not  bound  to  show  the  language  used  by 
the  married  parties  or  the  oflScer.  Fleming  v.  People^  27  N. 
T.,  329;  Peoj>le  v.  Colder,  30  Mich.,  90. 

Void  mabriage  no  defense. 

It  is  no  defense  that  the  second  marriage  was  void.  It  is 
the  appearing  to  contract  a  second  marriage,  and  the  going 
through  the  ceremony,  which  constitutes  the  crime  of  bigamy; 
otherwise  it  could  never  exist,  in  ordinary  cases,  as  a  previous 
marriage  always  renders  null  and  void  a  marriage  that  is  cele- 
brated afterwards,  by  either  of  the  parties,  during  the  lifetime 
of  the  other.  Begina  v.  Brown,  1  C.  &  K.,  144.  Though  the 
second  marriage  was  prohibited,  such  as  the  marriage  of  a 
negro  to  a  white  person,  it  is  no  defense.  People  v.  Brown, 
34  Mich.,  339;  Bex  v.  Penaon,  5  0.  &  P.,  412.  The  same 
rule  is  recognized  in  Hayes  v.  People,  25  N.  Y.,  390;  1  Am. 
Cr.  R,  72;  22  Am.  R,  531. 

Void  in  one  state  and  valid  in  another. 

The  Massachusetts  statutes  provide  that  where  a  party  is 
divorced,  on  the  ground  of  adultery,  the  guilty  party,  though 
divorced,  cannot  again  marry,  except  with  the  permission  of  a 
court;  and,  under  tliis  statute,  it  was  held  that  where  such 
guilty  party  again  married,  without  permission  of  the  court,  in 
the  State  of  New  Hampshire,  and  again  returned  to  Massachu- 
setts, and  so  resided  and  cohabited  there  with  such  second 
wife,  he  could  not  be  convicted  of  bigamy,  having  been  legally 
married  in  such  other  state,  the  Massachusetts  statute  not  pro- 
viding that  such  marriage  in  the  other  state  should  not  be 
recognized  or  held  invalid  in  the  latter  state.  Cormnoivwealth 
V.  Lane,  113  Mass.,  458;  18  Am.  Hep.,  509,  citing  in  support 
Cormnonwealth  v.  Putnam,  1  Pick.,  136-139;  WigMmaii  v. 
Wightman,  4  Johns.  Ch.,  333,  349,  351;  2  Kent's  Com.,  83; 
Sutton  V.  Warren,  10  Mete,  451;  Stevenson  v.  Gray,  17  B. 
Mon.,  193;  Bowers  v.  Bowers,  10  Rich.,  551;  Greenswood  v. 
Curtis,  6  Mass.,  358,  378,  379;  Commonwealth  v.  Medwaydk 
Needliam,  16  Mass.,  157;  West  Cambridge  v.  Lexin>gton,  1 
Pick.,  506;  Putnam  v.  Putnam,  8  Pick.,  433;  Dicksan  v. 
Dickson,  1  Yerger,  110;  Ponsford  v.  Johnson,  2  Blatchford 
0.  C,  51. 
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For  marriages  in  accordance  with  laws  of  other  states,  see 
Evidence;  Statute  Law. 

Vabiance — Pboof. 

Where  the  charge  was  that  tlie  first  marriage  was  in  B,  and 
the  evidence  disclosed  the  fact  that  it  was  in  N,  this  was  not 
such  a  variance  as  to  prove  fatal.  People  v.  Calder^  30  Mich.^ 
90. 

DiSCBEPANCY. 

A  discrepancy  between  the  allegation  and  the  proof,  as  to 
the  .middle  name,  is  not  material.  State  v.  Thompson^  19  Iowa, 
299;  State  v.  Williams^  20  Iowa,  100. 

DrvoECE — Defense. 

Fraud  in  the  proceedings  to  obtain  the  divorce  cannot  be 
shown  in  this  proceeding.  Such  showing  must  be  made  to  the 
court  rendering  a  decree,  otherwise  it  is  a  good  defense  in  a 
bigamy  prosecution.  Peojple  v.  Dawle^  25  Mich,  247,  or  12 
Am.  Hep.,  260. 

Confession  of  fbisoneb. 

It  is  held  in  New  York,  that  the  mere  confession  of  the 
prisoner  is  not  sufficient  evidence  of  the  first  marriage.  Peo* 
fie-  V,  Ifumphrej/j  7  Johns.,  314;  Gahagan  v.  People^  1  Park. 
Cr.  Hep.,  378. 

Absence  of  husband. 

Though  the  husband  has  been  absent  for  more  than  five  years, 
if  the  wife  marries,  knowing  her  husband  to  be  still  alive,  it  is 
bigamy.     Vallean  v.  Vallean^  6  Paige,  207. 

Declabation  of  defendant. 

The  declarations  of  the  defendant  that  a  certain  woman  was 
his  wife,  and  of  the  fact  that  he  liad  lived  with,  recognized,  in- 
troduced and  represented  her  as  his  wife,  is  sufficient  evidence 
of  a  marriage  to  submit  to  a  jury.  Commonwealth  v.  Jack- 
son, 11  Bush,  Ky.,  679;  1  Am.  Cr.  R,  74. 

BRIBERY  OF  OFFICERS  OR  JURORS. 

Section  3939.  If  any  person  give,  ofler,  or  promise  to  any 
executive  or  judicial  officer  or  member  of  the  general  assem- 
by  alter  his  election  or  appointment,  and  either  before  or  after 
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lie  lias  been  qualified  or  has  takea  his  seat,  any  valuable  con- 
sideration, gratuity,  service,  or  benefit  whatever,  with  intent 
to  influence  his  act,  vote,  opinion,  or  judgment  in  any  mat- 
ter, Question,  cause,  or  proceeding  which  may  be  pending  or 
whicli  may  legally  come  or  be  brouglit  before  him  in  his  offi- 
cial c^ipacity,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  more  than  five  years,  or  by  fine  not  more 
than  one  thousand  dollars  and  imprisonment  in  the  county 
jail  not  more  than  one  year. 

Sec.  3944.  If  any  person  give,  ofler,  or  promise  any  valu- 
uabie  consideration  or  gratuity  whatever,  to  any  one  sura- 
moyed,  appointed,  or  sworn  as  a  juror;  or  appointed  or  chosen 
arbitrator,  or  umpire,  or  referee;  or  to  any  master  in  chancery; 
or  appraiser  of  real  or  personal  estate;  or  auditor,  with  intent 
to  influence  the  opinion  or  decision  of  any  such  person  in  any 
matter,  inquest,  or  cause  which  may  be  pending  or  can  legally 
come  before  him,  or  which  he  may  be  called  on  to  decide  in 
either  of  said  capacities,  he  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  more  than  five  years,  or  by  fine 
not  exceeding  one  thousand  dollars  and  imprisonment  in  the 
county  jail  not  more  than  one  year.  [Limitations,  by  section 
4167,  three  years.] 

Fomi  of  Indiotment. 


State  of  Iowa. 
vs. 


District  CouH  of  the  County  of  Linn. 

} 


The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  authority  of  the  State 

of  Iowa,  accuse of   the  crime  of  bribery  of  an  officer,  committed  as 

follows:  The  said  ...  on  the  .  .  .  day  of  .  .  .  187  .  ,  at  the  city  of  Marion, 
Linn  county.  Iowa,  did.  willfully  and  unlawfully  give  to  C  D,  the  sum  of  tea 
dollars,  said  C  D  being  then  and  there  a  judge  duly  elected  and  qu  ilified,  of  the  Dis- 
trict Court  of  the  Eigth  Judicial  District  of  Iowa,  as  a  bribe  and  reward  to  obtaia 
and  procure  a  judgment  and  decree  from  the  said  C  D  as  such  judge,  in  a  certaia 
suit  then  and  there  pending  before  him  in  his  said  court  in  his  said  county  and  State. 
at  the  October  term  thereof,  1876,  wherein  A  B  was  plaintiff  and  L  M  was  defend- 
ant, said  sum  being  then  and  there  paid  to  said  C  D  with  intent  to  influence  his 
acts  and  opinion  in  said  cause,  and  said  C  D  being  a  judicial  officer  at  the  time, 
contrary  to  a«d  in  violation  of  law.  (Or,  did  unlawfully  and  feloniously,  with  intent  to 
bribe  and  influence  one  G  B  in  his  decision  and  verdict  in  a  certain  ciuse  then  pend- 
ing and  on  trial  in  the  Circuit  Court  of  Linn  county.  Iowa,  at  the  June  term,  1876, 
wherein  A  B  was  plaintiff  and  C  D  was  defendant,  and  the  said  G  B  being  then  and 
there  a  juror  duly  sworn  and  impaneled  to  try  said  cause,  said  defendant  th'  n  and 
there  did  offer  to  pay  said  G  B.  as  such  juror,  the  sum  of  Ave  dollars,  with  intent 
unlawfully  and  feloniously  to  bribe  said  .  •  •  and  thereby  intending  to  influence  and 
cause  said  .  .  in  consideration  of  said  sum  paid,  to  render  and  use  his  influence, 
and  procure  a  verdict  to  be  rendered  in  favor  of  Siid  defendant,  in  said  cause,  then 
pendmg  in  said  Circuit  Court,  as  aforesaid,  contrary  to  and  in  violation  of  law.) 

Elements. 

A  proposal  by  an  officer  to  receive  a  bribe,  though  not  bri- 
bery, is  ail  indictable  offense  at  common  law.  Rgx  v.  Vaughn^ 
4  Burr,  249i;  Walsh  v.  The  People  of  Illinois^  12  Am.  Law 
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Register,  K.  S.,  617.  The  offer  is  a  crime  thongli  the  bribe 
be  not  taken.  State  v,  Ellis^  4  Vroom,  102.  In  Alabama  it 
must  appear  that  the  cause  or  proceeding  was  pending  before 
the  oflBcer  at  the  time.     Barefield  v.  State^  14  Ala.,  603. 

Jurisdiction — ^Venue. 

Writing  and  mailing  a  letter  offering  a  bribe  in  one  State, 
directed  to  a  person  in  another  State,  is  an  offense  completed 
in  the  state  where  the  post-office  is  situated.  United  States  v. 
Worral,  2  Dallas,  384. 

Indictment. 

It  is  not  necessary  to  allege  in  an  indictment  that  the  de- 
fendant offered  any  specific  snm  of  money,  or  other  thing  to 
an  officer.     Commonwealth  v.  Chapman.  1  Va.  Cas.,  138. 

BRINGING  PAUPERS  INTO  THIS  STATE. 

Section  4045.  If  any  person  knowingly  bring  within  this 
State  any  paaper  or  poor  person,  with  the  intent  of  m  iking 
him  a  charge  on  any  of  the  townships  or  counties  therein,  he 
shall  be  punished  by  fine  not  exceeding  five  hundred  dollars 
and  stand  charged  with  his  support.  [Limitation,  by  section 
41G7,  three  years,] 

BURGLARY. 

Section  3891.  If  any  person  break  and  enter  any  d  welh'ng- 
honse  in  the  night  time,  with  intent  to  commit  any  public 
offense,  or  after  liaving  entered  with  such  intent,  break  any 
snch  dwelling-house  in  the  night  time,  he  shall  be  deemed 
guilty  of  burglary,  and  shall  be  punished  according  to  the 
aggravation  of  the  offense,  as  is  provided  in  the  next  two  sec- 
tions. 

Sec.  3892.  If  such  offender,  at  the  time  of  committing  the 
burglary,  is  armed  with  a  dangerous  weapon,  or  so  armed 
himself  after  having  entered  such  dwelling-house,  or  actually 
assault  any  person  being  lawfully  therein,  or  has  any  confed- 
erate present  aiding  and  abetting  in  such  burglarly,  he  shall 
be  punished  by  imprisonment  in  the  penitentiary  for  life,  or 
any  term  of  j-ears. 

Sec.  3893.  If  such  offender  commit  such  burglary  other- 
wise than  is  mentioned  in  the  preceding  section,  he  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  exceeding 
twenty  years. 
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Sec.  3894.  If  any  person,  with  intent  to  commit  any  pub- 
lic offense,  in  the  day  time  break  and  enter,  or  in  the  night 
time  enter  witliont  breakino^,  any  dwelling-house,  or  at  any 
time  break  and  enter  any  office,  shop,  store,  warehouse,  rail- 
road car,  boat  or  vessel,  or  any  buildings  in  whicli  any  goods, 
merchandise,  or  valuable  things  are  kept  for  use,  sale  or  de- 
posit, he  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  more  than  ten  years,  or  by  fine  not  exceedmff  one 
hundred  dollars  and  imprisonment  in  the  county  jail  not 
more  than  one  year. 

Laws  of  1874,  Section  1. 

That  if  any  person  be  found,  having  in  his  possession  at  any 
time  any  burglar  tools  or  implements,  with  intent  to  commit 
the  crime  of  burglary,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a 
fine  not  exceeding  thirty  days,  and  it  shall  be  the  duty  of  the 
court  before  whom  such  conviction  is  had  to  retain  possession 
of  snch  burglar  tools  or  implements,  to  be  used  in  evidence 
in  any  court  in  which  said  person  is  tried. 

Limitation. 

The  first  four  sections  are  governed  by  section  4167,  three 
years;  and  the  last  section  under  the  laws  of  1874,  is  gov- 
erned by  section  4168,  one  year. 

Burglary,  under  the  common  law,  can  only  be  committed  in 
the  night  time,  and  must  be  in  a  dwelling-house.  (Bouvier's 
Law  Dictionary,  Vol.  1,  p.  196;  Bishop's  Crim.  Law,  Vol.  1, 
p.  169;  lb..  Vol.,  2,  p.  60;  1  Euss.  on  Crimes,  p.  785.)  This 
common  law  rule,  however,  has  been  modified  to  some  extent 
by  different  statutes  of  different  states.  Under  the  Iowa  Code, 
sections  3891,  3893  and  3894,  above  cited,  the  violation  of 
either  section  would  be  burglary,  though  the  act  of  breaking 
and  entering  is  done  in  the  day  time,  and  does  not  necessarily 
have  to  be  in  a  dwelling-house.  By  the  New  York  statutes 
it  is  distinguished  by  J^urglary  in  the  first,  second  and  third 
degrees.  Similar  statutes  are  passed  in  other  states,  and  no 
other  or  different  name  is  known  for  the  violation  of  sections 
3893  and  3894  except  that  of  burglary,  although  the  word 
burglary  is  not  mentioned  in  section  3894.  So,  the  revised 
Code  of  Alabama,  section  3695,  contains  the  precise  language 
of  sections  3894  of  the  Iowa  Code,  and  makes  the  violation 
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thereof  burglary,  and  this  is  declared  by  the  Supreme  Court 
of  that  state  to  be  a  modification  of  the  common  law  rule,  and 
a  conviction  thereunder  was  sustained.  Anderson  v.  State, 
48  Alabama,  665;  State  v.  Hayden^  45  Iowa,  11. 

Fomi  of  Indiotment. 

District  Court  of  the  County  of  Linn. 

The  State  of  Iowa  "] 

vs.  >  Buiiglaiy. 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  burglary,  committed  as  follows:  The  said 
.  .  .  did,  on  or  about  the  .  .  .  day  of.  .  .  ,  187  .  .  ,  at  about  the  hour  of  two 
o'clock  in  the  night  of  the  same  day,  with  force  and  arms,  unlawfully,  feloniously, 
Bod  burglariously  break  and  enter  a  certain  store  of  .  .  .  ,  in  which  goods,  wares, 
and  merchandise  were  kept  for  sale,  use,  and  deposit,  by  the  said  .  .  .  ,  with  a 
felonious  intent  by  the  said  ....  then  and  there  feloniously  to  take,  steal,  and 
carry  away  the  property  of  the  said  .  .  .  ,  then  and  there  to  commit  a  public  of- 
fense, to-wit:  larceny,  contrary  to  and  in  violation  of  law. 

This  form  is  approved.    Statt  v.  ffayden,  45  Iowa,  11;  People  v.  7%omps^H,  8 
Park.  Cr.  R.,  20B;'Andersam  v.  State,  48  Alabama,  665:  2  Green's  Cr.  R.,  620. 

Or,  under  the  laws  of  1874,  for  having  in  possession  bur- 
glars'  tools: 

...  for  that  the  defendant,  on  the  .  •  .  day  of.  •  •  .  187  .  .  ,  at  the  city  of 
Marion,  township  of  Marion,  said  county  and  State,  was  found  having  in  his  posses- 
sion unlawfully,  burglars'  tools,  to-wit:  one  file,  one  saw,  and  two  hammers,  with 
iotent  to  commit  the  crime  of  burglary,  contrary  to  and  in  violation  of  law. 

The  Violation  of  the  last  section  named,  and  to  which  this 
last  form  applies,  is  within  the  jurisdiction  of  a  justice,  and 
not  indictable. 

An  indictment  under  the  statutes  and  decisions  of  New 
York,  may  be  in  the  following  form : 

.  .  .  with  force  and  arms,  about  the  hour  of  twelve  o'clock  in  the  night  of  the  same 
day,  at,  etc.,  the  house  of  .  .  .  there  situated,  feloniously,  break  and  enter  with 
intent,  the  goods  and  chattels  and  property  of  the  said  .  .  .  ,  in  the  said  house  then 
and  there  feloniously  to  steal,  take  and  carry  away,  to  the  great  damage,  etc. 

People  V,  Thompson,  3  Park.  Cr.  R.,  208. 

Ikdicticsnt — ^Venub, 

The  indictment  should  always  set  out  where  the  offense  was 
committed,  at  least  the  county.    State  v,  Jietdj  20  Iowa,  413. 

^AlCE  OF  OWNER. 

The  name  of  the  owner  of  a  building  should  always  be 
given.  State  v.  Morrissey;  22  Iowa,  158;  Willis  v.  People^ 
1  Scam.  (111.)*  399;  Com.  v.  Williams^  2  Gush.,  582;  Spencer 
v.8uae,  13  Ohio,  401;  Dulcher  v.  State,  18  lb.,  308.    And, 
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if  occupied  by  tenants,  to  allege  the  owner's  name  is  sufficient* 
People  V.  Bush^  3  Park.  Cr.  K.,  552.  So,  to  allege  as  the 
property  of  the  estate  of  "  A  "  is  good.  Anderson  v.  State^ 
48  Alabama,  665;  2  Green's  Cr.  R,  620. 

Occupancy  of  building. 

When  the  breaking  is  from  the  outside,  it  is  not  necessary 
to  allege  that  some  one  accnpied  the  building  at  the  time. 
Whart.  Cr.  Laws,  1531, 1572, 1573.  Com,  v.  Brown^  3  Eawle, 
207;  Hex  v.  Murray^  2  East,  P.  C,  496;  State  v.  Heid,  20 
Iowa,  413. 

KlGHT-TIME. 

Where  the  indictment  does  not  charge  the  breaking  to  have 
been  done  in  the  night-time,  it  comes  within  the  provisions  of 
section  3894,  Iowa  Code.     Butler  v.  People,  4  Denio,  68. 

Burglary — Larceny — Duplicijy. 

Under  the  Iowa  Code  the  indictment  should  charge  but  one 
offense.  In  State  v,  JJayden,  the  indictment  contained  but  one 
count,  and  in  it  charged  burglary,  and  also  in  the  same  count 
charged  that  the  defendant  ^'did  then  and  there,  take,  steal, 
and  carry  aw^ay  the  goods,"  etc.  The  court  held  the  indict- 
ment good,  and  that  part  which  charged  the  actual  taking  as 
surplusage.  State  v.  Hay  den,  45  Iowa,  11.  In  a  still  later 
case  {State  v.  liiddle  and  Johnson,  decided  at  the  October 
Term,  1877,  at  Davenport),  the  indictment  was  similar  to  that 
of  State  V,  Hayden.  In  this  latter  case  the  court  instructed, 
that  the  indictment  included  three  crimes  of  different  degrees 
of  enormity;  first,  the  crime  of  larceny  in  a  store  in  the  night- 
time, the  highest;  second,  the  crime  of  breaking  and  entering 
a  store  in  which  goods,  merchandize,  and  valuable  things  were 
kept  for  use,  sale,  and  deposit,  with  intent  to  commit  larceny, 
the  next  lower  offense;  third,  the  crime  of  simple  larceny. 
Tlie  jury  were  further  instructed  that  under  the  indictment  a 
verdict  might  be  found,  for  any  one  of  all  the  three  crimes 
above  named,  if  the  evidence  should  bo  found  sufficient  to 
warrant  such  verdict.  These  instructions  the  court  held  to  be 
erroneous,  holding  that  the  defendants  conld  not  be  tried  on 
the  several  charges  and  offenses,  and  reversed  the  action  of 
the  District  Court.     On  the  filing  of  this  opinion  the  Attorney 
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General  of  the  State  filed  his  petition  for  a  rehearing.  The 
opinion  on  this  petition  was  filed  April  20th,  1878,  at 
Dnbuqne.  The  conrt  adhered  to  its  former  opinion.  Cause 
reversed.    Also,  State  v.  Hhodes^  September  Term,  1877. 

The  Snprerae  Court  of  Alabama  held,  that  under  Sec.  3695, 
Eevised  Code  of  that  State,  which  is  the  same  as  Sec.  3894  of 
the  Iowa  Code,  that  burglary  is  defined  diflerently  from  the 
common  law,  and  under  that  section  a  count  for  burglary  does 
not  include,  or  authorize  a  conviction  for  larceny.  Fisher  v. 
StaU,  46  Ala.,  720;  Bell  v.  State,  48  lb.,  684;  and  in  a  later 
case  the  court  add,  "Under  our  Code  burglary  and  grand  lar- 
ceny are  distinct  felonies  of  the  same  grade,  subject  to  the 
same  punishment,  and  may  be  joined  in  the  same  indictment, 
but  are  not  subject  to  the  doctrine  of  merger."  Johnson  v. 
State,  29  Ala.,  62;  Hamilton  v.  State,  36  Ind.,  286;  Wilson 
V.  State,  37  Ala.,  134;  17  Am.  R,  on  page  48. 

DuPLiorrr — Sepabate  counts. 

In  case  of  Com,  v.  Burchell,  69  Penn.  St.,  483,  8  Am.  B., 
283,  the  conrt  held  that  separate  crimes,  such  as  burglary  in 
one  count  and  larceny  in  another  count,  the  breaking,  enter- 
ing and  stealing  being  done  at  the  same  time,  is  part  of  the 
same  transaction,  and  is  bad  for  duplicity.  This  precise  point 
has  recently  been  decided  in  the  case  of  State  v.  McFarlan,  in 
wliich  the  breaking  and  stealing  was  done  at  the  same  time  and 
place  and  the  indictment  charging  in  two  counts,  first  burg- 
lary, and  second  larceny.  The  opinion  was  filed  at  the  June 
Term,  1878,  in  which  the  court  say: 

"The  Code,  section  4300,  is  as  follows:  "The  indictment 
shall  charge  but  one  offense;  provided,  that  in  case  of  com- 
pound offenses,  where  in  the  same  transaction  more  than  one 
offense  has  been  committed,  the  indictment  may  charge  the 
several  offenses,  and  the  defendant  may  be  convicted  of  any 
offense  included  therein."  Burglary  is  an  offense,  and  lar- 
ceny is  an  offense.  Unless  the  burglary  is  a  compound  offense, 
iocluding  within  it  the  crime  of  larceny,  so  that  both  when 
committed  at  the  same  time  may  be  charged  in  the  indictment, 
it  is  clear  that  the  indictment  in  question  violates  the  provis- 
ions of  this  section,  and  is  bad  for  duplicity.     In  State  v, 
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Hayden^  45  Iowa,  11,  in  which  the  indictment  charged  the 
defendant  with  breaking  and  entering  with  intent  feloniously 
to  steal,  and  with  stealing,  it  was  held  that  the  indictment 
did  not  charge  two  offenses,  but  that  the  allegation  that  the 
intent  to  steal  was  consummated,  might  be  regarded  as  no  more 
than  an  allegation  of  the  evidence,  by  which  the  intent  to  steal 
was  to  be  established,  and  might  be  rejected  as  surplusage. 
In  the  subsequent  case  of  The  State  v.  Ridly  cfe  Johnson^ 
October  Term,  1877,  the  defendants,  under  a  like  indict- 
ment, were  convicted  of  larceny,  and  it  was  held  that  the  con- 
viction  could  not  be  sustained,  for  the  reason  that  burglary 
does  not,  as  a  compound  offense,  include  the  crime  of  larceny, 
and  that  burglary  was  tlie  only  offense  properly  charged  in 
the  indictment.  The  decision  in  this  case  was  adhered  to 
upon  petition  for  rehearing,  April  Term,  1878,  and  was  fol- 
lowed in  State  v.  Rhodes^  at  the  same  term.  These  last  cases 
are  decisive  of  the  present  one,  for  if  burglary  does  not,  as  a 
compound  offense,  include  the  crime  of  larceny,  burglary  and 
larceny  cannot,  under  our  statute  be  charged  in  different 
counts  of  an  indictment.  The  indictment  is  bad  for  duplicity. 
Reversed^'* 

Must  charge  a  crime  known  to  the  laws. 

An  indictment  for  burglary,  breaking  and  entering  with 
intent  to  commit  a  crime,  must  charge  acts  which  constitute 
crime.  Held^  that  where  the  charge  was  the  breaking  with 
intent  to  commit  larceny,  to-wit,  the  stealing  of  a  dog,  it 
charged  no  crime.  State  v.  ZymaSj  26  Ohio  St.,  400;  20  Am. 
R,  772. 

Breaking  out  of  a  building. 

Where  it  is  sought  to  convict  a  defendant  with  breaking  ou^ 
of  a  building  the  indictment  must  charge  the  breaking  out; 
and  an  allegation  of  breaking  in  does  not  sustain  a  conviction 
of  breaking  out.  State  v.  IfcPherson,  70  N.  C,  239;  16  Am. 
R,  769;  2  Green  Crini.  R,  739. 

House,  dwelling — Omission  of  the  word  "dwelling." 

Where  an  indictment  charges  "breaking  and  entering  the 
house  of  A,"  it  was  held  that  the  word  "house,"  in  its  com- 
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mon  acceptation  meant  a  "  dwelling  house.'*     Thompson  v. 
P^j^le,  3  Park.  Grim.  R.,  208. 

Ektby,  allegation  of. 

To  charge  "feloniously  and  burglariously,  forcibly  burst, 
and  did  break  with  intent,"  etc,  is  insufficient  for  failing  to 
charge  an  entry.     State  «.  Whitby^  15  Kansas,  402. 

XlGHT  TIME,  WHAT  IS  CONSIDERED  TO  BE. 

Under  the  English  statute  the  night  shall  be  deemed  to 
commence  at  nine  in  the  evening,  and  conclude  at  six  in  the 
morning.     Fisher's  Grim.  Law,  page  69. 

Elements  consttiuting  bfbglaby. 

Tlie  actual  breaking  is  not  necessarily  essential.  The  push- 
ing open  a  door,  or  lifting  up  a  window  or  trap  door  may  be 
deemed  sufficient.  State  v,  Wright^  20  Iowa,  421;  Wine  v. 
State,  25  Ohio  State,  69;  Com.  v.  Strupney,  7  Am.  R.,  556; 
105  Mass.,  588;  Dennis  v.  People,  27  Mich.,  151.  So  the 
descending  a  chimney.  27  Mich.,  151.  But  a  mere  raising  a 
partley  opened  window  is  not  burglary.  105  Mass.,  205;  7 
Am.  R.,  556.  So  the  unlatching  a  cellar  door  is  burglary. 
McCourt  V.  People,  64  New  York,  583;  Martin  v.  State,  1 
Texas  Court  of  Appeals,  525. 

Adjoining  booms. 

Burglary  may  be  committed  by  entering  an  adjoining  room. 
25  Ohio  St.,  7;  42  Vt,  629;  1  Hale,  556;  People  v.  Bush,  3 
Park.  Cr.  R.,  552;  People  v.  McCloskey,  5  Park.  Or.  R ,  57; 
Martin  v.  State,  1  Texas  Court  of  Appeals,  525. 

Unlatching  doobs. 

It  is  well  settled  that  unlatching  a  door  which  is  only 
latched  is  a  sufficient  breaking  to  constitute  burglary  at  com- 
mon law.  1  Hale,  552;  2  East.  P.  C,  487.  This  rule  has 
been  recognized  in  Curtis  v.  Hubbard,  1  Hill.,  238;  People 
r.  Bush,  3  Park.  Cr.  R.,  552;  Dennis  v.  People,  27  Mich., 
151;  2  Green  Cr.  R.,  565.  So  the  raising  of  a  transom  window 
on  hinges  constitutes  burglary. 

Fobob. 
Actual  force  in  breaking  and  entering  is  not  required.     18 
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Oliio,  808,  il7]  Martin  v.  StatCy  1  Texaa  Court  of  Appeals, 
525. 

Evidence — Character  of  defendant. 

Evidence  timt  the  defendant  had  committed  the  like  offenses 
in  the  same  house  before,  is  inadmissible.  Lightfood  v.  Peo- 
ple, 16  Mich.,  607. 

Possession  of  stolen  property. 

.  The  possession  of  stolen  property,  alleged  to  be  stolen  at  the 
time  of  the  commission  of  the  alleged  burglary,  is  not  prima 
facie  evidence  of  the  defendant's  guilt  of  burglary.  19  Ohia 
St.,  363;  Davis  v.  People,  1  Park.  Cr.  R.,  447;  while  it  was 
lield  in  Commonwealth  v.  Willard,  1  Mass.,  6,  where  the  in- 
dictment was  for  shop  breaking  and  stealing  goods,  and  a. 
part  of  the  goods  were  found  in  the  possession  of  the  pris- 
oner, the  court  in  instructing  the  jury  stated  the  rule  of  law  to 
be,  that  the  proof  of  the  possession  was  presumptive  evidence 
not  only  that  he  stole  the  whole  of  the  articles  taken  from  the 
shop,  but  also  of  hisbreaking  and  entering,  as  alleged  in  the 
indictment.  But  in  that  case  it  appears  that  the  prisoner  re^ 
fused  to  give  any  account  of  how  he  came  by  the  goods.  lu 
People  V.  Frazier,  2  Wheeler's  Cr.  Cas.,  35,  it  was  held  that 
possession  of  the  goods  was  presumptive  evidence  of  larceny, 
but  not  of  burglary.  There  should,  however,  be  some  evi- 
dence of  guilty  conduct,  besides  the  bare  possession  of  the 
stolen  property,  before  the  presumption  of  burglary  is  super- 
added to  that  of  larceny.  1  Park.  Cr.  R.,  447;  Jones  v.  Peo- 
ple, 6  Park.  Cr.  R,  126;  State  v.  Reed,  20  Iowa,  413. 

Intent — Removal  of  goods. 

It  is  not  necessary  that  goods  should  be  actually  taken  or 
removed  to  constitute  burglary.      6  Bush  (Ky.),  376.     Tliere    ' 
must  be  an  intent  to  commit  a  crime.     Intent,  however,  is 
inferred  and  found  from  facts  and  circumstances.     64  N.  Y.^   .^ 
583.  ' 

-rv  i 

Drunkenness.  ;" 

^^  *. 

The  entering  a  building  without  intent  to  commit  any  ^ 
crime,  will  not  support  a  conviction  for  burglary.  So,  where  a  f 
drunken  man  entered  a  building  without  any  further  evidence  ^ 
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or  acts  of  intent  to  commit  a  crime,  it  was  Leid  not  bnrglary. 
29  Iowa,  316;  Ray's  Medical  Jurisprudence,  Chap.  25,  Sees. 
453,  455,  456;  Bishop's  Or.  Law,  Vol.  1,  Sees.  389,  490,  491; 
1  Golden,  514;  4  Humphrey  (Tenn.),  136. 

Verdict — Burglary — Larceny. 

Under  a  general  verdict  of  guilty,  under  the  Ohio  statute, 
the  prisoner  may  be  sentenced  for  burglary,  but  not  for  lar- 
ceny.    12  Ohio  St.,  146. 

Where  the  jury  found  the  prisoner  guilty  of  entering  a 
dwelling,  held  that  it  was  proper  for  the  court  to  regard  the 
verdict  as  special,  and  to  reconsider  it.  State  v.  Maxwell^  42 
Iowa,  208. 

There  must  be  both  a  breaking  and  entering  to  constitute 
burglary.     Rex  v.  HugheB^  1  Leach  0.  C,  406;  2  East.  P.  C, 
49L     So,  where  the  thief  enters  a  dwelling  house  at  night, 
through  an  open  door  or  a  window,  yet  if,  when  within,  he 
breaks  or  opens  an  inner  door,  with  intent  to  commit  felony, 
it  is  burglary.     Rex  v.  Johnson^  2  East.  P.  C,  488.     Intro- 
docing  the  hand  between  the  glass  of  an  outer  window  aud  an 
inner  shutter  is  a  suflScient  entry  to  constitute  burglary.  Rex 
V.  Bailey^  K.  &  R.  0.  C,  341.     It  is  not  sufficient  to  consti- 
tute the  offense  of  burglary  that  there  was  an  entry  without  a 
breaking  of  the  outer  door,  and  a  breaking  without  an  entry 
of  the  inner  one.     Reg.  v,  Davis^  6  Cox  C.  0.,  369. 

And  it  is  a  sufficient  breaking  to  constitute  such  an  offense, 
if  the  party  breaks  a  pane  of  glass  of  a  window  and  puts  his 
hand  in  for  the  pui'pose  of  opening  the  shutter,  although  he 
did  not  succeed  in  doing  so.  Rex  v,  Perkes^  1  C.  &  P.,  300, 
Park. 

Lifting  the  flap  of  a  cellar,  usually  kept  down  by  its  own 
weij^bt,  is  a  sufficient  breaking  for  the  purpose  of  burglary. 
Bex  V.  Russell,  1  M.  C.  C,  377. 

A  shutter  box  partly  projected  from  a  house,  and  adjoined 
die  side  of  the  shop  window,  which  was  projected  by  wooden 
pannelling  lined  with  iron:  Ileld^  that  the  breaking  and 
entering  the  shutter  box  did  not  constitute  burglar}'.  Rex  v. 
Paine,  7  O.  &  P.,  135,  per  Denman,  Park,  Bolland. 

A  was  charged  with  breaking  into  the  house  of  K  and  steal- 
iBg  the  goods  of  M.     It  was  proved,  as  to  tlie  breaking,  that 
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the  glass  of  the  wiiulaTrhad  been  cut  about  a  month  before, 
but  that  every  portion  of  the  glass  remained  in  its  place  till 
he  pushed  it  in,  and  stole  the  goods:  Held^  a  sufficient  break- 
ing.    Reg.  V.  Bird^  9  C.  &  P.,  44  Bosanquet. 

Where,  in  breaking  a  window,  in  order  to  steal  property  ia 
the  house,  the  prisoner's  finger  went  within  the  house,  held^ 
that  there  was  a  sufficient  entry  to  constitute  burglary.  Rex 
V.  Davis,  R  &  R.  C.  C,  499. 

Throwing  up  a  window  and  introducing  an  instrument  be- 
tween such  window  and  an  inside  shutter,  to  force  open  the 
shutter,  if  the  hand  or  some  part  of  it  is  not  within  the  window, 
is  not  a  sufficient  entry  to  constitute  burglary.  Rex  v.  Rusk^ 
1  M.  C.  C,  183. 

So,  where  the  prisoner  raised  a  window  which  was  not 
bolted,  and  thrust  a  crowbar  under  the  bottom  of  the  shutter 
(which  was  about  half  a  foot  within  tlie  window),  so  as  to 
make  an  indent  on  the  inside  of  the  shutter,  but  from  the 
length  of  the  bar  his  hand  was  not  inside  the  house,  held^ 
that  it  was  not  a  sufficient  ewiry  to  constitute  burglary.  Rex 
V.  Roberts,  Carr.  C.  L.,  293;  2  East.  P.  C,  487. 

Whore  a  window  opens  upon  hinges,  and  is  fastened  bj'  a 
wedge,  so  that  the  pushing  against  it  will  open  it,  forcing  it 
open  by  pushing  against  it  is  a  sufficient  breaking  to  consti- 
tute a  burglary.     Rex  v.  Rally  R.  &  R.  C.  C,  355. 

Removing  the  fastening  of  a  window  by  the  hand  intro- 
duced through  a  partially  broken  pane  of  the  window,  and 
thereby  opening  the  window  and  entering,  is  a  breaking;  not 
by  breaking  the  residue  of  the  pane  but  by  unfastening  and 
opening  the  window.  Rex  v.  Robinson,  1  M.  0.  C,  327; 
S,  P.  Ryan  v.  Shilcock,  7  Exch.,  72. 

A  chimney  is  part  of  a  dwelling  house,  and,  therefore,  the 
getting  in  at  the  top,  is  a  breaking  of  the  dwelling  house;  and 
where  the  prisoner,  by  lowering  himself  in  the  chimney,  made 
an  entry  into  the  dwelling  house,  though  he  did  not  ent^r  any 
of  the  rooms,  it  is  sufficient  to  constitute  burglary.  Rex  v. 
Brlce,  R.  «fe  R.  C.  C,  450. 

Pulling  down  the  sash  of  a  window  is  a  breaking  sufficient 
to  constitute  burglary,  although  it  has  no  fastening,  and  is 
only  kept  in  its  place  by  the  pulley  weight;  and  it  is  equally 


Burning  Pbopkett.  65 

a  breaking,  altliough  there  is  an  outer  shatter  which  is  Bot 
put  to.     Rex  V.  Haines^  R.  &  R.  C.  C,  451. 

A  window  was  a  little  open,  and  the  prisoner  pushed  it  wide 
open  and  got  in:  Held^  no  sufficient  breaking.  Rex  v.  Smithy 
Car.  C.  L.,  293;  1  M.  0.  0.,  178. 

When  the  family  within  the  house  was  forced  by  threats 
and  intimidations,  to  let  in  the  offender  by  one  of  them  open- 
ing the  door,  held,  that  it  was  as  much  a  breaking  by  those 
who  made  use  of  such  intimidations  without,  to  prevail  upon 
them  so  to  open  it,  as  if  they  had  actually  burst  the  door 
open.     Rsx  v,  SioaUoWy  2  Rass.  C.  &  M.  9,  Thompson. 

On  an  indictment  for  burglary,  it  was  proved  that  the  legs 
of  the  prisoner  were  seen  hanging  about  a  foot  from  the 
ground  from  a  window,  and  no  other  part  of  his  body  was 
visible  till  he  jumped  down  and  ran  away:  Zfeld^  that  tliough  it 
appeared  there  was  a  hole  broken  in  the  window  large  enough 
to  admit  a  man's  head  and  shoulders,  there  was  no  evidence 
to  show  that  there  had  been  any  actual  entry,  no  property 
being  lost.     Reg,  v.  Mealy  3  Cox  C.  C,  70,  Colt  man. 

A  servant  pretended  to  concur  with  two  persons,  who  pro- 
posed to  him  to  unite  with  them  in  robbing  his  master's  house. 
The  master  being  out  of  town,  the  servant  communicated  with 
the  police  and  acted  imder  their  instructions.  In  consequence 
of  this,  a  little  after  nine  o'clock  one  evening,  lie  let  in  one  of 
the  persons  by  lifting  the  latoli;  but  before  that  person  had 
taken  any  property  he  was  seized  by  the  police,  and  a  crow- 
bar being  found  upon  him,  was  immediately  placed  in  con- 
finement. After  this  the  servant  went  out  aijain.  and  brought 
the  second  person,  and  let  him  in  in  the  same  manner.  This 
person  was  seized  with  a  basket  of  plate  in  his  hand,  which 
he  had  carried  from  the  kitclien  part  of  the  way  up  stairs: 
Reldy  that  neither  of  the  persons  could  be  convicted  of  bur- 
glary; but  the  one  who  was  seized  with  the  plate  might  be 
convicted  of  entering  a  dwelling  house,  and,  also,  that  the 
other  might  be  indicted  as  an  accessory  before  the  fact  to  such 
stealing.     Reg.  v.  Jones,  Car.  &  M.,  218,  Maule  and  Rolfe. 

BURNING  PROPERTY. 

Section   3886.     If   any  person  willfully   and   maliciously 
burn,  or  otherwise  destroy  or  injure  any  pile  or  parcel  of 
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wood,  boards,  timber,  or  lumber,  or  aiiy  fence,  bars,- or  gate, 
or  any  grain,  hay,  or  other  vegetable  product  severed  from  the 
soil,  or  any  standing  tree,  grain,  grass,  or  other  standing  pro- 
duct of  the  soil  the  property  of  another,  he  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  more  than  nve  years, 
or  by  fine  not  exceeding  five  hundred  dollars  and  imprison- 
ment in  the  county  jail  not  exceeding  one  year.  [Limitation, 
by  section  4167,  three  years.] 

Form  of  Indictment 

District  Court  of  the  County  of  Linn. 

] 


The  State  of  Iowa 
vs^ 


7*he  grand  jury  of  the  county  of  Linn,  In  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  burning  property,  committed  as  follows:  The 
said  ...  on  the  .  .  .  day  of .  .  .  187  .  ,  ai  the  city  of  Marion,  L4nn  county.  Iowa, 
did  unlawfully  and  willfully  break  down,  set  fire  to.  and  burn, a  certain  bridge, situate 
and  being  in  said  county  and  State,  and  the  property  of  Linn  connty,  contrary  to 
and  in  violation  of  law. 

CANADA  THISTLES. 

Section  4062.  If  any  person  or  corporation,  after  having 
been  notified  in  writing  of  the  presence  of  Canada  thistles  on 
any  lands  owned  or  occupied  by  such  person  or  corporation; 
or  if  any  highway  supervisor,  after  having  been  notified  in 
writing  of  the  presence  of  Canada  thistles  on  the  highway  in 
his  jurisdiction,  shall  permit  such  thistles  or  any  part  thereof 
to  blossom  or  mature,  such  person,  corporation,  or  highway 
supervisor,  shall  be  deemed  guilty  of  a  misdemeanor  and  be 
punished  accordingly.  [Limitation,  by  section  4167,  three 
years.  There  being  no  punishment  prescribed  by  the  section 
itself,  it  falls  within  the  provisions  of  section  3967  as  an  in- 
dictable misdemeanor.] 

Notice  of  existence  of  thistles. 

The  form  of  the  notice  may  be  as  follows: 

To  A  B.,  road  supervisor  of  road  district  No.  I,  Marion  township.  Linn  county* 
Iowa:     You  are  hereby  notified  that  there  are  Canada  thistles  standing  and  growing     ! 
on  and  along  the  highway  known  as  and  called  "  Ashworih's  road  "  leading  from  M 
to  C.  and  being  under  your  jurisdiction  as  road  supervisor;  and  you  are  hereby  re- 
quested  to  destroy  the  same.  Elias  DotY.         \ 

Form  of  Informstiom  '^ 

The  State  of  Iowa  "j 

vs.  V     Before  ...   a  justice  of .   .   .  county.  .^ 

. J  Juformatiom. 

The  defendant  is  accused  of  the  crime  of  permitting  Canada  thistles  to  mature 
along  a  highway.     For  that  the  said  A    B.  did  on  the  .   .   .  day  of .    .   .   187  .  ,  at    i^ 
Marion  township.  Linn  county.  Iowa,  he  the  said  defendant  being  the  road  supervisor    -' 
of  road  district  No.  I,  Marion  township,  county  and  state  aforesaid,  and  after  having    • 
been  duly  notified  in  writing  of  the  existence  of  certain  Canada  thistles,  the  same    '\i 
being  under  his  jurisdiction  as  such  supervisor,  unlawfully  did  permit  such  thistlcf   « 
to  blossom  s^id  mature,  contrary  to  aod  in  violation  of  law.  -    v. 
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CARNAL  KNOWLEDGE  BY  ADMINISTERING 

DRUGS. 

Section  3863.  If  any  person  unlawfully  have  carnal  knowl- 
edge of  any  fennale  by  administering  to  her  any  substance,  or 
by  any  other  means  producing  such  stupor,  or  such  imbecility 
of  mind  or  weakness  of  body  as  to  prevent  effectual  resistance^ 
or  have  such  carnal  knowledge  of  an  idiot  or  female  naturally 
of  such  imbecility  of  mind  or  weakness  of  body  as  to  prevent 
effectual  resistance,  he  shall,  upon  conviction,  be  punished  as 

Erovided  in  the  section  relating  to  ravisliment.     [Limitation, 
y  section  4167,  three  years. 

Form  of  Indictment. 

District  Court  of  the  County  of  Lian,. 


The  State  of  Iowa 
vs. 


} 


The  graDd  jury  of  the  county  of  Linn,  in  the  name  and  by  authority  of  the  State  of 
Iowa,  accuse  ...  of  the  crime  of  having  carnal  knowledge  of  a  female  by  administer- 
ing drugs,  committed  as  follows:  The  said.  .   .  on  the  .   .day  of.   .  187  .,  at  the  city 
of  Marion.  Linn  county,  Iowa.  did.  in  and  upon  one  E  F.  a  female,  unlawfully  and 
feloniously  make  an  assault,  and  did  then  and  there  unlawfully  and  feloniously  have 
cam^il  knowledge  of  her,  the  said  E  F.  without  her  consent,  by  then  and  there 
administering  to  her  a  certain  drug,  the  name  of  which  is  to  these  jurors  unknown, 
which  caused  and  produced  in  her  the  said  E  F.  such  stupor  and  imbecility  of  mind 
and  weakness  of  body  as  to  prevent  any  effectual  resistance,  and  did  prevent  any 
rrsistance  by  her.  the  said  E  F,  to  and  against  the  said  A  D,  whereby,  and  by  reason 
of  which,  he,  the  said  A  B,  did.  unlawfully  and  without  her  consent  forcibly  and 
felooiousiy  carnally  know  her  the  said  £  F,  contrary  to  and  in  violation  of  law. 

CARRYING  CONCEALED  WEAPONS. 

Sectfion  3879.  If  any  person  carry  upon  his  person  any 
concealed  weapon,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  more  than  one  hun- 
dred dollars  or  imprisoned  in  the  county  jail  not  more  than 
thirty  days;  provided^  that  this  section  shall  not  apply  to 
police  ofiicers  and  other  persons  whose  duty  it  is  to  execute 
process  or  warrants  or  make  arrests.  [Limitation,  by  section 
4168,  one  year.] 

This  offense  is  within  the  jurisdiction  of  a  justice  of  the 
peace  originallj'^,  the  grand  jury  having  no  jurisdiction.  Bill 
of  Rights,  Constitution  of  Iowa,  Article  I,  Section  11. 

Form  of  InformatloiL. 
The  state  or  Iowa  "j 

vs.  >     Before  ....  a  justice  of .  •  •  county. 

J  Information. 

'jf)c\je  fend  ant  is  accused  of  carrying  concealed  weapons :  For  that  the  defendant, 
wiL  the  .  .  -  <^^y  ^^  •  •  •  i'*  Marion,  county  and  State  aforesaid,  did  willfully  and 
ttlawfu'lly  carry  upon  his  person  and  have  in  bis  possession  a  certain  concealed 
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weapon,  to-wit:  a  certain  pocket  pistol,  the  said  defendant  not  being  a  police 
officer,  or  a  person  whose  duty  it  was  to  execute  process,  warrants,  or  make  arrests, 
and  contrary  to  and  in  violation  of  law. 

Information,  sufficiency  of. 

An  information  for  carrying  a  pistol  concealed,  need  not 
state  that  it  was  loaded.  State  v.  Duzauy  6  Blackf.,  31; 
Gamblin  v.  State^  45  Miss.,  658. 

Defense — Construction  of  "  traveling." 

Where  a  statute  prohibits  the  carrying  of  concealed  weapons, 
but  excepts  those  who  are  traveling,  the  word  "traveling" 
is  construed  to  mean  from  place  to  place  irrespective  of  dis- 
tances.   Lockett  V.  State^  47  Ala.,  42;  1  Gr.  Cr.  Rep.,  461. 

CoNSTITUTIONALITr. 

Acts  similar  to  the  above  are  held  to  be  constitutional  and 
not  in  violation  of  the  State  constitutional  rights  of  persons. 
8  Am.  Rep.,  8;  Andrews  et  al,  v.  State^  3Hiskell  Tenn.,  165; 
Andrews  tt  al.  v.  State^  1  Gr.  Cr.  Kep.,  466;  State  v. 
Jumelj  13  La.  An.,  399;  Stockdale  v.  State^  31,  Ga.,  225; 
Owen  V.  State,  31  Ala.,  387;  Cochran  v.  State,  24  Tex.,  394; 
Carroll  v.  State,  18  Am.  Rep.,  539;  Buzzard  v.  State,  4  Ark., 
18;  State  v.  Mitchell,  3  Blackf.,  229.  Same  as  to  the  United 
States  Constitution.  English  v.  State,  14  Am.  Rep.,  374; 
English  v.  State,  35  Tex.,  472.  A  contrary  doctrine  was 
held  in  Bliss  v.  Commonwealth,  2  Litt.,  Tsj)\,  90. 

Evidence. 

Under  a  charge  alleging  that  the  defendant  carried  "con- 
cealed deadly  weapons,  to-wit:  a  bowie  knife,  and  also  a  dag- 
ger," it  is  suiBcient  to  prove  that  he  carried  either.  Comr- 
monwealth  v.  Howard,  3  Mete,  Ky.,  407. 

Defense. 

It  is  no  defense  that  the  defendant  carried  a  weapon  for  the 
purpose  of  hunting  or  killing  stock  off  of  his  premises,  or 
that  the  defendant  had  no  other  means  of  killing  his  beef. 
Baird  V.  State,  38  Texas,  600;  Titus  v.  State.  42  Texas,  579; 
1  Texas  Court  of  Appeals,  620. 
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CEMETERIES  AND  PROTEOTIOJS'  THEREOF. 

Laws  of  1878,  Chapteb  106. 

Be  U  enacted  by  the  General  Assembly  of  the  State  of 
Iowa: 

Section  1.  That  the  trnstees,  board  of  directors,  or  other 
officers  having  the  custody  and  control  of  any  cemetery  in 
this  state  shall  have  power,  subject  to  the  by-laws  and  regu- 
lations of  said  cemetery,  to  inclose,  improve,  and  adorn  the 
grounds  of  such  cemetery,  to  construct  avenues  in  the  same, 
to  erect  proper  buildings  for  the  use  of  said  cemetery,  to 
prescribe  rules  for  improving  or  adorning  the  lots  therein, 
or  for  the  erection  of  monuments  or  other  memorials  of  the 
dead  upon  such  lots;  to  prohibit  any  use,  division,  improve- 
ment, or  adornment  of  a  lot  which  they  may  deem  im- 
proper. 

Sec.  2.  Any  person  who  shall  willfully  and  maliciously 
destroy,  mutilate,  deface,  injure,  or  remove  any  tomb,  vault, 
monument,  gravestone,  or  other  structure  placed  in  any  pub- 
lic or  private  cemetery  in  this  state,  or  any  fences,  railing,  or 
other  work  for  the  protection  or  ornamentation  of  said  ceme- 
tery, or  of  any  tomb,  vault,  monument  or  gravestone,  or 
other  structure  aforesaid,  on  any  cemetery  lot  within  such 
cemetery,  or  shall  willfully  and  maliciously  destroy,  cut, 
break,  or  injure  any  tree,  shrub,  plant,  or  lawn  within  the 
limits  of  said  cemetery,  or  shall  drive  at  unusual  and  fordid- 
den  speed  over  the  avenues  or  roads  in  said  cemeterj^  or  shall 
drive  outside  of  said  avenus  and  roads  and  over  the  grass  or 
graves  of  said  cemetery,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof  before  any  court 
of  competent  jurisdiction,  be  punished  by  a  fine  of  not  less 
than  five  dollars  nor  more  than  one  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  for  a  term  of  not  less  than  one 
nor  more  than  thirty  days,  in  the  discretion  of  the  court;  and 
such  offender  shall  also  be  liable  in  an  action  of  trespass,  in 
the  name  of  the  |)erson  or  corporation  having  the  custody  and 
control  of  said  cemetery  grounds,  to  pay  all  such  damages  as 
have  been  occasioned  by  his  unlawful  act  or  acts,  which  money, 
when  recovered,  shall  be  applied  by  said  person  or  corpora- 
ti«m  to  the  reparation  and  restoration  of  the  property  so 
injured  or  destroyed,  if  the  same  can  be  so  repaired  or 
restored. 

Sec.  3.  It  shall  be  lawful  for  the  trustees,  directors,  or  other 
officers  having  the  custody  and  control  of  any  cemetery  in 
this  state,  to  appoint  as  many  day  and  night  watchmen  of 
their  grounds  as  they  may  think  expedient,  and  such  watch- 
men, and,  also,  all  their  sextons,  superintendents,  gardeners, 
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and  agents  stationed  upon  or  near  said  grounds,  are  hereby 
authorized  to  take  and  8ubscri])e  before  any  mayor  of  a  city 
or  justice  of  the  peace  of  the  township  where  such  cemetery 
is  situated,  an  oath  of  office  similar  to  that  required  by  law 
of  constables,  and  upon  the  taking  of  such  oath  such  watch- 
men, sextons,  superintendents,  gardeners  and  agents,  shall 
liave,  exercise,  and  possess  all  the  powers  of  police  officers 
within  and  adjacent  to  the  cemetery  grounds,  and  they  and 
each  of  them  shall  have  power  to  arrest  any  and  all  persons 
engaged  in  violating  the  laws  of  this  state  in  reference  to  the 
protection,  care,  and  preservation  of  cemeteries,  and  of  the 
trees,  shrubbery,  plants,  structures,  grass,  and  adornments 
therein,  and  to  bring  such  persons  so  offending  before  any 
justice  of  the  peace  within  such  township,  to  be  dealt  with 
according  to  law. 

Sec.  4.  This  act,  being  deemed  of  importance,  shall  take 
effect  and  be  in  force  from  and  after  its  publication  in  the  De9 
Moines  Register  and  Des  Moines  Leader. 

Approved  March  25,  1878. 

CHEATING  BY  FALSE  PRETENSES. 

Section  4073.  If  any  person  designedly  and  by  false  pre- 
tense, or  by  any  privy  or  false  token,  and  with  intent  to  de- 
fraud, obtain  from  another  any  money,  goods  or  other  prop- 
erty; or  so  obtain  the  signature  of  any  person  to  any  writteu 
instrument,  the  false  making  of  which  would  be  punished  as 
forgery,  he  shall  be  punished  by  imprisonment  in  the  j>eniten- 
tiary  not  more  than  seven  years,  or  by  fine  not  exceeding  five 
hundred  dollars  and  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year.     [Limitation,  by  section  4167,  three  yeas.] 

Form  of  Indiotment. 

District  Court  of  the  County  of  Linn. 

The  State  of  Iowa  ^ 

vs.  >  False  Pretenses. 

The  grand  jury  of  the  county  of  .  .  .  .  in  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  obtaining  money  (property)  under  false 
pretenses,  committed  as  follows:  On  the  .  .  .  day  of  .  .  .  ,  1868.  one  A  B  was  the 
owner  of  a  certain  (our-year-old  horse,  being  a  bay  with  a  white  strip  in  face,  and  of 
the  value  of  sixty  dollars;  and  this  said  defendant,  on  said  day,  for  the  purpose  of 
procuring  said  horse  by  false  pretenses,  and  to  have  said  A  D  believe  that  the  de- 
fendant was  solvent  and  responsible  for  his  contracts,  offered  to  said  A  D  his  note  for 
said  sum  of  sixty  dollars,  due  in  thirty  days  from  date,  for  said  horse,  and  did  then 
and  there,  for  the  purpose  of  inducing  said  A  B  to  part  with  his  property,  unlawfully, 
designedly,  falsely  and  feloniously  pretend  and  represent  to  said  A  B  that  he  was  the 
owner  of  a  certain  two-story  brick  house  in  Marion,  Iowa,  and  that  he  had  on  de- 
posit in  the  First  National  Bank  of  Marion  the  sum  of  one  thousand  dollars ;  and 
thiit  if  said  A  li  would  take  his  note  for  said  horse,  the  said  note  would  be  paid  on 
presentation  at  the  said  bank,  intendmg  that  the  said  A  B  should  believe  said  state- 
ments to  be  true ;  and  the  said  A  B,  believirag  the  said  representations  to  be  true. 
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and  being  deceived  therebj,  was  induced,  by  reason  of  said  false  pretenses,  to  part 
with  his  said  horse,  and  accepted  the  defendant's  note  therefor,  bclievin^^  that  said  note 
would  be  paid  on  presentation  thereof  at  said  bank,  and  which  note  or  the  payment 
thereof  was  refused  when  presented.  Whereas,  in  truth  and  in  fact  said  defendant  was 
not  the  owner  of  said  building  at  the  time,  nor  had  he  any  interest  therein,  nor  has  he 
now,  nor  has  he  had  any  money  on  deposit  in  said  First  National  Bank  on  said  day 
or  since,  all  of  which  was  well  known  to  the  defendant,  and  which  the  defendant 
knew  at  the  time  to  be  false,  contrary,  etc. 

This  form  is  substantially  sustained  in  Siatt  v.  Dowe,  27  Iowa,  273. 

Indictment. 

An  indictment  which  alleges  that  the  defendant  procured 
the  signature  of  another  to  a  note,  "  by  false  representations,'' 
suflSciently  charges  the  crime  of  cheating  by  false  pretenses. 
A  pretense  is  ''  the  holding  out  or  offering  to  others  something 
false  and  feigned."  This  may  be  done  either  by  words  or 
actions,  which  amount  to  false  representations.  In  fact,  false 
representations  are  inseparable  from  the  idea  of  a  pretense,  for, 
without  a  representation  which  is  false,  tliere  could  be  no  pre- 
tense.    State  V.  Joaquiiij  43  Iowa,  131. 

Specifications. 

There  is  no  such  thing  as  filing  specifications  in  addition  or 
in  support  of  an  indictment,  and  the  court  has  no  power  to 
compel  a  prosecutor  to  file  any.  United  States  v,  liossj  Mor- 
ris (Iowa),  165. 

Fause  fbetenses;' 

The  indictment  must  clearly  state  that  the  money  was  ob- 
tained by  means  of  false  pretenses.  State  v,  Webb,  26  Iowa, 
262. 

MATERIALmr. 

It  must  be  averred  that  the  representations  were  material. 
State  V.  Webby  26  Iowa,  263;  Dillingham  v.  State,  5  Ohio  St., 
283. 

IIa>tx>m  statements. 

A  mere  random  statement  or  praise  of  property  is  not  suf- 
ficient It  must  allege  certain  facts;  and  that  if  it  had  not 
been  for  such  representations  the  prosecutor  would  not  have 
parted  with  his  property.  lenders  v.  People,  20  Mich.,  239; 
DilUngham  v.  State,  5  Ohio  St.,  284. 

Atebrment  of  beuance. 
It  is  not  essential  to  aver  that  the  prosecutor  relied  upon  the 
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pretenses  {Morris  v.  State,  25  Ohio  St.,  225),  while  it  is  held 
by  other  authorities,  if  there  is  no  allegation  that  the  prosecu- 
tor relied  on  the  false  pretenses,  the  indictment  is  bad;  and 
this  seems  to  be  the  law  generally.  Jones  v.  State,  50  Ind., 
473;  1  Am.  C.  R,  218. 

Allegation  of  owNERsrap. 

The  indictment  must  state  to  whom  the  goods  belonged,  and 
if  obtained  for  an  invalid  bill  it  should  aver  that  defendant 
knew  the  bill  to  be  invalid.  Stute  v.  Smithy  8  Blackford,  489; 
State  V.  Zathrop,  15  Vt.,  279;  Zoiold  v.  State,  33  Ind.,  484; 
Thompson  V.  People,  34  111.,  60;  41  Texas,  583;  42  lb.,  79;  7 
Wis.,  676. 

Knowledge  of  falsity. 

An  indictment  for  false  pretenses  which  does  not  allege  that 
the  defendant  "knowingly"  made  the  false  pretenses,  is  bad. 
Maranda  v.  State,  44  Texas,  442;  1  Am.  Cr.  R,  225;  Ma- 
rada  cfe  Ortise  v.  The  State,  cited  in  Hvrach  v.  State,  1  Texas 
Cr.  R,  393. 

Sale  of  instbument. 

An  indictment  for  false  pretenses  in  selling  a  mortgage 
which  alleges  that  the  prisoner  pretended  that  he  had  recently 
sold  the  real  estate  covered  by  the  mortgage,  and  that  said  real 
estate  was  situated  in  I.,  but  which  does  not  give  the  name  of 
the  purchaser  or  describe  the  property,  without  alleging  that 
such  name  and  description  are  unknown,  is  bad,  as  being  too 
uncertain  and  indefinite.  Keller  v.  State,  51  Ind.,  Ill;  1 
Am.  Cr.  R.,  211. 

Elements. 

Two  things  are  essential,  one  the  representation  as  an  exist- 
ing fact;  the  other  the  reliance  upon  the  representation  as 
being  true.  People  v.  Tompkins,  1  Park.  Cr.  R,  224;  Peo- 
ph  V.  Miller,  2  Park.  Cr.  R,  197;  and  also  of  its  falsity. 
State  V.  Lewis,  45  Iowa,  20;  Scott  v.  People,  62  Barb.,  62. 

Obtaining  cbedfi  on  a  note. 

It  is  not  obtaining  property  under  false  pretenses  to  obtain 
a  credit  or  indorsement  on  a  note.  2  Bishop  Crim.  Law,  391; 
2  Whart.  Crim.  Law,  Sec.  2138;  State  v.  Moore,  15  Iowa,  412. 
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smetrekdeb  of  title  and  possession. 

In  order  to  justify  the  conviction  of  an  accused  for  obtain- 
ing property  under  false  pretenses,  either  the  title  to  the  prop- 
erty or  an  unqualified  right  of  possession  thereof  must  have 
been  obtained.  Where  the  defendant  gave  his  conditional 
note  for  a  machine,  the  note  providing  that  the  title  shall  not 
pass  until  the  note  is  paid,  and  also  certifying  that  he  owned 
certain  lands,  on  which  representations  the  machine  was  sold, 
it  was  held  that  the  defendant  could  not  be  convicted,  as  the 
title  never  passed.  State  v.  Anderson^  Iowa  Supreme  Court, 
Western  Jurist,  January  No.,  1878,  page  30;  3  Arch  hold's 
Crim.  Prac,  467;  3  Greenleaf  Ev.,  Sec.  160;  State  v.  Vick- 
ery,  19  Texas,  326. 

Pretenses — Inducements. 

It  is  not  necessary  that  the  false  pretenses  should  have  been 
the  sole  cause  which  moved  the  prosecutor  to  part  with  his 
property.  State  v.  Thatcher^  35  N.  J.,  445;  1  Green's  Crim. 
K.,  562;  13  Wend.,  87, 

Opinion. 

The  mere  matter  of  a  false  affirmation  or  expression  of  an 
opinion  will  not  render  one  liable  or  sustain  a  conviction. 
State  V.  Well,  26  Iowa,  262;  1  Park.  Cr.  R.,  224,  238;  9  Ga. 
Il.,430;  5  Dutcher,  13;  Bishop  v.  Small,  63  Me.,  12;  Rex  v. 
Reed,  32  Eng.  Com.  Law,  904;  State  v.  Stanley,  64  Me.,  157; 
1  Am.  Cr.  R,  209. 

On  sale  of  flOBSE. 

In  the  sale  of  a  horse,  a  pretense  that  the  horse  was  sound, 
when  the  defendant  know  that  he  was  not,  is  a  false  pretense 
within  the  statute.  State  v.  Stanley,  64  Me.,  157;  1  Am.  Cr. 
R,  209;  State  v.  Mills,  17  Me.,  211;  State  v.  Dorr,  33  Me., 
498;  People  v.  Crissie,  4  Denio,  525. 

Bank  check. 

The  representation  that  a  bank  check  was  good  and  genuine, 
and  would  be  paid  on  presentation,  when  the  drawer  had  no 
funds  in  the  bank,  is  a  false  pretense.  Smith  v.  People,  47 
N.  Y.,  303;  1  Am.  Cr.  R,210. 
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Intention  to  restore  property. 

Where  money  is  obtained  from  another  by  false  pretenses, 
neither  the  intention  or  ability  to  repay  will  deprive  the  fals^ 
and  fraudulent  act  of  its  criminality.  Com-,  v.  Coe^  115 
Mass.,  481;  2  Green  Cr.  R.,  292;  State  v.  Thatcher ^  35  N. 
J.,  445;  1  Green  Cr.  E.,  562. 

False  promises. 

A  false  promise  is  not  sufficient  to  maintain  a  conviction, 
but  it  must  be  a  pretense,  a  representation  in  fact,  that  is 
false,  and  must  be  relied  upon  {State  v.  Dows^  27  Iowa,  275;  6 
Mich.,  496),  while  it  is  held  under  the  Ohio  statute  that  it  is  not 
essential  to  allege  in  the  indictment  that  the  prosecutor  relied 
upon  the  representation.  Noma  v.  State,  25  Ohio  State  R., 
225. 

False  promises  blended  with  pretense. 

If  both  the  false  promise  and  pretense  are  blended  together, 
it  is  within  the  law.  2  Bishop  Cr.  Law,  Sec.  3551;  Com.  v. 
Drew,  19  Pick.,  179;  State  v.  Bows,  29  Iowa,  275. 

Inference. 

A  pretense  may  be  gathered  from  the  acts  of  a  party.  2 
Bishop,  Sec.  355;  Com.  v.  Drew,  19  Pick.,  179;  State  v. 
Daws,  27  Iowa,  275. 

Procuring  receipt. 

The  procuring  a  receipt  through  a  pretense  of  paying  a 
debt  and  refusing  to  pay  on  receipt  of  the  same,  is  within  the 
statute.    State  v.  Dows,  27  Iowa,  273. 

Future  events. 

Any  representation  as  to  any  future  events,  though  shown 
to  be  false,  are  not  within  the  law,  but  must  relate  to  a  past 
event  or  existing  fact.  Dillingham,  v.  State,  5  Ohio  St.,  288; 
Com.  V.  Drew,  19  Pick.,  185. 

Prudence  on  part  of  prosecutor. 

The  prosecutor  is  bound  to  exercise  common  prudence  and 
caution  on  his  part  (4  Hill,  12;  7  Johnson,  203),  though  not 
to  an  extraordinary  extent.     1  Texas  Cr.  R.,  314. 
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Gist  of  the  offense. 

The  gist  of  the  offense  consists  in  procuring  the  goods  of 
another  by  false  pretenses  and  in  representing  himself  to  be 
in  a  condition  in  which  he  knows  he  is  not.  11  "Wend.,  565; 
14  lb.,  558;  25  lb.,  401;  Smith  v.  People,  57  N.  Y.,  306;  12 
Johnson,  292. 

Illegal  acts. 

Where  the  prosecutor  parts  with  his  property  on  represen- 
tations of  one  for  any  illegal  gains  or  purposes,  the  law  gives 
him  no  relief.     McCorn  v.  People^  46  N.  Y.,  472. 

Evidence — Notarial  pbotest. 

A  notarial  protest  is  not  admissible  as  against  a  defendant 
to  show  that  certain  drafts  which  defendant  pretended  he  had 
on  a  bank  were  protested,  as  he  had  a  right  to  be  confronted 
with  his  witnesses.     State  v.  lieidel,  26  Iowa,  435. 

Ixtent. 

Facts  and  circumstances  rebutting  any  idea  of  intent  are 
admissible.     People  v.  Oetchelly  6  Mich.,  496. 

The  guilty  intent  may  be  shown  by  liis  acts,  conduct,  and 
declarations,  after  as  well  as  before  the  commission  of  the  act. 
State  V.  LewUj  45  Iowa,  20. 

CIRCULATING  FOREIGN  BANK  NOTES. 

Section  4047.     If  any  person  pay  out,  or  offer  to  pay,  or  in 
any  manner  put  in  circulation,  or  offer  to  put  in  circulation, 
any  bank  note,  bill,  or  other  instrument  intended  to  circulate 
as  money  issued  or  purporting  to  be  issued  by  any  bank,  indi- 
vidual, or  corporation  elsewhere  than  in  this  state,  excepting 
treasury  notes,  notes  of  any  bank  organized  under  the  law  of 
the  United  States,  any  other  description  of  currency  issued  by 
the  authority  of  congress,  or  notes  of  the  branches  of  the  state 
bank  of  Iowa,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction  before  any  court  having  jurisdic- 
tion, be  fined  the  sum  of  five  dollars  for  each  note,  bill,  or 
other  instrument  as  aforesaid  so  paid  out  or  offered  to  be  paid 
out,  put  in  circulation  or  offered  to  be  put  in  circulation.     In 
prosecutions  under  this  section  it  shall  not  be  necessary  to 
state  in  the  indictment  or  information  the  name  of  the  bank 
issuing  the  notes,  nor  to  prove  the  existence  of  the  bank  or 
other  person  purporting  to  issue  the  notes;  but  it  shall  be 
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snfBcient  to  allege  in  general  terms  the  fact  of  paying  out,  or 
attempting  to  pay  out,  as  the  case  may  be,  of  bank  notes  is- 
sued out  of  this  state;  and  the  proof  may  be  made  as  if  the 
particulars  were  alleged;  and  any  number  of  offenses  may  be 
included  in  the  same  prosecution,  provided  that  where  the 
total  fines  alleged  shall  not  exceed  one  hundred  dollars,  the 
offense  shall  be  cognizable  and  may  be  tried  before  a  justice 
of  the  peace  and  other  co-ordinate  jurisdictions;  and  when 
the  total  fines  alleged  exceed  one  hundred  dollars,  it  shall  be 
within  the  jurisdiction  of  the  district  court. 

COMPELLING  TO  MARKY. 

Section  3862.  If  any  person  take  any  woman  unlawfully 
and  against  her  will,  and  by  force,  menace,  or  duress,  compel 
her  to  marry  him  or  any  other  person,  or  to  be  defiled,  he  shall 
be  fined  not  exceeding  one  thousand  dollars  and  imprisoned  in 
the  penitentiary  not  exceeding  ten  years.  [Limitation,  by 
section  4167,  three  years.] 

Form  of  Indiotment. 

DUti^t  Court  of  the  County  of  Linn, 

! 


The  State  of  Iowa, 

vs.  y     Compelling  to  marry. 


The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  accuse  ...  of  the  crime  of  compelling  a  woman  to  marry  him  by 
force  and  against  her  will,  as  follows:  The  said  .  .  .  did  on  or  about  the  .  .  day  of 
.  .  187  .  ,  in  the  county  of  .  .  ,  and  State  of  Iowa,  unlawfully  and  feloniously  make 
an  assault  and  put  in  danger  of  her  life  one  S  T.  unlawfully  and  feloniously  and  by 
force  and  menace  against  her  will,  did  compel  her.  the  said  S  T,  to  marry  him,  the 
said  A  B,  against  her  will,  and  contrary  to  and  in  violation  of  law. 

A.  B.,  Dist.  Atty,  Stk  District. 

COMPOUNDING  FELONIES. 

Section  3951.  If  any  person  having  knowledge  of  the  com- 
mission of  any  offense  punishable  with  imprisonment  in  the 
penitentiary  for  life,  taking  any  money,  or  valuable  considera- 
tion, or  gratuity,  or  any  promise  therefor,  upon  an  agreement  or 
understanding,  expressed  or  implied,  to  compound  or  conceal 
such  offense,  or  not  to  prosecute  the  same,  or  not  to  give  evi- 
dence thereof,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  more  than  six  years,  or  by  fine  not  exceeding 
one  thousand  dollars. 

Sec.  3952.  If  any  person  having  knowledge  of  the  commis- 
sion of  any  offense  punishable  by  imprisonment  in  the  peniten- 
tiary for  a  limited  term  of  years  is  guilty  of  the  offense  de- 
scribed in  the  preceding  section,  he  shall  be  punished  by 
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imprisonment  in  the  county  jail  not  more  than  one  year,  and 
by  fine  not  exceeding  four  hundred  dollars.  [Limitation,  by 
section  4167,  three  years.] 

Form  of  Indietment. 

District  Court  of  the  County  of  Linn. 

The  State  of  Iowa,  ") 

vs.  >  Compounding  a  Felony. 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  compounding  a  felony,  committed  as 
follows:  That  heretofore,  to-wit :  on  the  .  .  .  day  of  .  .  .  ,  at  Marion,  in  the 
county  of  Linn,  and  State  of  Iowa,  one  E  F  did  unlawfully,  willfully  and  feloniously 
steal  and  lead  away  one  iron-gray  stallion,  the  property  of  one  C  D;  and  that  the 
said  C  D.  having  a  knowledge  of  the  commission  of  said  felony  by  E  F.  afterwards, 
to-wit :  on  the  .  .  .  day  of  .  .  .  .  unbwfully  and  feloniously  did  exact,  receive  and 
take  from  the  said  E  F  the  sum  of  fifty  dollars,  upon  the  express  agreement  and  un- 
dersunding  that  he.  (he  said  C  D,  would  compound  and  conceal  the  felony  of  him, 
the  said  E  F.  and  abstain  from  any  prosecution  therefor,  or  revealing  the  evidence 
thereof;  and  that  in  compliance  with  said  agreement,  he,  the  Said  C  D,  did.  and 
from  that  time  hitherto  has.  desisted  and  abstained  from  prosecuting  him,  the  said 
E  F.  for  said  felony,  contrary  to  and  in  violation  of  law,  and  against  the  peace  and 
diginty  of  the  State. 

This  same  form  will  apply  in  an  indictment  under  section  3952,  with  a  few  altera- 
tions. 

Elements 

The  gist  of  this  offense  is  the  concealing  of  the  crime,  and 
abstaining  from  prosecution,  to  the  detriment  of  the  public. 
If  a  man  is  induced  to  this  by  the  promise  of  money,  and  act- 
ually takes  an  obligation  for  the  money,  everything  necessary 
to  constitute  the  crime  seems  to  have  been  done.  Common- 
wealth V.  Pease,  16  Mass.,  91. 

Plea  of  bar  Ain)  ACQumAL. 

A  party  indicted  for  compounding  a  larceny,  and  agreeing 
to  withhold  evidence,  connot  plead  the  acquittal  of  the  person 
charged  with  larceny,  in  bar  of  his  own  conviction.  People  v. 
Bucklandj  13  Wendell,  593. 

CONSPIEACY. 

Section  4086.  If  two  or  more  persons  conspire  or  confede- 
rate together,  with  intent,  falsely  and  maliciously,  to  cause  or 
procure  another  person  to  be  indicted,  or  in  any  way  im- 
pleaded or  prosecuted  for  an  offense  of  which  he  is  innocent, 
whetlier  such  person  be  so  impleaded,  indicted,  or  prosecuted 
or  not,  they  shall  be  deemed  guilty  of  a  conspiracy,  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  more  than  nve  years,  or  by  fine  not  exceeding 
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one  thousand  dollars  nor  less  than  one  hundred  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  one  year. 

Sec.  40S7.  If  any  two  or  more  persons  conspire  or  confed- 
erate together  with  the  fraudulent  or  malicious  intent  wrong- 
fully to  injure  the  person,  character  business,  or  property  of 
another;  or  to  do  any  illegal  act  injurious  to  the  public  trade, 
health,  morals  or  police;  or  to  the  administration  of  public 
justice;  or  to  commit  any  felony,  they  are  guilty  of  a  con- 
spiracy, and  every  such  offender,  and  every  person  who  is  con- 
victed of  a  conspiracy  at  common  law,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  more  than  three  years. 

Sec.  4425.  Upon  a  trial  for  a  conspiracy,  in  a  case  where 
an  overt  act  is  required  by  law  to  constitute  the  offense,  the 
defendant  cannot  be  convicted  unless  one  or  more  overt  acts 
be  expressly  alleged  in  the  indictment,  nor  unless  one  or  more 
of  the  acts  alleged  be  proved;  but  other  overt  acts  not  alleged 
in  the  indictment  may  be  given  in  evidence. 

Form  of  Indiotment. 

DUtrict  Court  of  the  County  of  Linn, 

The  State  of  Iowa,  I 

vs.  >  Conspiracy. 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  accuse  ...  of  the  crime  of  a  conspiracy.  The  said  .  .  •  ,  in 
the  county  of  .  .  .  .  and  state  aforesaid,  on  the  .  .  .  day  of  .  .  .  .  187  .  ,  did 
then  and  there  unlawfully,  feloniously,  wickedly  and  maliciously  conspire  and  con- 
federate  together,  with  the  fraudulent  and  malicious  intent  to  injure  the  administra- 
tion of  public  justic9  by  unlawfully  getting  certain  liquors,  to-wit:  one  barrel  of 
.  .  .  out  of  the  possession  and  control  of  one  W.  W.  Moore,  who  was  at  the  time 
a  peace  officer  having  the  said  liquor  in  his  charge,  and  secreting  the  same  so  that  it 
could  not  be  had  to  be  disposed  of  as  might  be  finally  adjudged  and  ordered  on  the 
hearing  of  said  information.  And  the  said  I  H  and  Nl  F,  with  the  intent  and  for 
the  purpose  aforesaid,  did  then  and  there  unlawfully  cause  a  writ  of  replevin  to  be 
illegally  issued  by  one  W  C,  a  justice  of  the  peace  for  Marion  township,  in  said 
county,  in  favor  of  said  J  H.  for  said  liquors,  by  means  of  which  writ  of  replevin 
they,  the  said  J  II  and  M  F.  did  get  said  liquors  out  of  the  possession  and  control 
of  the  said  W.  W.  Moore,  and  did  remove  and  secrete  the  same,  so  that  they  could 
not  be  had  to  be  disposed  of  under  the  final  judgment  of  forfeiture  rendered  by  said 
G  H,  as  such  justice  of  the  peace,  on  said  information,  nor  the  said  order  issued  by 
the  said  G  H,  as  such  justice  of  the  peace,  on  said  judgment  of  forfeiture  for  the  de- 
struction of  said  intoxicating  liquors,  by  reason  of  which  said  illegal,  fraudulent  and 
malicious  acts  of  the  said  W  H  and  M  F,  and  of  their  conspiring  and  confederating 
together  as  aforesaid,  great  injury  was  done  to  the  administration  of  public  justice, 
contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Iowa. 

This  form  is  approved  in  State  v.  Harris  and  Fohom,  38  Iowa,  243. 

The  following  may  be  used  where  the  conspiracy  is  the  commission  of  a  felony. 

{Omitting  formal  part. ^  .  .  .  did  unlawfully  and  wickedly  conspire,  combine, 
confederate  and  agree  together,  in  and  upon  one  A  B,  then  and  there  being,  felon- 
iously to  make  an  assault,  and  him,  the  said  A  B,  in  bodily  fear  of  some  great  injury 
to  his  person,  then  and  there  feloniously  to  put  ....  and  the  goods  and  chattels, 
moneys  and  property  of  the  said  A  B,  then  and  there  feloniously  and  violently  to 
rob,  steal,  take  and  carry  away  (if  any  act  was  done  by  the  conspirators  toward  the 
offense,  state  it),  against,  etc. 

Tliis  form  is  approved.     Elkin  v,  PeopU^  28  N.  Y.,  177. 
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Indictment,  insufficiency  of. 

To  constitute  a  valid  indictment,  the  particular  circum- 
stances of  the  oflTense  must  be  charged,  when  they  are  neces- 
sary to  constitute  a  complete,  offense.  Where  the  indictment 
charged  that  the  act  was  to  be  carried  out,  "  with  money  and 
other  unlawful  means,"  it  should  state  in  what  manner  money 
was  intended  to  be  used,  and  specify  moi*e  particularly  the 
"other  unlawful  means."  State  v.  Potter^  28  Iowa,  554; 
State  v.JoneSylS  Iowa, 269;  Commonwealth  v.  Ea^t^  1  Cush., 
189  and  224 ;  Com.  v.  Shedd,  7  Ciish.,  514;  State  v.  Roberts,  34 
Me.,  321;  State  v.  Stevens,  30  Iowa,  391.  See,  also.  Alder- 
m>an  v.  The  People,  4  Mich.,  414;  People  v.  Clark,  10  Mich., 
310. 

A  charge  to  injure  the  character  of  the  prosecutrix,  by  ob- 
taining a  decree  of  divorce  against  her,  on  the  ground  of  adul- 
tery, by  procuring  her  to  accept  service  of  a  notice,  and  of  a 
false  representation  that  the  divorce  was  sought  pn  other 
grounds,  is  held  insufficient  to  warrant  a  conviction.  State 
V,  Stevens,  30  Iowa,  391. 

A  charge  of  an  illegal  act,  injurious  to  the  administration 
of  public  justice,  must,  if  it  be  not  shown  that  the  act  itself 
was  criminal,  particularly  state  the  facts  in  regard  to  the  means 
employed  in  order  that  it  may  be  determined  whether  they 
were  criminal.  General  averments,  such  as  "  by  means  of 
money  and  false  promises,"  are  not  sufficient.  State  v.  Ste- 
vens, 30  Iowa,  891;  People  v.  Clark,  10  Mich.,  310 

Charging  two  offenses. 

To  charge  "did  unlawfuly  and  feloniously  conspire  to  rob 
and  steal  from,"  etc.,  is  not  open  to  the  objection  that  it 
charges  more  than  one  offense.  State  v.  Sterling,  34  Iowa, 
443. 

Illegal  ob  legal  acts  by  illegal  means. 

It  must  be  alleged  that  the  conspiracy  was  for  the  purpose 
of  doing  an  illegal  act,  or  a  legal  act  by  illegal  means.  State 
V.  Harris  db  Folsom,  38  Iowa,  242.  And  the  replevying 
liquors  from  the  hands  of  an  officer  who  holds  them  by  virtue 
of  a  warrant  of  seizure  is  such  an  illegal  act.  State  v.  liar  vis 
dkFolsomj  3S  Iowa,  242;  People  v.  Clark,  10  Mich.,  310. 
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Real  and  personal  peopeety. 

Ad  indictmeDt  lies  for  a  conspiracy  to  cheat  an  individual 
of  real  estate  as  well  as  of  personal  property.  People  v. 
JRichards  <&  Peltoriy  1  Mich.,  216. 

Evidence,  intbodcotion  of. 

The  proper  order  of  proof  is,  first,  to  give  evidence  of  the 
unlawful  combination,  and,  afterward,  to  show  the  acts  of  the 
conspirators.    People  v,  Sautiders,  25  Mich.,  119. 

Indictment,  sufficiency  of. 

It  should  appear  on  the  face  of  the  indictment  for  conspir- 
acy that  the  object  of  the  conspiracy  was  criminal,  or  that  the 
means  to  be  employed  in  obtaining  it  were  criminal.  The 
words  "  to  cheat  and  defraud,'^  without  more,  do  not  imply  a 
criminal  object,  when  alleged  as  the  purpose  of  the  conspir- 
acy. State  V,  JoneSy  13  Iowa,  270;  Alderman  v,  Peaple^  4 
Mich.,  414.  See,  also,  Coin.  v.  Tibbits^  2  Mass.,  536;  9  Mass., 
415. 

The  object  must  be  ceiminal. 

In  the  states  of  Maine,  New  Hampshire,  Massachusetts, 
Vermont,  New  York,  New  Jersey,  Pennsylvania,  and  now  in 
Iowa,  it  is  settled  that  a  general  charge  of  a  conspiracy  to  af- 
fect an  object  not  criminal  is  not  sufficient,  and  that  a  charge 
of  such  conspiracy  is  to  be  accompanied  with  the  further 
statements  of  the  means  agi*eed  to  be  used  to  eflFect  theobject^ 
and  those  means  must  appear  to  be  criminal.  Stat<  v,  Jones^ 
13  Iowa,  on  page  272;  1  Leading  Cr.  Cases,  264;  1  Cush.,  189; 
Com,  V.  Eastman^  7  Cush.,  514;  Com.  v.  Sheddy  4  Met.,  Ill; 
State  V.  RoherU,  24  Me.,  320;  State  v.  Hetoitt,  31  Me.,  386 
and  396;  15  N.  H.,  396;  9  Cow.,  578;  4  Ilanstead,  293;  6 
Barr.,  60;  State  v.  Stevens^  30  Iowa,  391;  State  v.  Harris  <A 
Fohom,  38  Iowa,  242. 

Elements. 

In  a  prosecution  for  conspiracy  to  injure  the  property  of 
another,  evidence  that  the  injur}'  was  done  in  the  exercise  of 
a  legal  right  and  without  malicious  or  fraudulent  intent,  such 
as  where  the  charge  is  to  injure  the  dwelling  house  of  one  M. 
F.,  she  being  the  wife  of  J.  R,  and  living  with  him  in  the 
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bouse  ill  question,  a  conviction  cannot  be  sustained.     State  v. 
Flynn^  28  Iowa,  26;  State  v.  Stevens,  30  Iowa,  391. 

Evidence,  circumstantial. 

This  offense  can  be  established  by  evidence  purely  circum- 
stantial.    State  V.  Sterling,  34  Iowa,  443;  1  Gr.  Cr.  R.,  569. 

MeBO£R. 

A  conspiracy  to  commit  a  felony,  when  executed,  is  merged 
in  the  felony.  But  a  conspiracy  to  commit  a  misdemeanor  is 
not  merged  in  the  misdemeanor.  People  v,  Richards  c6  PeU 
ion,  1  Mich.,  216. 

Evidence — Deolabation  of  co-conspibator. 

The  acts  and  declarations  of  a  co-conspirator  may,  after  suf- 
ficient proof  of  the  fact  of  a  conspiracy',  be  given  in  evidence 
to  charge  his  fellow  conspirator,  subject  always  to  the  limita- 
tion that  the  acts  and  declarations  admitted  be  those  only 
which  were  made  and  done  during  the  pendency  of  the  crim- 
inal enterprise,  and  in  furtherance  of   the  common  object. 
Where  the  declarations  are  merely  a  narrative  of  a  past  occur- 
rence, they  catmot  be  received  as  evidence  of  such  occurrence. 
They  must  be  concomitant  with   the  principal  act  and  con- 
nected with  it  so  as  to  constitute  a  part  of  the  res  gesta.    This 
is  upon  the  plain  ground  that  the  act  and  declaration  of  each 
in  prosecution  of  the  enterprise,  and  while  engaged  in  accom- 
plishing the  common  design,  is  to  be  considered  the  act  and 
declaration  of  all,  each  being  deemed  the  agent  of  all.     Uni- 
Ud  States  v.  Gooding,  12  Wheat,  46U;  Am,  Fur.  Co,  v.  Uni- 
ted Si{Uts,2  Peters,  358;  Stetson  v.   City   Bank  of  New 
Orleans,  2  Ohio  State,  167;  Paiion  v.  State,  6  Ohio  St.,  407. 
And  this  may  even  be  done  before  proving  a  conspiracy.     Peo- 
ple V,  BrotheHon,  47  Gal.,  388;  2  Gr.  Cr.  R,  444.     To  make 
ID  agreement  between  two  or  more  parties  to  do  an  act  inno- 
cent in  itself  a  criminal  conspiracy,  it  is  not  enough  that  the 
act  is  prohibited   by  statute,  but  the  agreement  must  have 
been  entered  into  with  a  criminal  intent.     People  v,  Powell, 
63  N.  r.,  88.     Generally,  see,  People  v.  Trequier,  1  Wh.  Cr. 
Cas.,  142;  People  v.  Melvin,  Yates,  S.   C,  111;  People  v. 
F'iiher,  14  Wendell,  9;  2  Daly  1;  Emmanuel's  Case,  6  C.  IL 
Bee,  33;  2  O.  H.  Rec.,  61;  Lambert  v.  People,  9  Cow.,  578; 
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7  lb.,  166;  People  v.  Eckford^  7  Cow.,  535;  People  v.  Oleott, 
2  Johns'  Cases,  301;  People  v.  Mather,  4  Wend.,  229;  2 
Wheeler's  Cr.  Cases,  617;  Roscoe's  Cr.  Ev.,  7th edition,  pages 
92  and  409;  State  v.  Crowley,  41  Wis  ,  271;  22  Am.  E.,  719; 
State  V.  Green,  7  Wis.,  676;  Comraonwealth  v.  Hunty  4  Met., 
123;  1  East's  P.  C,  461;  9  Cow.,  586;  McCord  v.  The  Peo- 
ple, 46  N.  Y.,  470;  People  v.  Stetson,  4  Barb.,  151;  People 
V.  Clough,  17  Wend.,  351;  Com,  v,  Morrill,  8  Cush.,  571; 
Com.  V,  Harris,  22  Penn.  St.  (10  Harris),  253. 

CORRUPT  SOLICITATION. 

Section  3942.  If  any  person,  directly  or  indirectly,  give, 
offer,  or  promise  any  valuable  consideration  or  gratuity  to 
any  other  person  not  being  such  officer  as  is  mentioned  in  the 
preceding  section,  with  intent  to  induce  such  other  person  to 
procure  for  him  by  his  interest,  influence,  or  any  other  means 
whatever,  any  place  of  trust  within  this  State,  he  shall  be  pun- 
ished by  fine  not  exceeding  three  hundred  dollars  and  impris- 
oned in  the  county  jail  not  exceeding  one  year.  [Limitation^ 
by  section  4167,  three  years.] 

Form  of  Indiotment  under  Seo.  4157. 

District  Court  of County. 


Corrupt  Solicitation. 


The  State  of  iowa, 
vs. 

•  •  • 

The  grand  jury  of  the  county  of .    .   .in  the  name  and  by  authority  of  the  State 

of  Iowa,  accuse  ...  of  the  crime  of  corrupt  solicitation  to  bribe  an  officer,  com* 
mitted  as  follows:  Said.  .  .  on  or  about  the  .  .  .  day  of  .  .  .,  187  ..  within  the 
county  of  .  .  .  and  State  aforesaid,  did,  wickedly,  advisedly,  corruptly,  and  feloni- 
ously solicit,  urge  and  endeavor  to  procure  T  C.  he.  the  said  T  C.  then  and  there 
being  the  chairman  of  the  Board  of  Supervisors  for  Linn  county,  and  then  and  there 
employed  in  the  execution  of  the  duties  of  said  office,  to  receive  proposals  for  con- 
tracting to  build  an  addition  to  a  certain  building  known  as  the  "  Fire  Proof  Build- 
ing,'* the  same  being  the  property  of  said  county,  and  in  order  to  prevail  upon  him, 
the  said  T  C,  to  agree  to  give  him.  the  said  R  W.  the  preference  in  and  the  benefit 
of  such  contract,  he.  the  said  R  W.  then  and  there  did  wickedly,  advisedly,  feloni- 
ously and  corruptly  offer  to  give  the  said  T  C.  then  and  there  being  the  chairman 
of  the  "  Board  of  Su|>ervisors  "  as  aforesaid,  a  large  sum  of  money,  to-wit:  the  sum 
of  two  hundred  dollars,  as  a  bribe,  present  and  reward,  in  contempt  of  the  laws,  and 
to  the  evil  example  of  others  in  the  like  case  offending,  and  contrary  to  and  in  viola* 
tion  of  law. 

Sec.  3943.  If  any  person,  not  being  snch  oflScer  as  is  re- 
ferred to  in  the  preceding  sections  of  this  chapter,  accept  and 
receive  of  another  any  vahiable  consideration  or  gratuity 
wliatever  as  a  reward  for  procuring,  or  attempting  to  procure, 
any  office  or  place  of  trnst  within  this  State  for  any  person, 
lie  shall  be  punished  by  fine  not  exceeding  three  hundred 
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dollars  and  imprisonment  in  the  connty  jail  not  exceeding 
one  year.     [Limitation,  by  section  4167,  three  years.] 

Sec.  3945.  If  any  person  summoned,  appointed,  or  sworn 
as  a  juror;  or  appointed  arbitrator,  umpire,  or  i*eferee;  or 
master  in  chancery;  or  auditor;  or  appraiser  as  aforesaid, 
take  or  receive  any  vahiable  consideration,  or  gratuity  what- 
ever,  to  give  his  verdict,  award,  or  report  in  favor  of  any  par- 
ticular party,  in  a  matter  for  t!ie  hearing  or  decision  of  which 
such  person  has  been  summoned,  appointed,  or  chosen  as 
aforesaid,  he  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  more  than  ten  years,  or  by  fine  not  exceeding 
one  thousand  dollars  and  imprisonment  in  the  county  jail  not 
exceeding  one  year. 

Sec.  3946.  If  any  person  attempt  to  improperly  influence 
any  juror  in  any  civil  or  criminal  cause,  or  any  one  drawn,  or 
Bummoned,  or  appointed,  or  sworn  as  such  juror,  or  any  arbi- 
trator or  referee,  in  relation  to  any  cause  or  matter  pending 
in,  or  to  be  brought  before,  the  court  for  which  such  juror  has 
been  drawn,  summoned,  appointed  or  sworn;  or  for  the  hear- 
ing and  decision  of  which  such  arbitrator  or  referee  has  been 
choice n  or  appointed,  he  shall  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars,  ana  by  imprisonment  in  the 
county  jail  not  more  than  six  months. 

Sec.  394T.  If  any  person  drawn,  summoned,  or  sworn  as  a 
juror,  make  any  promise  or  agreement  to  give  a  verdict  for  or 
against  any  person  in  any  civil  or  criminal  case,  or  corruptly 
receive  any  paper,  evidence,  or  information  from  any  one  in 
relation  to  any  matter  or  cause  for  the  trial  of  which  he  is 
Bworn,  without  the  authority  of  the  court  or  officer  before 
whom  such  cause  or  matter  is  then  pending,  he  shall  be  pun- 
ished by  a  fine  not  exceeding  two  hundred  dollars,  or  impris- 
onment  in  the  county  jail  not  exceeding  three  months. 

Sec.  3948.  If  any  sheriflf,  deputy  sherifl^,  constable,  or  cor- 
oner, receive  from  a  defendant,  or  any  other  person,  any  money 
or  other  valuable  thing  as  a  consideration  or  inducement  for 
omitting  or  delaying  to  arrest  any  defendant,  or  to  carry  him 
before  a  magistrate  or  to  prison;  or  for  postponing,  delaying, 
or  neglecting  the  sale  of  property  on  execution;  or  for  omit- 
ting or  delaying  to  perforin  any  other  duty  pcitaining  to  his 
office,  he  shall  be  punished  by  tine  not  exceeding  five  hundred 
dollars,  or  imprisoned  in  the  county  jail  not  exceeding  six 
months,  or  by  both  fine  and  imprisonment,  at  the  discretion 
of  the  court. 

The  limitation,  to  the  above  five  sections,  is  by  section  4167 
three  years;  and  a  similar  form  of  indictment  to  the  one  un- 
der section  3942,  first  given,  may  be  used,  with  the  proper 
changes* 
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COUNTERFEITING  MARK  OF  ANOTHER. 

Section  4079.  If  any  person  counterfeit  any  mark,  stamp, 
or  brand  of  another,  or  falsely  mark  any  cask,  package,  box, 
or  bale,  as  to  quality  or  quantity,  with  intent  to  defraud,  he 
shall  be  punished  by  fine  not  exceeding  two  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  more  than  six 
months,  or  by  both  line  and  imprisonment.  [Limitation,  by 
section  4167,  three  years.] 

For  form,  see  title  "Altering  Brands,  Stamps  and  Marks.'* 

CONTEMPTS. 

Section  3491.  The  following  acts  or  omissions  are  deemed 
to  be  contempts,  and  are  punishable  as  such  by  any  of  the 
courts  of  this  state,  or  by  any  judicial  officer  acting  in  the  dis- 
charge of  an  official  duty,  as  hereinafter  provided: 

1.  Contemptuous  or  insolent  behavior  towards  such  court 
while  engaged  in  the  discharge  of  a  judicial  duty  which  may 
tend  to  impair  the  respect  due  to  its  authority; 

2.  Any  willful  disturbance  calculated  to  interrupt  the  due 
course  of  its  official  proceedings; 

3.  Illegal  resistauce  to  any  order  or  process  made  or  issued 
by  it; 

4.  Disobedience  to  any  subpcBna  issued  by  it  and  duly 
served,  or  refusing  to  be  sworn,  or  to  answer  as  a  witness; 

5.  Unlawfully  detaining  a  witness  or  party  to  an  action  or 
proceeding  pending  before  such  court,  while  going  to  or  re- 
inaining  at  the  place  where  the  action  or  proceeding  is  thus 
pending; 

6.  Any  other  act  or  omission  specially  declared  a  contempt 
by  law; 

Sec.  3492.  In  addition  to  the  above,  any  court  of  record 
may  punish  the  follow  ng  acts  or  omissions  as  contempts; 

1.  Faihire  to  testify  before  a  grand  jury,  when  lawfully 
required  to  do  so; 

2.  Assuming  to  be  an  officer,  attorney,  or  counselor  of  the 
court,  and  acting  as  such  without  authority; 

3.  Misbehavior  as  a  juror,  by  improperly  conversing  with 
a  party,  or  with  any  other  person  in  relation  to  the  merits  of 
an  action  in  which  he  is  acting  or  is  to  act  as  a  juror,  or  re- 
ceiving a  communication  from  an}'  person  in  respect  to  it 
without  immediately  disclosing  the  same  to  the  court; 

4.  Disobedience  by  an  inlerior  tribunal,  magistrate,  or 
officer,  to  any  lawful  judgment,  order  or  process  of  a  superior 
court,  or  proceeding  in  any  matter  contrary  to  law,  after  it  has 
been  removed  from  such  tribunal,  magistrate,  or  officer. 
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Si:x:.  8493.  The  pnnishment  for  contempts  may  be  by 
fine  or  imprisonment,  or  both,  but  where  not  otherwise  specially 
provided,  courts  of  record  are  limited  to  a  line  of  fifty  dol- 
lars, and  an  imprisonment  not  exceeding  one  day,  and  all 
other  courts  are  limited  to  a  fine  of  ten  dollars. 

Sec.  3494.  But  if  the  contempt  consists  in  an  omission 
to  perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  performs  it.  In  that 
case  the  act  to  be  performed  must  be  specified  in  the  warrant 
of  the  commitment. 

Sec.  3495.  Unless  the  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  court,  or  comes  officially 
to  its  knowledge,  an  affidavit  showing  the  nature  of  the  trans- 
action is  necessary  as  a  basis  for  further  action  in  the  premises. 

Sec.  3496.  Before  punishing  for  contempt  unless  the 
oflender  is  already  in  the  presence  of  the  court,  he  mu8t  be 
served  personally  with  a  rule  to  show  cause  against  the  pun- 
ishment, and  a  reasonable  time  given  him  thei*efor;  or  lie  may 
be  brought  before  the  court  forthwith,  on  a  given  day,  by  war- 
rant, if  necessarv. 

ShXi.  3498.  When  the  offender  is  committed,  the  warrant 
must  state  the  particular  facts  and  circumstances  on  which  the 
court  acted  in  the  premises,  and  whether  the  same  was  in  the 
knowledge  of  the  court,  or  was  proved  by  witnesses. 

^^EC.  3499.  No  appeal  lies  from  an  order  to  punish  for  a 
contempt,  but  the  proceedings  may,  in  proper  cases,  be  taken 
to  a  higher  court  for  revision  by  certiorari. 

Sec.  3500.  The  punishment  for  a  contempt  constitutes  no 
bar  to  an  indictment;  but  if  the  offender  is  indicted  and  con- 
victed for  the  same  oflense,  the  court  in  passing  sentence  must 
take  into  consideration  the  punishment  before  inflicted. 

Sec.  3501.  Any  officer  authorized  to  punish  for  contempt, 
is  a  court  within  the  meaning  of  this  chapter. 

In  cases  of  contempt,  unless  the  same  is  committed  in  the 
immediate  presence  of  the  court,  or  comes  officially  to  its 
knowledge,  an  affidavit  showing  the  nature  and  acts  complained 
of  as  having  been  done  is  necessary  as  a  basis  of  the  proceed- 
ing against  a  person.  The  return  on  a  subpoena  and  a  failure 
of  the  Mritness'  appearance  when  called,  will  bring  the  mat- 
ter officially  before  the  court,^except  where  the  subpoena  is 
served  by  leaving  a  copy,  together  with  the  fees,  at  the  wit- 
ness' usual  place  of  residence,  in  which  case  he  is  not  liable 
for  a  contempt,  unless  it  is  shown  by  affidavit  that  the  copy, 
with  the  proper  fees,  came  into  the  hands  of  the  witness  in 
time  to  appear  and  testif)^  in  the  case.  Code,  Sec.  3495.   Where 
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the  person  is  guilty  of,  or  charged  with,  an  act  which  is  a 
contempt,  not  committed  in  the  presence  of  the  court,  the  of- 
fender must  be  served  with  rule  as  provided  in  Sec  3496, 
which  may  be  in  the  following  form: 

The  State  of  Iowa, 

To  the  Sheriff  of ,   .  ,  County: 

Whereas,  on  the  .   .  day  of .   .  1878.  a  subpcena  was  issued  from  the  .   .  .  court, 

in  and  for  Linn  county,  at  the  request  of  J  S.  requiring  L  S  to  be  and  appear  before 

said  court,  at  .   .   •  ,  on  the  .   .  day  of .   .  .  1878,  then  and  there  to  testify  on  behalf 

of  the  .   .   .  ,  in  an  action  pending  in  said  court,  wherein  said  J  S  was  (or)  is  plain- 

tiff,  and  S  M  was  (or  is)  defendant,  which  subpoena  was  duly  served  by  .   •  .  ,  a 

...  of  Linn  county,  Iowa,  on  the  said  L  S.  on  the  .   .  day  of .    .  ,  1878  (no  fees 

being  demanded);  and  whereas,  on  the  said  day  .   .  ,  1878.  and  hour  the  said  L  S 

was  duly  called  in  open  court  as  such  witness,  but  failed  to  appear  in  any  manner. 

You  are  therefore  commanded  to  make  known  to  the  said  L  S  that  he  be  and  appear 

before  the  s.iid  court,  on  the  .   .  day  of .   .  .  1878.  to  show  cause,  if  any  he  has.  why 

he  should  not  be  punished  according  to  law.  for  contempt  of  court  (which  must  be 

signed  by  the  clerk  with  the  seal  attached  or  by  the  justice). 

If  it  is  desired  to  bring  the  witness  forthwith  before  the 
court,  then  add  in  the  command  to  the  sheriff  "you  are  there- 
fore commanded  to  attach  the  said  L  S,  and  bring  him  before 
the  court  forthwith  to  answer  for  a  contempt  of  court  in  not 
appearing  to  testify  in  obedience  to  said  subpoena." 

Form  of  Conviction  for  Contempt. 

State  of  Iowa 

vs.  \     Contempt. 
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Whereas,  heretofore,  on  the  .  .  day  of .  .  ,  1878.  a  subpoena  issued  from  this 
court,  and  w.is  duly  served  on  the  defendant,  L  S,  on  the  said  day,  commanding  him 
to  appear  bt:fore  .  .  .  ,  on  the  .  .  day  of  .  .  ,  1878,  to  testify  in  a  certain  cause  then 
pending  before  said  court  on  part  of  the  plaintiff,  in  an  action  then  pending,  wherein 
J  S  was  plaintiff  and  S  M  defendant;  and  whereas,  it  appears  to  the  court  that  the 
defendant  was  regularly  and  duly  served;  and  whereas,  the  said  L  S.  on  the  day  of 
trial  W.IS  duly  called  to  then  and  there  testify,  but  failed  in  any  manner  to  appear; 
and  whereas,  on  the  .  .  day  of .  .  .  1878.  on  motion  of  plaintiff,  a  rule  was  issued. 
on  Slid  defendant,  requiring  him  to  appear  forthwith  before  said  court,  to  show  cause 
why  he  should  not  be  punished  for  contempt  of  court  in  the  disobedience  to  said 
subpoen.i.  which  rule  was  duly  served  on  the  defendant  and  a  return  made  (or  if  the 
acts  were  committed  in  presence  of  the  court,  then  recite  the  words  or  acts  done  m 
which  no  rule  is  required  to  be  served).  And  now.  on  this  .  .  day  of  .  .  ,  1878,  the 
said  L  S.  appearing  in  person  and  by  counsel,  and  failing  to  show  sufficient  excuse 
for  disobeying  said  subpoena  (or  for  usmg  the  abusive,  insulting  language  and  con- 
duct towards  the  court  above  set  out),  it  is  considered  and  adjudged  that  the  said  L 
S  is  guilty  of  a  contempt  of  this  court,  and  it  is  therefore  ordered  that  he  pay  a  fine  of 
.  .  .  ,  and  pay  the  costs  of  this  proceeding.  (If  the  contempt  is  for  refusing  to 
testify  or  comply  with  some  order  of  court,  such  fact  must  be  recited  and  the  order 
should  be  in  that  case  after  the  record  imposing  the  fine,  if  any,  direct,  as  follows): 
And  it  is  further  orrlered  that  the  said  L  S  be  imprisoned  in  the  county  jail  until  he 
shall  express  his  willingness  to  testify  and  give  evidence  in  said  cause,  and  that  a 
warrant  issue  for  the  execution  of  this  ordiT. 

Form  of  Warrant  of  Commitment. 

The  State  of  Iowa, 

To  the  Sheriff  of .   ,   ,  County, 

Whereas,  on  the  ,  .  day  of .  .  ,  1878,  by  an  order  made  by  the  .  .  ,  court,  L 
S  was  convicted  of  a  contempt  of  court  for  disobedience  of  the  lawful  process  of  said 
court  (or  whatever  the  facts  are): 

You  are  therefore  ordered  to  take  said  L  S  and  keep  him  in  your  custody  in  the 
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county  jail  for  the  period  of  (or  in  case  of  refusal  to  testify,  state  as  follows),  until 
the  said  L  S  shall  express  his  willingness  to  testify  and  give  his  evidence  in  ...   . 
(naming  the  cause),  and  when  he  shall  express  his  willingness  so  to  do.  that  yon 
bring  him  into  court  or  detain  him  until  he  be  legally  discharged. 
Signed  this  .    .  day  of .    .  ,  etc. 

Fomi  of  Attaehment  for  Contempt  in  Diiobeying  a  Writ  of  Habeai  Corpni. 

The  State  op  Iowa, 

To  the  Hheriff  of .   ,   ,  County. 

Whereas,  it  appears  satisfoctonly  to  me  that  M  N.  to  whom  a  writ  of  habeas 
cor^s  was  delivered,  commanding  him  to  have  the  body  of  .  •  .  ,  in  said  writ  named, 
before  me  at  .  .  .  ,  on  etc.,  to  be  dealt  with  according  to  law,  has  failed  and  neg- 
lected to  ol)ey  said  writ  as  directed  by  not  producing  and  bringing  the  said  .  .  . 
before  me,  and  by  not  making  any  return  to  said  writ,  you  are  therefore  commanded 
forthwith  to  arrest  the  said  ....  and  bring  him  immediately  before  me,  at  .  .  .  , 
etc..  to  be  dealt  with  according  to  law. 

And  you  are  further  ordered  to  bring  up  and  have  before  me  at  said  time  and 

Elace,  the  body  of  the  said  ....  who  is  alleged  to  be  illegally  restrained  of  his 
berty  by  the  said  L  S,  at .   .    .  ,  etc.,  to  be  dealt  with  as  by  law  provided. 

(If  the  attachment  is  issued  by  order  of  the  court,  the  clerk  must  sign  it  and  at- 
tach the  seal  of  the  court,  if  issued  by  the  judge  in  vacation  he  signs  without  any 
seal.) 

Form  of  Warrant  of  Commitment. 

The  State  of  Iowa, 

To  the  Sheriff  of ,   .   ,  County. 

Whereas,  L  S  has  been  brought  before  me  on  an  attachment  for  contempt 
issued  by  me  (here  state  the  contempt);  and  whereas,  the  said  L  S  still  refuses  to 
produce  the  body  of  the  said  ....  according  to  the  command  of  said  writ,  and 
refu!»es  to  make  a  plain  and  unequivocal  return  and  answer  to  said  wnt  of  habeas 
corpus : 

You  are  therefore  commanded  to  take  the  said  ....  and  him  safely  keep  in  the 
Jail  of .  .  .  county,  until  he  shall  comply  with  said  writ  of  habeas  corpus,  or  until 
he  is  otherwise  legally  discharged.  (To  be  signed  by  the  clerk  or  judge  as  the  case 
may  be.) 

Contempts  are  of  two  kinds. 

Contempts  are  of  two  kinds,  direct  and  constructive.  A 
direct  contempt  is  one  offered  in  the  presence  of  the  court 
while  setting  judicially;  a  constructive  contempt  is  one  which 
tends  to  obstruct  and  embarrass  a  court,  though  the  act  be  not 
done  in  its  presence.  Stziart  v.  The  People^  3  Scam.  (111.), 
395;  People  v,  Wilson^  64  111.,  195;  16  Am.  R.,  on  page  542; 
1  Am.  Cr.  R.,  107;  Heg  v.  Skipworth^  12  Cox's  Crim.  Cases, 
361;  1  Green's  Cr.  R,  121. 

Is  AN   INHERENT   AND   NECESSARY   POWER. 

The  power  to  punish  for  contempt  is  inlierent  in  all  courts; 
its  existence  is  essential  to  the  preservation  of  order  in  judicial 
proceedings,  and  to  the  enforcement  of  the  judgments,  orders 
and  writs  ot"  courts,  and  to  the  due  administration  of  justice. 
Ex  parte  v.  liohinson^  19  Wallace,  505;  2  Green's  Cr.  R., 
135;  Watson  v,  Williams^  36  Miss.,  33;  State  v,  Mathews,  37 
K.  H.,  451 ;  Brown  v.  Brown,  4  Ind.,  627;  Loveland  v,  JoneSy 
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lb.,  184;  State  v.  Tipton,  1  Blackf.,  166;  Ex  parte  Orace^  13 
Iowa,  209;  2  Iowa,  71;  2  lb.,  551. 

Is  A  crijunal  proceeding. 

Tlie  right  of  liberty  is  also  subject  to  restriction  as  a  pun- 
ishment for  contempts  of  court  which  may,  without  impro- 
priety, be  classed  with  crimes.  Ilurd  on  Habeas  Corpus,  2d 
ed.,  page  7.  And  every  proceeding  to  punish  for  contempt  is 
a  criminal  proceeding.  4  Blackstone's  Com.,  283,  284;  Pass- 
more  Williams'  Case,  26  Penn.  St.  R,  9;  State  v.  Mathews^ 
37  N.  H.,  450;  In  the  matter  of  E.  B.  Peyton^  12  Kansas, 
on  page  405;  Whittem  v.  State,  86  Ind.,  196;  McConnell  v. 
State,  46  lb.,  298;  State  v.  Cutler,  13  Kansas,  on  page  144. 
But  not  to  that  extent  as  to  deny  the  right  to  punish  by  courts 
though  not  having  criminal  jurisdiction  in  criminal  cases. 
Middlehrooh  v.  State,  43  Conn.,  257;  21  Am.  R.,  650. 

Jury  trial  not  allowable. 

The  power  to  punish  for  contempt  without  the  intervention 
of  a  jury  is  inherent,  and  the  exercise  of  this  power  is  not  in 
conflict  with  the  constitution,  which  provides  that,  "  the  right 
of  trial  by  jury  shall  remain  inviolate."  Ex  parte  Orace,  12 
Iowa,  209.  It  can  hardly  be  possible  that  it  was  ever  intended 
that  in  any  case  for  contempt  a  trial  shall  be  had  by  a  jury. 
State  V.  Cutler,  13  Kansas,  131. 

Jurisdiction. 

In  matters  of  contempt,  when  a  court  having  jurisdiction 
of  a  cause  is  proceeding  to  arrest  a  party  for  contempt,  no 
other  court  can  intermeddle  with  or  stay  the  proceedings,  or 
release  the  party  on  habeas  corpus.  Ex  parte  Hohnan,  28 
Iowa,  88.  But  if  the  order  alleged  to  have  been  violated  was 
made  without  jurisdiction,  no  one  is  liable  for  contempt 
Haines  v.  Haines,  35  Mich.,  143. 

Every  court  is  sole  judge. 

In  matters  of  contempt  every  court  is  sole  judge  of  its  orders 
and  authority.  Ex  parte  Ilolman,  28  Iowa,  88.  The  sole 
adjudication  of  contempts,  and  the  punishment  thereof  in  any 
manner,  belongs  exclusively  and  without  interference  to  each 
respective  court.  2  Iowa,  70;  Ex  parte  Kearney,  7  Wheat., 
41;  Leavenworth  v.  Tipton^  1  Blackf.,  166;  Yeates'  Case,  4 
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Johnson,  354;  Johnson  v.  Commonwealth^  1  Bibb.,  598; 
Wyatt  t?.  Magee^  3  Ala.,  94;  Ex  parte  Paaemore  Williams^  26 
Penn.  St.  R,  9;  Bobb  v.  McDonald,  29  Iowa,  830. 

Federal  and  state  courts. 

Federal  courts  or  judges  cannot  discbarge  persons  from  cus- 
tody, under  process  for  contempt,  issued  by  a  state  court  in  the 
course  of  a  suit  pending  therein,  even  though  it  relates  to 
property  of  Indians,  over  which,  under  special  treaties  and 
acts  of  Congress,  such  state  court  has  no  jurisdiction.  Ex 
parte  Forhes,  1  Dillon's  Circuit  Court  K.,  863. 

Justice  of  the  peace. 

A  justice  has  the  power  to  punish  for  contempt  a  person 
refusing  to  answer  a  subpoena,  or  refusing  to  be  sworn,  etc. 
Eohb  V.  McDonald,  29  Iowa,  330;  4  Am.  K.,  211 ;  Whitcorab's 
Case,  120  Mass.,  118;  21  Am.  K.,  502;  Clarke's  Case,  12  Cush., 
820;  Piper  v.  Pearson,  2  Gray,  120;  State  v.  Copp,  15  N. 
H.,  212;  /li  re  Cooper,  32  Vt.,  253. 

Becords  should  contain. 

Where  the  action  of  tlie  court  is  founded  upon  evidence 
given  by  others,  such  evidence  must  be  reduced  to  writing  and 
be  filed  and  preserved.  Code,  Sec.  3497;  Skiff  v.  State,  2 
Iowa,  551;  Whitem  v.  State,  26  Ind.,  196,  213;  McConnell  v. 
State,  46  lb.,  298 ;  2  Green's  Cr.  E.,  723. 

VmilN  THE  KNOWLEDGE  OF  COURT. 

Where  the  court  acts  upon  its  own  knowledge  in  the  prem- 
ises,  such  as  where  the  contempt,  if  any,  was  committed  in 
tlie  presence  of  the  court,  a  statement  of  the  facts,  containing 
the  acts  for  which  the  punishment  is  sought  to  be  enforced, 
mn8t  be  made  a  matter  of  record.  Skiff  v.  State,  2  Iowa, 
551;  Code,  Sec.  3497;  State  v.  XTtley,  13  Iowa,  593;  State  v. 
Dougherty,  32  Iowa,  261;  State  v.  Mathews,  37  N.  H.,  450. 

Custody — Arrest  without  warrant. 

Where  a  contempt  is  committed  in  the  presence  of  the  court, 
the  offending  party  may  be  ordered  into  custody  without  a 
warrant,  but  a  record  of  the  offense  and  the  arrest  should  im- 
mediately be  made.    State  v,  Mathews,  37  N.  H.,  450. 
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Defendant  entitled  to  time  to  answer. 

A  part}'^  who  is  in  contempt  of  court  is  entitled  to  a  reason- 
able time  before  punishment  in  which  to  prepare  and  tile  his 
answer  as  an  explanation.  State  v.  Duffey^  15  Iowa,  425; 
Steller  v.  Steller,  25  Mich.,  159. 

Municipal  corporations  and  powers. 

It  is  universally  admitted  tliat  by  the  law  of  England  a  town 
or  city  council  had  no  power,  without  express  act  of  parliment, 
to  make  an  ordinance  with  penalty  of  imprisonment  or  to 
commit  for  contempt  of  its  authority.  Grant  on  Corp.,  84-86; 
4  Moores  P.  C,  89;  Barter  v.  Commonwealth^  3  Penn.,  253. 

A  city  council  is  not  a  legislature. 

It  has  no  power  to  make  laws,  but  merely  to  pass  ordin- 
ances upon  such  local  matters  as  the  legislature  may  commit 
to  its  charge.  Neither  branch  of  a  city  council  is  a  court,  or, 
in  accurate  use  of  language,  vested  with  any  judicial  functions 
whatever.  To  allow  such  a  body  to  punish  summarily  by  im- 
prisonment, the  refusal  to  answer  any  inquiry  which  the  whole 
body,  or  one  of  its  committees  may  choose  to  make,  would  be 
a  most  dangerous  innovation  of  the  rights  and  liberties  of  the 
citizen.  Anderson  v.  Dxinn^  6  Wheat.,  233,  234;  12  Cokes 
R,  75;  Whitcomb's  Case,  120  Mass.,  118;  21  Am.  R,  502. 

Legislative  bodies  have  power  to  punish. 

The  power  doubtless  exists  in  each  branch  of  the  General  or 
State  government  to  punish  for  contempts.  Anderson  v.  Dunn^ 
6  Wheat.,  204;  Biirnham  v.  Morrissey,  14  Gray,  226;  State 
V,  Ilathews,  37  N.  H.,  450;  Falvey's  Case,  7  Wis.,  630;  Whit- 
comb's Case,  120  Mass.,  118;  21  Am.  R,  502. 

Notary  public's  power  to  punish. 

It  is  held  in  Kansas  that  where  a  witness  refuses  to  give  his 
deposition  when  duly  notified  is  in  contempt,  and  a  notary 
has  the  power  to  punish,  and  commit  fur  contempt.  In  ^nat- 
ter  of  Aheles^  12  Kansas,  451. 

What  are  contempts — Publication  of  newspaper  articles. 

The  publication  by  an  attorney  of  an  article  in  a  newspaper 
criticising  the  rulings  of  the  court  in  a  cause  tried  and  deter- 
mined prior  to  the  publication,  does  not  constitute  contempt- 
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nous  or  violent  behavior  toward  the  court,  pnnishable  as  a  con- 
tempt. Whether  the  publication,  if  made  during  the  pendency 
of  the  trial,  would  justify  the  court  in  punishing  the  writer 
for  contempt,  qucere.  Dunham  v.  State,  6  Iowa,  245;  State 
V.  Anderson,  40  Iowa,  207;  3  Wheeler's  Cr.  Cases,  1.  To  say 
that  "  the  prisoner  will  get  a  new  trial,"  and  eventually  escape 
justice,  because  $1,400  is  enongh  now-a-days  to  purchase  im- 
munity from  the  consequences  of  any  crime,"  and  that  "the 
courts  are  now  completely  in  the  control  of  corrupt  and  mer- 
cenary shysters,  the  jackals  of  the  legal  profession,  who  feast 
and  fatten  on  human  blood,  spilled  by  the  hands  of  other 
men,"  is  a  contempt  and  calculated  to  embarrass  and  obstruct 
the  administration  of  justice.  People  v.  Wilson,  64  111.  R, 
195;  1  Am.  Cr.  R,  107. 

All  acts  tending  to  obstruct  is  contempt. 

All  acts  calculated  to  impede,  embarrass  or  obstruct  the 
administration  of  justice,  should  be  considered  as  in  the  pres- 
ence of  the  court,  and  are  contempts.  People  v.  Wilson,  64 
His.  R.,  195;  Dunluim  v.  State,  6  Iowa,  245;  State  v,  Morrill, 
16  Ark.,  384;  Story  v.  People,  70  111.,  45;  22  Am.  R.,  158, 

In  begard  to  oases  ended. 

It  seems  to  be  conceded  as  a  well  settled  principal  of  law, 
that  the  court  has  no  right  to  punish  any  criticism  on  its  decis- 
ions, or  official  conduct  in  regard  to  cases  that  are  ended,  so 
long  as  its  action  is  correctly  stated  and  its  official  integrity 
is  not  impeached.  Dunham  v.  State,  6  Iowa,  245;  People  v. 
Wilson,  64  111.,  195;  1  Am.  Cr.  R  107;  16  Am.  R  528. 

Pctblisheb's  knowledge  of  article. 

The  proprietor  of  a  newspaper  may  be  punished  for  con- 
tempt for  an  article  published  in  the  newspaper  owned  by 
Lim,  although  such  article  was  published  without  his  knowl- 
edge and  consent,  when  to  a  rule  to  show  cause  he  makes  no 
defense  as  to  matters  of  fact,  except  that  he  did  not  know  or 
sanction  it  before  publication.  People  v,  Wilson,  64  111.,  195; 
1  Am.  Cr.  R,  107;  16  Am.  R,  528. 

Managing  editor,  liability  of. 

The  managing  editor  of  a  newspaper  may  be  punished  for 
eo&tempt  for   permitting   the  publication  of  a  newspaper 
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article,  wliicli  althougli  not  written  by  him,  was  seen  by  liim 
before  publication,  and  which  he  had  power  to  exclude  from 
the  paper.  People  v.  Wilson^  64  Ills.,  195;  1  Am.  C.  R, 
107;  16  Am.  R  528. 

Contents  of  a  PETmoN. 

The  employment  of  abusive  and  impertinent  language 
toward  the  court  in  a  petition  signed  by  the  party,  and  filed 
with  the  clerk,  is  aground  for  an  attachment  to  show  cause  of 
contempt.  State  v.  Keene^  6  La.,  375;  State  v,  Redtnond^  9 
La.,  319. 

Towards  a  judge  during  recess. 

Where  the  judges  had  taken  a  recess  and  during  this  time 
the  defendant  approached  the  Chief  Justice,  and  used  toward 
him  abusive  language  and  assaulted  him,  it  was  held  a  con- 
tempt.    State  V.  Garl<ind^  25  La.,  532. 

Propositions  to  jurors. 

A  proposition  to  a  juror  to  signal  from  a  window  of  the 
jury  room  how  the  jury  stand  with  regard  to  their  verdict,  is 
a  contempt.     State  v.  Doty^  3  Vroom,  32  N.  J.,  403. 

Justice  refusing  to  certify  records. 

The  refusal  of  a  justice  of  the  peace  to  amend  his  return  to 
a  writ  of  certiorari  when  required  so  to  do,  is  a  contempt. 
Talbot  V.  White,  1  Wis.,  444. 

Witness  before  grand  jury. 

The  examination  of  a  witness  before  a  grand  jury  is  a  pro- 
ceeding upon  an  indictment,  and  the  refusal  to  answer  a 
proper  question  is  a  contempt.  People  v.  Hackley,  24  N.  Y., 
74. 

Refusal  generally. 

To  refuse  to  testify  may  be  a  contempt.  Lochwood  v. 
State,  1  Ind.,  161. 

Failure  to  appear  in  a  criminal  case. 

A  witness  was  subpoenaed  to  appear  at  the  term  of  court 
in  a  criminal  case,  but  failed  to  appear:  Held,  the  witness 
being  in  contempt  could  have  been  brought  before  the  court 
upon  a  warrant  returnable  at  a  given  day,  and  this  may  be  at 
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a  subsequent  terra  of  tlie  court,  or  the  arrest  may  be  made  at 
any  time,  if  the  case  require  it.  But  the  court  may  direct 
the  witness  released  on  bail,  if  arrested  before  return  day. 
Tliese  proceedings,  however,  must  only  be  had  in  a  case  of 
actual  contempt.  The  issuing  of  such  writ  rests  in  the  sound 
discretion  of  the  court. 

Discretion  of  judge. 

Where  the  record  does  not  show  that  this  discretion  in  re- 
fusing to  issue  the  writ  was  abused  by  the  court  below,  the 
presumption  is  that  the  necessity  for  such  arrest  and  requiring 
bail  to  be  given  was  not  made  to  appear  to  the  court,  or  that 
the  witness  could  be  arrested  at  the  next  term  of  court.  State 
V.  Archer,  Western  Jurist,  June  No.,  1878,  p.  378. 

DiSEEOARDINO  ORDER  OF  OOTTRT. 

If  a  witness  disregards  the  order  of  the  court,  to  remain  out 
of  the  court  room  while  another  witness  testifies,  he  is  guilty 
of  contempt.  Grimes  v.  Martin,  10  Iowa,  347;  Davenport 
^'  ^ffffj  15  Kansas,  366. 

Effect  of  violating  order. 

While  a  witness  may  be  in  contempt  for  remaining  in  court 
room  against  an  order  of  court,  and  may  effect  his  credibility, 
it  does  not  render  him  incompetent.  Grimes  v,  Martin,  10 
Iowa,  347;  Davenport  v.  Ogg,  15  Kansas,  366;  Keith  v.  WiU 
9on,  6  Mo.,  435;  State  v.  Salge,  2  Nev.,  321;  Gregg  v.  State, 
3  W.  Va.,  705;  Bell  v.  State,  44  Ala.,  393;  State  v.  Sparrow, 
3  Murphy  (N.  C),  487;  Hopper  v.  Commonwealth,  6  Grat, 
Va.,  684. 

Practice — Power  of  coxtrt — Order. 

The  district  court  has  no  power  to  order  a  party  to  deliver 
to  the  sheriff  the  key  of  a  safe  which,  with  the  contents,  the 
party  claims  as  his  own  property,  and  upon  his  refusing  to 
obej  the  order,  to  fine  him  for  contempt.  State  v.  Start,  7 
Iowa,  501. 

Appeal — Certiorari. 

Under  section  1606,  Code,  1851,  "No  appeal  lies  to  an  order 
to  punish  for  a  contempt,  but  the  proceedings  may,  in  proper 
CMes,  be  taken  to  a  higher  court  for  revision  by  certiorari,^^ 
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the  same  being  incorporated  into  section  2696,  Rev.  1860,  and 
section  3499,  Code,  1873.  Under  this  law  it  is  held  that  no 
appeal  lies  but  certiorari  only.  Dunham  v.  State,  6  Iowa, 
245.  No  appeal  lies  nnless  by  statute  authorizing  it,  in  cases 
of  contempt,  and  there  seems  to  be  no  statute  to  tliat  effect  in 
Indiana  {Hunter  v.  State,  6  Ind.,  243;  Haines  v.  HaineSy 
35  Mich.,  139),  while  in  Michigan  an  appeal  is  allowed. 

Justice's  jitdgment,  how  reviewed. 

The  judgment  of  a  magistrate  punishing  for  contempt  can 
only  be  reviewed  on  habeas  corpus  so  far  as  to  see  whether  he 
had  jurisdiction.  State  v.  Towle,  42  N.  II.,  54<).  But  under 
statutes  like  Iowa,  the  proceedings  in  contempt  of  a  justice 
of  the  peace  are  reviewed  on  certiorari. 

Section  3216,  Code,  1873:  The  writ  of  certiorari  may  be 
granted  whenever  specially  authorized  by  law,  and  especially 
in  all  cases  where  an  inferior  tribunal,  board  or  officer  exer- 
cising judicial  functions,  is  alleged  to  have  exceeded  his  proper 
jurisdiction,  or  is  otherwise  acting  illegally,  when  in  the  judg- 
ment of  the  superior  court  there  is  no  other  plain,  speeoy 
and  adequate  remedy. 

Section  3224.  No  writ  shall  be  granted  after  twelve 
months  have  elapsed  from  the  time  the  inferior  court,  tribu- 
nal board  or  officer  has,  as  alleged,  exceeded  his  proper  juris- 
diction, or  has  otherwise  acted  illegally. 

Impbisonment. 

While  a  debtor  cannot  be  imprisoned  for  a  debt,  he  may  be 
imprisoned  for  the  violation  or  refusal  of  an  order  of  the 
court.     Steller  v,  Steller,  25  Mich.,  159. 

These  sections  are  applicable  to  justice's  courts,  and  the 
writ  of  certiorari  extends  to  their  courts  as  well  as  others  in 
matters  of  contempt  for  the  purpose  of  reviewing  its  proceed- 
ings. 

When  affidavft  not  required. 

Where,  the  defendant  and  the  grand  jury  both  being  present 
in  open  court,  it  is  stated  on  the  part  of  the  latter,  that  the  de- 
fendant has  declined  to  answer  a  question  before  them,  and  he 
thereupon  does  not  deny,  but  justifies  his  refusal,  and  reiter- 
ates the  same,  the  contempt  is  in  the  immediate  view  and 
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presence  of  tlie  court;  an  affidavit  is  not  necessary  to  a  com- 
mitment.    People  V.  HacJdey^  24  N.  Y.,  74. 

Witness  held  on  contempt,  dischaboe  of. 

Where  a  witness  is  committed  until  be  shall  consent  to  an- 
swer, he  is  entitled  to  discharge  when  the  proceeding  or  cause 
of  action  in  which  he  was  subpoenaed  is  dismissed.  In  mat- 
Ur  of  Ilall,  10  Mich.,  210. 

Appearance  in  pebson  or  by  attorney — Trial. 

On  a  rule  to  show  cause  why  an  attachment  should  not  issue 
against  the  defendant  for  a  contempt,  if  he  relies  on  an  excuse 
only,  he  should  appear  in  person.  If  he  appear  by  attorney 
and  defend  on  legal  grounds,  an  excuse  can  only  be  regarded 
in  mitigation  of  punishment,  and  not  as  ground  for  discharg- 
ing the  rule.  People  v,  Wilaon,  64  III.,  195;  1  Am.  Cr.  R., 
107.  But  where  the  defendant  absents  himself  with  a  view 
of  being  beyond  the  reach  of  court,  the  court  may  proceed 
vithoot  Iiis  presence  and  enter  judgment.  Middlebrook  v. 
State,  43  Conn.,  257;  21  Am.  R.,  650. 

POBHER  ADJUDICATION — BaR. 

A  punishment  for  contempt  is  no  bar  to  a  prosecution  for  a 
breach  of  the  peace  or  commission  of  a  crime.  43  Conn., 
257;  21  Am.  R.,  650;  4  Johnson,  N.  Y.,  317;  9  lb.,  395. 

Purging  of  contempt — Answer. 

Until  a  defendant  held  to  be  in  contempt  has  purged  him- 
8elf  of  the  contempt,  by  obeying  the  orders  of  court,  made 
absolute  against  him,  the  court  may  refuse  to  receive  such  par- 
ties pleading.     Saylor  v.  Mackhie,  9  Iowa,  209. 

Dismissal  of  suit,  right  to. 

Tlie  mere  failure  to  comply  with  the  order  of  court  does 
Qot  of  itself  so  put  a  plaintiff  in  contempt  as  to  prevent  him 
from  dismissing  his  suit  on  payment  of  costs.  Smith  v. 
Smith,  2  Blackf ,  232. 

Defense — Excuse — J  ustifioation. 

It  IS  no  defense  to  a  proceeding  in  contempt  to  claim  that 
fhe  witness  was  not  bound  to  answer  the  question  projmunded 
to  him.  It  is  for  the  court  and  not  the  witness  to  determine 
vliethcr  an  answer  would  criminate  him.    State  v.  Duffy,  15 
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Iowa,  425 ;  People  v,  Mather,  4  Wendell,  230;  6  Cowan,  254- 
255.  Neither  can  a  peace  officer  be  excused  when  the  question 
involves  only  facts  of  recent  occurrence;  the  answer  cannot 
criminate  the  witness.    Hunt  v.  McCalla^  sheriffs  20  Iowa,  20. 

Insufficient  excuse. 

It  is  not  a  sufficient  ex<»use,  nor  does  it  furnish  any  ground 
for  releasing,  for  the  reason  that  the  affidavit  desired  by  the 
party  at  whose  instance  the  subpoena  was  issued,  would  not  be 
legally  admissible  in  the  proceeding  pending  in  another 
forum;  this  the  court  must  determine  and  not  the  witness. 
Rohb  V,  McDonaldy  29  Iowa,  330;  4  Am.  R,  211. 

Answer — Discharge,  effect  of  on  trial. 

In  all  cases  of  proceedings  for  alleged  constructive  con- 
tempt, except,  perhaps,  when  they  are  to  enforce  a  civil  rem- 
edy, if  the  j)arty  charged  fully  answers  all  the  charges  against 
him,  he  shall  be  discharged  as  to  the  attachment,  and  the  court 
cannot,  after  that,  hear  evidence  to  impeach  or  contradict  him. 
4  Black.  Com.,  286;  Saunders  v,  Melhulish,  6  Mod.,  73;  1 
Yeates,  40;  In  the  Matter  of  Mnore,  63  N.  C,  397;  United 
States  V.  Dodge,  2  Gallis,  313;  People  v.  Few,  2  Johns.,  290; 
State  V.  Earl,  41  Ind.,  464;  2  Green's  Or.  K.,  680. 

Dkfense,  excuse  sufficient. 

Until  a  party  has  been  subpcenead  to  attend  before  a  grand 
jury,  or  a  subpoena  has  been  issued  for  him,  it  is  not  a  con- 
tempt of  court  for  a  person  to  induce  him  to  absent  himself 
in  order  that  he  may  not  be  subpoenaed.  McConnellv,  State^ 
46  lud.,  298;  2  Green's  Cr.  K,  723. 

Excuse — Non-payment  of  alimony. 

Where  an  order  has  been  made  by  a  court  for  the  payment 
of  alimony  in  an  action,  a  party  failing  to  pay  the  same  is  not 
in  contempt  unless  a  proper  demand  of  payment  and  refusal 
is  shown.     Brown  v.  Brown,  22  Mich.,  299. 

Inability  to  pay. 

If  it  appear  that  the  debtor  is  unable  to  pay  the  sum  or- 
dered to  be  paid,  that  may  be  deemed  a  sufficient  excuse 
when  he  appears  to  answer  for  apparent  contumacy,  as  he 
cannot  be  adjudged   to  be  in  contempt  of  an  impossibility. 
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Ex-jparU  Coherty  6  Cal.,  R,  318;  in  Myers  v.  THmhle^  3  E. 
D.  Smith,  612;  Galland  v.  Oalland,  44  Cal.,  475;  13  Am. 
R167. 

Sentence — Presence  op  defendant. 

A  sentence  for  contempt  committed  in  the  presence  of  the 
court  is  valid,  though  pronounced  in  the  absence  of  the  offen- 
der. Middlebrook  v.  State,  43  Conn.,  257;  State  v.  Taff,  39 
Conn.,  82;  21  Am.  R,  650. 

CRUELTY  TO  ANIMALS  BY  TORTURING,  Etc. 

Sectoin  4031.  If  any  person  torture,  torment,  deprive  of 
necessary  sustenance,  cruelly  beat,  mutilate,  cruelly  kill,  or 
overdrive  any  animal,  or  unnecessarily  fail  to  provide  the  same 
with  proper  food,  drink,  shelter,  or  protection  from  the 
weather,  or  cruelly  diive  or  work  the  same  when  unlit  for 
labor,  or  cruelly  abandon  the  same,  or  c^rry  or  cause  the  same 
to  be  carried  on  any  vehicle,  or  otherwise,  in  an  unnecessarily 
cruel  and  inhuman  manner,  he  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding  thirty  days,  or  by  line 
not  exceeding  one  hundred  dollars.  [Limitation,  by  section 
4168,  one  year.] 

Form  of  Information. 
The  State  of  Iowa,  \ 

vs.  >     Before  ....  a  justice  of  Linn  Co.,  Iowa. 
)  Information. 

The  defendant  is  accused  of  ihe  crime  of  torturing  an  animal :    For  that  the  said 
defendant,  on  the  .    .    .  day  of.    .    .  ,  187  .  ,  in  the  township  of     .   .  county   of 
.  .  .  and  state  of  Iowa,  unlawfully,  maliciously  and  cruelly  did  beat  a  certain 
borse.  of  the  property  of  him,  the  said  .    .   .  .contrary*  to  and  in  violation  of  law. 

Or.  unlawfully,  maliciously  and  cruelly  did  wound  a  certain  cow,  the  property  of 
one  C  D.  by  striking  and  cutting  the  said  cow  on  the  back  with  an  ax,  contrary,  etc. 

Or,  a  certain  living  creature,  to-wit.,a  horse,  did  then  and  there  unlawfully  and 
onnecessarily  overdrive  and  greatly  injure,  contrary,  etc. 

lM)icTMEifT — Information. 

Under  the  Texas  statute  for  the  protection  of  dumb  animals, 
the  indictment  or  information  need  not  allege  the  owner's 
name  of  the  animal,  but  when  alleged  it  must  be  proven. 
^OBe  V.  The  Stais^  1  Texas  Court  of  Appeals,  400. 

Averment  of  Ownership. 

It  is  held  under  the  laws  of  Alabama  not  to  be  necessary 
to  allege  the  name  of  the  owner  of  the  animals  injured.  State 
r.  Pierce,  7  Ala.,  723.     * 

An  indictment  for  malicious  mischief  in  wounding  and 
eruelly  beating  animals,  which  omits  to  name  the  owner  of  the 
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animal  is  insufficient.  State  v.  Smithy  21  Texas,  748.  But 
under  the  Mass.  statute  it  need  not  be  alleged  that  the  horse 
was  the  property  of  any  person,  or  describe  the  horse.  Com, 
V,  McClellan^  101  Mass.,  34.  So  a  complaint  for  killing  a 
deer,  alleging  that  the  defendant  "  did  drive,  worry  and  kill  a 
live  animal  called  a  deer,"  is  not  bad  for  duplicity.  State  v. 
Norton,  45  Vt,  258. 

See  also  title  "  Killing,  Maiming  and  Disfiguring  Stock.'' 

CRUELTY  TO  INSANE  PEKSONS. 

Section  1415.  Any  person  having  care  of  an  insane  per- 
son, and  restraining  such  j>erson  either  with  or  without  author- 
ity, who  shall  treat  such  person  with  wanton  severity,  harsh- 
ness or  cruelty,  or  shall  m  any  way  abuse  such  person,  shall 
be  guilty  of  a  misdemeanor,  besides  being  liable  m  an  action 
for  damages. 

CARE  OF  THE  INSANE,  CHAPTER  V,  TITLE  11. 

Section  1445.  Any  officer  required  herein  to  perform  any 
act,  and  any  person  accepting  an  appointment  under  the  pro- 
visions of  this  chapter,  and  willfully  refusing  or  neglecting  to 
perform  his  duty  as  herein  prescribed,  shall  be  guilty  of  a 
misdemeanor,  besides  being  liable  to  an  action  for  damages. 
[Limitation,  by  section  4167,  three  years.] 

DISCHARGING  FIRE  ARMS  NEAR  ENCLOSED 

STOCK. 

Section  3900.  Any  person  who  knowingly  discharges  fire 
arms  of  any  description  within,  or  in  the  immediate  vicinity 
of,  any  enclosure  where  cattle,  hogs  or  sheep  are  being  fed  for 
the  purpose  of  fattening  the  same,  or  any  person  wlio  enters 
such  enclosure  with  tire  arms,  or  dog,  unless  such  person  shall 
be  the  owner  of  said  stock,  or  have  the  control  of  tlie  same,  or 
shall  have  permission  from  such  owner  or  the  person  having 
control  thereof  to  enter  said  premises,  shall  be  guilty  of  a  mis- 
demeanor.    [Limitation,  by  section  4167,  three  years.] 

Torm  of  Indictment. 

District  Court  of  the  C<miiity  of  Linn. 

} 


The  State  of  Iowa,  "j  In  District  Court  of .   .  .  County, .  .  .  Term,  187  . 
vs.  >         Indictment, 


The  grand  jury  of  the  county  of .  .  . ,  in  the  name  and  by  the  authority  of  Um 
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State  of  Iowa,  accuse  .  .  .  of  the  crime  of  discharging  fire  arms  near  stock  yards, 
committed  as  follows:  That  the  said  ...  on  the  .  .  .  day  of .  .  .  187  .  ,  in  .  .  . 
county.  Iowa,  then  and  there  being  in  the  immediate  vicinity  of,  and  dose  prox- 
tmiiy  to  a  certain  stock  yard,  wherein  a  large  number  of  cattle,  to-wit..  foriy-hve 
head,  of  the  propcny  of  one  C  D.  were  bemg  kept  for  the  purpose  of  fattening,  did 
willfully,  knowingly  and  unlawfully  discharge  a  certain  fiie  arm,  to-wir.,  a  certaia 
sliot  gun.  cooirary  to.  and  in  violation  of  law. 

DISCOUNTING  AUDITOR'S  WARRANTS  BY  TREAS- 
URER,  OR  LOANING  PUBLIC  MONEY. 

Section  911.  If  the  State  treasurer,  or  any  county  treas- 
urer, discount  auditor's  warrants  at  less  than  tne  amount  duQ 
thereon,  either  directly  or  indirectly,  or  through  third  persons, 
they  shall  be  liable  to  a  fine  not  exceeding  one  thousand  dol- 
lars, to  be  prosecuted  as  other  fines. 

Sec.  812.  County  ti-easurers  shall  be  liable  to  a  like  fine 
jfor  loaning  out,  or  in  any  manner  using  for  private  puqx)se8, 
State  or  county  funds  in  their  hands,  and  the  State  treasurer 
shaU  be  liable  to  a  fine  of  not  more  than  ten  thousand  dollars 
for  a  like  misdemeanor,  to  be  prosecuted  by  the  attorney-gen- 
eral in  the  name  of  the  State.  [Limitation,  by  section  4167, 
three  years.] 

DISINTERRING  DEAD  BODIES,  ETC. 

Section  4017.  If  any  person  without  lawful  authority  will- 
fully dig  up,  disinter,  remove,  or  carry  away,  any  human  body 
or  the  remains  thereof  fi'om  its  place  of  interment,  or  aid  or 
assist  in  so  doing;  or  willfully  receive,  conceal,  or  dispose  of 
any  such  human  body  or  remains  thereof;  or  if  any  person 
willfully  and  unnecessarily,  and  in  an  improper  manner  inde- 
cently expose,  throw  away,  or  abandon  any  human  body  or  the 
remains  thereof  in  any  public  place,  or  in  any  river,  stream, 
pond,  or  other  place,  every  such  offender  shall  oe  punished  by 
imprisonment  m  the  county  jail  not  exceeding  one  year,  or  by 
line  not  exceeding  one  thousand  dollars,  or  hj  both  tine  and 
imprisonment. 

Sec.  4018.  Any  c-oroner  or  undertaker  in  any  county  or  city 
in  which  the  population  exceeds  one  thousand  inhabitants,  may 
deliver  to  any  medical  college  or  school,  or  any  physician  in 
this  State,  for  the  pur]X)se  ot  medical  and  surgical  study,  the 
Wly  or  remains  of  any  deceased  person,  except  where  such 
body  has  l)een  interred  or  dressed  tor  interment;  but  no  such 
lx>dy  shall  be  so  .delivered  without  the  consent  of  the  relatives 
or  friends  of  such  deceased  person,  if  any  such  are  known,  nor 
where  such  deceased  person  expressed  a  desire  during  his  last 
sickness  tliat  his  body  should  be  interred.     If  the  body  of  any 
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person  who  has  been  a  resident  of  the  county  when  death  took 
place  for  six  months  is  so  delivered,  and  the  same  shall  be  sub- 
sequently claimed  by  any  relative  or  friend  of  such  deceased 
person,  such  body  shall  be  given  up  to  such  relative  or  friend. 
Any  person  who  delivers  or  receives  any  body  or  remains, 
having  knowledge  that  any  of  the  foregoing  provisions  have 
been  violated,  shall,  upon  conviction  thereof,  De  punished  as 
provided  in  the  preceding  section. 

Sec.  4019.  The  person  receiving  such  body  as  contempla- 
ted in  the  preceding  section,  shall  decently  bury  the  remains 
thereof  after  such  body  shall  have  been  used  as  aforesaid,  and 
in  case  of  a  failure  to  so  do  such  person  shall  be  deemed  guilty 
of  a  misdemeanor,  and  punished  by  fine  not  less  than  ten  nor 
more  than  fifty  dollars. 

Sec.  4020.  The  remains  of  any  person  received  as  afore- 
said, shall  be  used  for  the  purpose  of  medical  and  surgical 
study  alone,  and  in  this  State  only,  and  whoever  shall  use  such 
remains  for  any  other  purpose,  or  shall  remove  the  same  beyond 
the  limits  of  this  State,  or  in  any  manner  traffic  therein,  shall 
be  guilty  of  a  misdemeanor,  and  shall,  on  conviction,  be  im- 
prisoned for  a  term  not  exceeding  one  year  in  a  county  jail. 
[Limitation  to  sections  4017,  4018,  4020,  is  h^  section  4167, 
three  years;  section  4019,  by  section  4168,  the  limitation  is  one 
year.] 

Under  section  4017,  the  following  form  of  indictment  may 
be  used: 

Form  of  Indictment. 


District  Cov/rt  of  the  County  of. 


The  Stae  of  Iowa  1 

vs.  >  Disinterring  Dead  Bodies. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  .  .  .  .  of  the  crime  of  disinterring  a  dead  body,  committed  as 
follows:  That  said  .  .  .  did  at  and  in  the  Marion  Cemetry  m  the  county  and 
State  aforesaid,  unlawfully  and  willfully  break  and  enter  the  grave  in  which  one  L 
S,  deceased,  had  lately  then  before  been  interred,  and  did  then  and  there  wi.Ifully 
and  without  lawful  authority,  dig  up  and  remove  the  body  of  the  said  L  S,  contrary 
to  and  in  vioUnon  of  law.  People  v.  Craves,  5  Park.  Cr.  R.,  134,  See,  also.  "Malic- 
ious Mischief,"  "  Injuries  to  Monuments,"  etc. 

Indictment — Description  of  graveyard. 

The  sanctity  of  no  particular  place  of  burial  is  guarded  by 
statute,  but  that  of  all  places.    The  allegation  of  the  burial 

grounds  being  in  the  town  of ,  is  sufficient  and  need  not 

state  what  particular  yard.     People  v,  Gra/v^s^  5  Park.  Cr.  K., 
134. 

Negative  allegations— Exceptions. 

It  is  not  necessary  to  negative  the  possibility  of  leave  granted 
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to  take  the  body  alleged  to  have  been  disinterred.    McNa/mie 
V.  People^  31  Michigan,  473. 

Unlawful — Allegation. 

The  indictment  need  not  set  out  that  the  disinterment  was 
unlawful.    StaU  v.  McClure,  4  Blackf.,  6  lb.,  328;  6  lb.,  110. 

Name  of  deceased. 

An  indictment  charging  the  defendant  with  removing  a  de- 
ceased child,  that  had  yet  no  name  given  to  it,  is  sufficient. 
Tate  V.  State,  6  Blackf,  110. 

Elements. 

The  disintering  dead  bodies,  without  leave  or  authority  from 
those  that  have  the  right  to  give  leave,  constitutes  an  indict- 
able offense.  Rex  v.  GrilleSy  1  Russ.  by  Grea.,  464;  Russ  & 
Ry.,  366 ;  Roscoe's  Or.  Ev.,  7th  ed.,  page  429 ;  State  v.  McClure, 
4  Blackf,  328. 

Accompuce. 

A  person  not  actually  present,  may,  by  being  near  enough 
to  give  assistance,  with  the  intention  of  doing  so,  be  found 
guilty;  and  whether  such  facts  exist  or  not  is  a  question  for 
the  jury.     Tate  v.  State,  6  Blackf,  110. 

DISTURBING    WORSHIPING    CONGREGATIONS 
AND  SELLING  LIQUOR  NEAR  RELIGIOUS 

SOCIETIES. 

Section  4023.  If  any  person  willfully  disturb  or  disquiet 
any  assembly  of  persons  met  for  religious  worship,  by  profane 
discourse  or  rude  and  indecent  behavior,  or  by  making  a  noise 
either  within  the  place  of  worship  or  so  near  as  to  disturb  the 
order  and  solemnity  of  the  assembly,  he  shall  be  punished  by 
imprisonment  in  the  county  jail  not  more  than  thirty  days,  or 
by  fine  not  exceeding  one  hundred  dollars.  If  any  person  or 
persons  unlawfully  or  willfully  disturb  or  interrupt  any  school, 
school  meeting,  teachers'  institute,  lyceum,  literary  society,  or 
any  other  lawful  assembly  of  persons  being  in  the  peace  of  the 
state,  such  pereon  or  persons  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  thirty  days. 

Sec.  4024.  If  any  person  within  one  mile  from  the  place 
where  any  religious  society  is  collected  together  for  religious 
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worbhip  in  auy  field  or  woodland,  expose  to  sale  or  gift  any  spir- 
ituous or  other  liquors,  or  any  article  of  merchandise,  or  any 
provisions  or  other  article  of  traffic,  he  shall  be  punished  by 
imprisonment  in  the  county  jail  not  more  than  thirty  days,  or 
by  flue  not  exceeding  one  hundred  dollare. 

Sec.  4025.  The  preceding  section  does  not  apply  to  tavern 
or  grocery  keepers  exercising  their  calling  or  business  in  the 
places  mentioned  in  their  licenses,  if  they  have  such;  nor  to 
any  distillers  or  manufacturers  or  others  in  the  prosecution  of 
their  ordinary  calling  or  business,  so  as  to  prevent  them  from 
vending  or  exposing  to  sale  the  articles  above  prohibited  at 
their  place  of  residence;  nor  to  any  person  who  has  a  written 
permit  from  the  person  having  the  charge  of  such  religious 
society  to  sell  any  of  such  prohibited  articles,  on  complying 
with  the  regulations  of  such  religious  assembly  and  with  the 
laws  of  the  state.     [Limitation,  by  section  4168,  one  year.] 


The  State  of  Iowa,  ^ 


7orm  of  InformatioiL 


vs.  V  Before  ...  a  justice  of ,   .  township,   .   .  county,  Iowa. 
j      Jnformatiou. 


The  defendant  is  accused  of  the  crime  of  disturbing  an  assembly:  For  that  said 
defendant  ...  on  the  day  of .  .  .  187  .  in  .  .  .  township  ....  county,  did 
unlawfully  and  willfully  disturb  and  disquiet  a  congregation  of  people  then  and  there 
met  for  religious  worship,  at  a  place  known  as  the  "  National  Camp  Ground.  "  near 
the  town  of  Springville.  in  the  county  and  state  aforesaid,  then  and  there  being  occu- 
pied and  used  by  the  M.  £.  Church  society,  by  then  and  there  making  a  loud  noise, 
and  by  rude  and  indecent  behavior,  so  near  to  the  said  ground  and  society,  by  swear- 
ing,  cursing,  and  singing  indecent  songs  in  a  boisterous  manner,  contrary,  etc. 

Or.  under  section  4U24,  For  Selhng  Liquor: 

Did  unlawfully  erect  and  keep  a  certain  tent  for  the  purpose  of  selling  and  dispos- 
ing of  wine,  whiskey,  gin,  rum  and  other  intoxicating  liquors,  within  one  half  mile  of 
a  certain  collection  or  assembly  of  |>eople  then  and  there  assembled  for  religious 
worship,  at  a  place  called  the" National  Camp  Ground,  "  situate  near  Springville.  in 
said  county  and  state,  during  the  time  of  the  holding  of  said  meetings,  contrary  etc. 


DRIVING  STOCK  FROM  HOME  OR  PASTURE. 

Section  3896.  If  any  person  knowin«^ly  or  willfully  drive 
off,  or  suffer  or  permit  to  be  driven  off,  any  horned  or  other 
stock  of  another,  to  a  distance  exceeding  three  miles  from  the 
residence  of  the  owner,  or  of  his  agent  naving  charge  of  snch 
stock,  or  the  range  in  which  snch  stock  is  usually  in  the  habit 
of  running,  without  the  consent  of  such  owner  or  agent,  he  shall 
be  punished  by  fine  not  exceeding  one  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  thirty  days;  and 
any  justice  of  the  peace  in  any  county  through  which  the 
stock  thus  driven  oft  should  pass,  or  in  which  it  may  be  found, 
shall  have  jurisdiction  of  the  offense.  [Limitation,  by  section 
4168,  one  year.] 
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lorm  of  Infor&ation. 

The  State  of  Iowa  ")      Before  ...  a  justice  of .   .   .  county,  Iowa, 
vs.  V         Driving  off  Stock. 

j      Information. 

The  defendant  is  accused  of  the  crime  of  knowingly  and  willfully  driving  ofT stock : 
For  that  said  defendant,  on  the  .  .  .  day  of .  .  .  ,  1878,  in  the  township  of .  .  .  , 
county  of .  .  .  and  State  of  Iowa,  three  cows  of  the  property  of  one  C  D.  did 
knowingly  Mid  willfully  drive  off  and  away  a  great  distance,  to-wit:  to  a  distance 
of  five  miles  from  the  residence  of  him  the  said  C  D.  in  said  township  and  crmnty, 
unbeknown  to  and  without  the  consent  of  him,  the  said  C  D,  and  contrary  to  and 
hi  violation  of  law. 

DEUNKENNESS. 

Intoxication. 

For  the  punishment  of  intoxication,  see  "  Prohibitory  Liquor 
Law." 

Drunkenness — Intent — Burglary. 

While  drunkenness  is  no  excuse  for  a  crime,  yet,  where  a 
Bpecific  intent  is  necessary  to  constitute  a  crime,  drunkenness 
may  be  proved  for  the  purpose  of  showing  that  the  intent 
could  not  have  been  formed.  State  «.  Maxwell^  42  Iowa,  208 ; 
8iate  v.  Bell,  29  lb.,  316;  Swan  v.  State,  4  Humph.,  136; 
1  Bishop's  Cr.  Law,  section  490;  Pigman  v.  State,  14  Ohio, 
555;  Loza  v.  State,  1  Texas  Court  of  Appeals,  488. 

Generally,  as  a  defense. 

Drunkenness  cannot  be  considered  unless  it  had  the  effect, 
in  some  degree,  to  deprive  the  accused  of  reason.  The  fact 
that  he  has  been,  on  prior  occasions,  so  drunk  that  he  was 
deprived  of  his  reason,  or  that,  when  drunk,  his  acts  were 
like  those  of  an  insane  man,  could  not  establish  the  fact  of  his 
want  of  reason  and  responsibility  when  he  committed  the  act 
for  which  he  was  indicted.  State  v.  Hart,  29  Iowa,  272; 
Calvin  v.  State,  25  Texas,  795;  Ferrell  v.  State,  43  lb.,  503; 
Carter  v.  State^  12  lb.,  500;  Wem  v.  State,  1  Texas  Court 
of  Appeals,  li.  36. 

Voluntary  drunkenness. 

The  voluntary  drunkenness  of  a  murderer  neither  excuses  tlie 
crime  nor  mitigates  the  punishment.  The  rule  is,  that  one  in 
a  state  of  voluntary  intoxication  is  subject  to  the  same  rules 
of  conduct,  and  to  the  same  rules  and  principles  of  law,  that  a 
8ol)er  man  is.  Shannahan  v.  Commonwealth,  8  Bush.,  Ky., 
463;  8  Am.  R.,  465.     And,  a  person  in  that  condition  must 
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talie  the  consequences  of  bis  own  act.     People  v.  Rogers,  18 
N.  Y.,  9;  Lanergan  v.  People,  6  Park.  Or.  R,  209. 

Pkemeditation  of  defendant. 

In  determining  the  question  of  premeditation,  the  defend- 
ant's mental  status  as  to  sobriety  is  proper  for  the  considera- 
tion of  the  jury.  People  v.  Belencia,  21  Cal.,  544;  People 
V.  King,  27  lb ,  507;  People  v.  Williams,  43  lb.,  344;  1 
Green's  Cr.  R,  412. 

Mental  alienation. 

Mental  alienation,  produced  by  drinking  intoxicating  liquors, 
furnishes  no  immunity  for  crime.  Pex.  v.  Meahen,  7  Carr  & 
Payne,  297;  Bex.  v  Thomas,  7  lb.,  817;  U.  S.  v.  McGlue,  1 
Curtis'  C.  C.  R.,  1;  People  v.  Rogers,  18  N.  Y.,  9. 

For  drunkenness  as  a  defense,  see  title,  "Defense;"  "In- 
sanity." 

DUELING. 

Section  3852.  Whoever  fights  a  duel  with  deadly  weapons, 
and  inflicts  a  mortal  wound  on  his  antagonist,  whereof  death 
ensues,  is  guilty  of  murder  of  the  first  degree,  and  shall  be 
punished  ac<;ordingly. 

Sec.  3853.  Any  person  who  fights  a  duel  with  deadly  wea- 
pons, or  is  present  at  the  fighting  of  such  duel  as  aid,  second, 
or  surgeon,  or  advises,  encourages,  or  promotes  such  duel, 
although  no  homicide  ensue;  and  any  person  who  challenges 
another  to  fight  a  duel,  or  sends  or  delivers  any  verbal  or  writ- 
ten message  purporting  or  intended  to  be  such  challenge,  al- 
though no  duel  ensue,  shall  be  fined  in  a  sum  not  exceeding 
one  thousand  dollars  nor  less  than  four  hundred  dollars,  and 
imprisoned  in  the  penitentiary  not  more  than  three  years  nor 
less  than  one  year. 

Seo.  3854.  Any  person  who  accepts  such  challenge,  or  who 
consents  to  act  as  a  second,  aid,  or  surgeon  on  such  acceptance, 
or  who  advises,  encourages,  or  promotes  the  same,  although  no 
duel  ensue,  shall  be  punislied  as  prescribed  in  the  preceding 
section.     [Limitation,  by  section  4167,  three  years.] 

Seo.  4158.  When  an  inhabitant  or  resident  of  this  state,  by 
previous  appointment  or  engagement,  tights  a  duel,  or  is  con- 
cerned as  second  therein  without  the  jurisdiction  of  the  state, 
and  in  such  duel  a  wound  is  inflicted  upon  any  person  whereof 
he  die  within  this  state,  the  jurisdiction  of  the  oflbnse  is  in  the 
county  where  the  death  may  happen. 
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Sec.  5.  Any  citizen  of  this  state  who  may  hereafter  be  en- 
gaged, either  directly  or  indirectly,  in  a  duel,  either  as  princi- 
pal or  accessory  before  the  fact,  shall  forever  be  disqualified 
from  holding  any  office  under  the  constitution  and  laws  of 

tliis  state. 

Form  of  Indiotment. 

District  Court  of  the  County  of  Linn. 

The  State  of  Iowa  )  District  Court,  of  the  county  of  Linn,  .  ,  term,  1878. 
vs.  >     Dueling. 

Thegrand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  .  .  of  the  crime  of  fighting  a  duel  committed  as  follows :  That  the  de- 
fendant the  said  ...  on  the  .  .  .  cky  of .  .  .  1876,  with  force  and  arms  at  Marion, 
Linn  county,  Iowa,  willfully  and  maliciously  did  write,  send,  and  deliver  a  certiin 
message  to  one  C  D,  purporting  and  intending  to  be  a  challenge  to  the  said  C  D, 
to  fight  a  duel  with  the  said  .  .  .  with  a  deadly  weapon,  to-wit:  a  pistol,  the  said 
pistol  to  be  loaded  wiih  powder  and  a  leaden  bullet.  A  copy  of  said  written  message 
is  here  set  out.  ( Here  insert  message.)  Or,  accepting  a  challenge  to  fight  a  duel  on 
the  .  .  .  day  of .  .  ,  187A.  in  the  county  and  State  aforesaid,  did  unlawfully  and 
maliciously  accept  a  written  message  from  one  .  .  .  ,  of  said  county  and  State  afore- 
said, purporting  and  intending  to  be  a  challenge  to  the  said  ...  to  fight  a  duel  with 
the  said  ....  with  a  deadly  weapon,  to-wit:  a  pistol,  and  the  said  .  .  .  did  then 
and  there  willfully  and  maliciously  agree  to  and  with  said  .  .  .  ,  to  fight  a  duel  with 
him,  the  said  ...» with  a  deadly  weapon,  to-wit:  a  pistol,  pursuant  to  the  challenge 
aforesaid.  Or,  for  carrying  a  ckaUenge  to  fight  a  duel,  did  willfully  and  knowingly 
carry  a  written  challenge  from  one  .  .  of  said  county  and  State  to  one  .  .  ,  of  said 
county  and  State,  purporting  and  intending  to  be  a  challenge  to  the  said  .  .  .  .  to 
fight  a  duel  with  the  said  .  .  with  a  deadly  weapon,  to-Mrit :  a  pistol,  then  and  there 
to  be  loaded  with  powder  and  leaden  bullets,  pursuant  to  said  challenge,  contrary  to 
and  in  Yiolation  of  law. 

For  murder,  under  section  3852  above,  see  title, "  Murder." 
To  write  and  deliver,  or  cause  to  be  delivered  to  another,  a 
cballenge  to  fight  a  duel,  is  a  misdemeanor  at  common  law. 
3  City  Hall  Recorder,  N.  Y.,  90. 

It  is  the  province  of  the  jury  to  determine  whether  the 
writing  was  intended  as  a  challenge  or  not.  3  City  Hall  Re- 
corder, N.  Y.,  139. 

JuRisDicnoN — States. 

Wliere  a  challenge  is  delivered  in  one  State  to  fight  a  duel 
in  another,  held^  the  violation  to  be  in  the  former  State.  State 
t.  Taylor,  3  Brev.,  243. 

Form  of  challenge. 

No  particular  form  of  words  is  necessary  to  constitute  a 
challenge  to  fight  a  duel.    I\)c%  v.  State,  12  Ala.,  276. 

Indictbcent, 

An  indictment  for  sending  a  challenge  need  not  set  out  a 
copy  of  the  challenge.  State  v.  Farrier,  1  Hawks,  487; 
^fovon  V.  Com.,  2  Va.  Oas.,  516. 
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Evidence — Intent. 

The  intent  and  meaning  of  the  supposed  challenge  may  be 
shown  wpon  the  the  trial  by  proof  written  or  oral.  Com,  ». 
Pope^  3  Dana,  418;  Com.  v.  IlaH^  6  J.  J.  Marsh,  719;  net- 
riott  V.  State^  1  McMullan,  126. 

EMBEZZLEMENT. 

Section  3908.  If  any  state,  county,  township,  school,  or 
municipal  oflScer,  or  officer  of  any  state  institution,  or  other 
public  officer  within  the  state  charged  with  the  collection,  safe 
Keeping,  transfer  or  disbursement  of  public  money,  fails  or 
refuses  to  keep  in  any  place  of  deposit  tliat  may  be  provided 
by  law  for  keeping  such  money,  until  the  same  is  withdrawn 
therefrom  upon  warrants  issued  by  the  proper  officer,  or  de- 
posits such  money  in  any  other  place  tlian  in  such  safe,  or 
unlawfully  converts  to  his  own  use  in  any  way  whatever,  or 
use  by  way  of  investment  in  any  kind  of  property,  or  loan 
without  the  authority  of  law  any  portion  of  the  public  money 
entrusted  to  him  for  collection,  safe  keeping,  transfer  or  dis- 
bursement, or  converts  to  his  own  use  any  money  that  may 
come  into  his  hands  by  virtue  of  his  office,  shall  be  guilty  of 
embezzlement  to  the  amount  of  so  much  of  said  money  as  is 
thus  taken,  c<mverted,  invested,  used,  loaned,  or  unaccounted 
for,  and,  upon  conviction  thereof,  he  shall  be  imprisoned  in 
the  penitentiary  not  exceeding  five  years  and  fined  in  a  sum 
equal  to  the  amount  of  money  embezzled;  and,  moreover,  ia 
forever  after  disqualified  from  holding  any  office  under  the 
laws  or  constitution  of  this  state. 

Section  4317.  In  an  indictment  for  the  embezzlement  or 
fraudulent  conversion  of  money,  it  shall  be  sufficient  to  allege 
the  embezzlement  or  fraudulent  conversion  to  have  been  of 
money  generally,  without  designating  its  particular  species; 
and  proof  that  the  defendant  embezzled,  or  fraudulently  con- 
verted any  money  or  bank  note,  will  be  sufficient  to  support 
the  averment,  although  the  particular  species  be  not  proved. 
[Limitation,  by  section  4167,  three  years.] 

Form  of  Indiotmsnt. 

The  State  of  Iowa.I      District  Court  of  the  County  of ......  .  terra,  1878. 

vs.  >  Embezzlement. 

j      Indictment. 

The  grand  jury  of  the  county  of .  .  .in  the  name  and  by  the  authority  of  tht 
State  of  Iowa,  accuse  ...  of  the  crime  of  embezzlement,  committed  as  follows: 
That  said  defendant,  on  the.  .  .day  of.  .  .,  1876,  at  Marion,.  .  .  coanty. 
Iowa,  was  in  the  employment  of  one  A  B,  treasurer  of .  .  .  county,  Iowa,  and  a 
fniblic  officer,  as  his  deputy  treasurer,  and  as  such,  being  his  clerk  and  servant,  and 
agent,  by  virtue  of  his  said  employment,  was  intrusted  with,  and  received  into  his 
possession,  and  under  hts  care,  a  certain  county  order,  dated  at  Marion,  Iowa.  Sept. 
7,  1876,  and  drawn  by  one  D  C,  county  auditor  of  said  .   •  .  county,  Iowa,  for  the 
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som  of  six  hun(]red  dollars,  payable  on  demand  to  said  A  B.  as  treasurer  of  said 
.  .  .  county.  Iowa,  and  the  property  of  said  .  .  .  county,  and  of  the  value  of  six 
hundred  dollars;  a  copy  of  said  order  is  in  words  and  figures  following,  to- wit.  (here 
copy  order):  That  it  was  the  duty  of  said  defendant,  as  such  deputy  treasurer,  upon 
receipt  of  said  order,  to  forthwith  pass  over  and  deliver  the  same  to  the  treasurer  of 
said  .  .  .  county,  Iowa,  but  that  he  did  then  and  there,  in  violation  of  his  duty, 
without  the  consent  of  the  said  A  B.  his  employer,  unlawfully,  feloniously  and  fraud* 
nlently  convert  to  his  own  use,  and  did  then  and  there  unlawfully,  feloniously  and 
fraudulently  embezzle  the  said  county  order,  contrary  to  and  in  violation  of  law. 

This  form  is  substantially  sustained  in  Siate  v.  Onotg,  24  Iowa,  102. 

Or,  under  section  3909,  chapter  "Larceny,^'  may  be  in  the 
following  form: 

on  the  ....  day  of .   .   .   .  1876.  at  the  county  aforesaid,  being  then 

and  there  clerk  of  A  B,  and  over  the  age  of  sixteen  years,  did  then  and  there  by 
Yirtue  of  his  said  employment,  have,  receive  and  take  into  his  possession  certain 
Doney,  to-wit:  the  sum  of  two  hundred  dollars,  and  of  the  value  of  two  hundred 
dollars;  the  particular  description  of  said  mor>ey  is  to  this  grand  jury  unknown,  and 
being  of  the  property  and  moneys  of  said  A  B,  (he  said  defendant's  employer;  and 
that  he  did  then  and  there,  unlawfully,  feloniously  and  fraudulently  embezzle  and 
convert  to  his  own  use  without  the  consent  of  the  said  A  B.  his  employer,  the  said 
sum  of  two  hundred  dollars,  by  means  of  which  the  said  D  C  is  deemed  to  have 
committed  the  crime  of  larceny.  And  the  jurors  aforesaid  do  aver,  find  and  present 
thai  the  said  O  C,  then  and  there,  in  manner  and  form  aforesaid,  money  and  prop- 
eny  of  the  said  A  B;  employer  of  defendant,  did  feloniously  steal,  take  and  carry 
ftway,  contrary  to  and  in  violation  of  law. 

State  V,  Foster,  37  Iowa,  405. 

Or,  under  section  3910,  chapter  "Larceny": 

That  on  the  ....  day  of  1876,  A  B,  at  Marion,  Linn  county.  Iowa,  did  deliver 
to  one  C  D,  being  then  and  there  a  common  carrier,  a  certain  sum  of  money,  to-wit; 
one  hundred  dollars,  and  of  the  value  of  one  hundred  dollars,  of  the  property  of  said 
A  B.  to  be  carried  by  the  said  C  D,  for  hire,  to-wit.  for  the  sum  of  two  dollars,  and 
to  be  delivered  by  the  said  C  D  for  the  said  A  B,  and  by  him  the  said  A  B  sent  and 
directed  to  one  E  F,  at  Cedar  Rapids.  Iowa.  And  that  the  said  C  D  did,  by  virtue 
of  his  said  employment  as  a  common  carrier,  at  Marion  aforesaid,  county  and  State 
aforesaid,  and  while  he  was  so  employed,  as  aforesaid,  take  into  his  possession  said 
Honey  to  be  carried  and  delivered  as  aforesaid ;  and  that  on  the   ....   day  of 

....  1876,  at  Cedar  Rapids,  Linn  county,  Iowa,  he,  the  said  C  D.  feloniously 
did  embezzle  and  fraudulently  convert  to  his  own  use  the  said  one  hundred  dollars, 
whcrt'by  he,  the  said  C  D,  is  deemed  to  have  committed  the  crime  of  larceny.  And 
the  jurors  aforesaid  do  find,  aver  and  present  that  the  said  C  D,  on  the  .    .    .  day  of 

....  1876.  in  Linn  county,  Iowa,  in  manner  and  form  aforesaid,  the  property 
of  A  B,  feloniously  did  take,  steal  and  carry  away,  contrary,  etc. 

Embezzlement— Lakceny. 

Where  property  is  entrusted  to  a  clerk,  agent  or  servant  by 
bis  employer,  and  while  entrusted  to  him  he  converts  it  to  his 
own  use,  it  is  embezzlement,  and  not  larceny.  Ennis  v.  The 
State,  3  Greene,  Iowa,  67 ;  Com.  v.  Butterick,  100  Mass^  1 ; 
State  V.  Heally,  48  Mo.,  531. 

Elements. 

Where  grain  was  left  in  a  party's  warehouse  without  hire  it 
is  not  embezzlement.     State  v,  Stoller,  38  Iowa,  321. 
If  articles  left  in  defendant's  care  for  exchange  and  are  stolen, 
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the  crime  is  embezzlement.     State  v.  Foster^  37  lb.,  405;  1 
Am.  Cr.  R,  146. 

Drafts,  notes  and  bills  are  the  subject  of  embezzlement. 
State  V.  Orwigy  24  lb.,  103;  Lowhenthal  v.  State,  32  Ala., 
589. 

Private  carrier. 

Under  section  28,  chapter  165,  Wisconsin  statute,  1858, 
which  is  the  same  as  section  3910,  Code  of  Iqjva,  money  in- 
trusted to  a  person  in  a  private  capacity,  which  he  converts  to 
his  use,  is  not  embezzlement.  Whit  v.  State,  20  Wis.,  233; 
Lewis  V.  Kendell,  6  Howard  Prac.  (N.  Y.),  59. 

Conversion. 

Taking  and  converting  articles  at  diflTerent  times  constitutes 
but  one  transa<5tion,  so  far  as  a  servant  is  concerned.  Gravatt 
V.  The  State,  25  Ohio  St.,  167. 

Under  section  3908,  conversion  may  be  shown  by  direct 
proof,  or  by  demand  and  refusal.  State  v,  Bryan,  40  Iowa, 
381. 

Excuse  for  rrfusal. 

The  prisoner  may  give  an  excuse  for  failing  to  comply  with 
the  demand,  if  he  have  any.  State  v.  Bryan,  40  Iowa,  381; 
State  V.  Leonard,  6  Caldw.  (Tenn.),  307 ;  State  v.  Cameron,  3 
Heiskel  (Tenn.),  78.  But  this  doctrine  of  excuses  does  not  ap- 
ply  under  section  3909,  Iowa  Code.  State  v.  Bryan,  40  Iowa, 
382;  2  Bish.  Cr.  Law,  Sec.  360. 

Officers  estopped  from  DEinnNG  official  character. 

An  officer  who  holds  himself  out  as  such,  cannot  deny  his 
official  capacity.  1  Bish.  Cr.  Law,  Sec.  917 ;  2  Wharton  Cr. 
Law,  Sec.  2533;  State  v.  Stone,  40  Iowa,  547. 

Distinction — Embezzlement — Larceny. 

Where  any  part  is  separated  from  the  bulk  as  delivered  to 
a  carrier,  with  intent  to  convert  it  to  his  own  use,  it  is  larceny; 
but  where  the  whole  delivered  is  converted,  it  is  embezzle- 
ment. 2  East.  Cr.  Law,  698;  Com.  v.  Bromn,  4  Mass.,  580; 
1  Pick.  (Mass.),  375;  J^ichols  v.  The  People,  17  K  Y.,  115. 

Deputy  state  officers. 
Deputy  State  officers  are  within  the  meaning  of  section 
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S908,  which  is  the  same  as  section  4243,  Eev.  1860.  11.  S.  v. 
Hart  well,  6  Wall.,  385;  Bamford  v,  Melvm,  7  Maine,  5; 
Vavfjhan  v.  English,  8  Cal.,  39;  U.  S,  v.  Tiklepaugh^  3 
Blatchf.,  425;  Bradford  v.  Jtistices,  33  Geo.,  336;  State  v. 
Brandt,  41  Iowa,  606. 

Servant. 

One  employed  at  a  monthly  salary,  and  subject  to  the  direc- 
tion and  control  of  his  employer,  is  properly  described  as  a  ser- 
vant    Gravatt  v.  The  State,  25  Ohio  St.,  162. 

Ikdictment. 

The  indictment  must  allege  that  the  property  was  converted 
without  the  consent  of  the  owners.  State  v,  Foster,  11  Iowa, 
291. 

It  must  also  state  the  facts  constituting  the  embezzlement. 
Com.  V.  Simpson,  9  Metcalf,  138;  Com,  v.  King,  9  Cush., 
287;  State  v.  Brandt,  41  Iowa,  609. 

Also  the  name  of  the  person  to  whom  the  money  was 
loaned,  should  be  set  out,  and  that  the  amount  taken  or  con- 
verted from  the  county  or  State  was  not  accounted  for.  State 
r.  Brandt,  41  Iowa,  607. 

New  trial — Value. 

Where  the  State,  on  trial,  proved  the  value  of  the  property 
embezzled  to  be  ninety  dollars,  and  the  prisoner  was  able,  by 
newly  discovered  evidence,  to  show  the  value  to  be  only  ten 
dollars,  the  order  granting  a  new  trial  was  affirmed.  State  v. 
Foster,  37  Iowa,  405;  1  Am.  Cr.  R,  146. 

The  money  embezzled  need  not  be  described  or  identified. 
People  V.  McKinney,  10  Mich.,  91. 

It  is  not  necessary  to  allege  that  the  money  was  in  any  par- 
ticular place.  It  is  within  the  custody  of  the  officer,  wherever 
and  whenever  found  under  the  control  of  the  officer.  People 
V,  McKinney,  10  Mich.,  88. 

ENTICING  FEMALE  CHILD  FOR  THE  PURPOSE  OF 

PROSTITUTION. 

Sechon  3865.  If  any  person  take  or  entice  away  any  un- 
tnarried  female  under  the  age  of  fifteen  years  from  her  father, 
mother,  guardian,  or  other  person  having  the  legal  charge  of 
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bcr  person  without  their  consent,  for  the  purpose  of  prostitu- 
tion, he  shall,  upon  conviction,  be  punished  by  imprisonment 
in  tlie  penitentiary  for  not  more  tlian  three  years,  or  by  fine 
of  not  more  than  one  tliousand  dollars  and  imprisonment  in 
the  county  jail  not  more  than  one  year.  [Limitation,  by  sec- 
tion 41G6,  eighteen  months.] 

Form  of  Indiotmont. 

The  State  of  Iowa,  '\     District  Court  of  the  County  of term,  18T8. 

vs.  >  Enticing  child  for  the  purpose  of  prostitution. 

J      Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  enticing  away  a  female  ch.ld  under  the 
age  of  fifteen  years  for  the  purpose  of  prostitution,  committed  as  follows:  That  the 
said  .  .  .  ,  on  the  .  .  day  of  .  .  .  .  1878,  in  the  county  and  State  aforesaid,  one 
S  T,  a  female  child  under  the  age  of  fifteen  years,  to-wit :  of  the  age  of  nine  years, 
did  take  and  entice  away  from  lier  father,  H  T,  he,  the  said  H  T,  then  and  there 
having  the  legal  charge  of  the  said  S  T,  unlawfully,  feloniously,  and  without  the 
consent  and  against  the  will  of  the  said  H  F,  for  the  purpose  of  prostitution,  con- 
trary to  and  in  violation  of  law. 

Evidence — Age  of  female — Kepresentation  as  to  age. 

Under  a  charge  of  enticing  a  female  under  fifteen  years  for 
the  pui'pose  of  prostitution,  evidence  as  to  what  the  female 
said  to  the  defendant,  as  to  her  being  over  that  age,  is  inad- 
missible. This  would  be  no  defense,  whether  she  was  or  was 
not  of  that  age,  there  existed  a  criminal  intent.  If  this  evi- 
dence was  introduced,  it  would  only  show  that  he  intended 
one  wrong  and,  by  mistake,  committed  another.  The  wrong- 
ful intent  to  do  the  one  act  is  only  transposed  to  the  other. 
And  though  the  wrong  intended  is  not  indictable  the  defend- 
ant would  still  be  liable  if  the  wrong  done  is  so.  State  v. 
Buhl,  8  Iowa,  449. 

What  prosecuting  witness  said. 

Statements  made  by  the  prosecuting  witness  as  to  her  in- 
tentions of  leaving  home,  and  of  treatment  received  by  her 
from  her  parents  or  guardian  is  inadmissible,  and  can  only  be 
introduced  for  the  purpose  of  impeachment.  State  v,  Huhlj 
8  Iowa,  449. 

Legal  charge  of  femaw:. 

By  the  words  of  the  statute,  having  the  "legal  charge,"  is 
not  meant  that  the  person  other  than  the  father  or  mother 
must  necessarily  be  appointed  as  guardian.  If  the  female  is 
left  in  the  charge  of  a  person  by  the  parent  or  other  parties, 
and  such  person  had  such  custody  and  control  by  consent,  this 
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is  8ufl5cient.  If  the  parents  be  dead  and  no  guardian  has 
been  appointed,  those  with  whom  she  resided  as  a  member  of 
the  family  and  who  liad  her  wholly  under  their  care  and  pro- 
tection would  have  the  "legal  charge  of  her  person."  State 
r.  Riihl,  8  Iowa,  449;  3  Mod.,  84;  1  East.,  P.  C,  457;  2 
Blackst ,  209. 

Pbostitution,  construction  of. 

An  instruction  "if  the  defendant  only  intended  to  obtain 
the  body  of  the  said  A.  for  his  own  personal  carnal  enjoy- 
ment, and  no  more,  then  the  act  did  not  amount  to  her  pros- 
titution in  the  sense  of  the  law,"  the  court  held  to  be  proper, 
as  the  charge  includes  and  has  reference  to  indiscriminate 
lewdness;  and  the  mere  enticing  away  of  a  female  for  a  per- 
sonal sexual  intercourse,  will  not  subject  the  offender  to  the 
penalties  of  the  statute.  Commonwealth  v.  Cook^  12  Met., 
93;  Carpenter  v.  People^  8  Barb.,  603;  State  v.  Ruhl^  8 
Iowa,  453. 

ENTICING  VIRTUOUS  FEMALES  TO  HOUSE  OF 

ILL-FAME. 

Section  4016.  If  any  person  inveigle  or  entice  any  female, 
before  reputed  virtuous,  to  a  house  of  ill-fame,  or  knowingly 
conceal  or  aid  or  abet  in  concealing  snch  female  so  deluded  or 
enticed  for  the  purpose  of  prostitution  or  lewdness,  he  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  more 
than  ten  years  nor  less  that  three  years.  [Limitation,  by 
section  4167,  three  years.] 

Form  of  Indiotment. 

District  Court  of  the  County  of  . ... 

The  State  of  Iowa.  I 

vs.  >  Enticing  virtuous  females  to  house  of  iH-fame. 

I      Indictment, 

The  grand  jury  of  the  county  of  ...  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  enticing  a  virtuous  female  to  a  house 
of  ill-fame  committed  as  follows:  That  said  A  B  on  the  .  .  .  day  of  ...  at 
Marion,  in  the  county  and  State  aforesaid,  one  S  T,  a  virtuous  female  then  and  there 
being,  did  inveigle  and  entice  away  to  a  house  of  ill-fame  situate  in  said  county,  for 
the  purpose  of  prostitution,  against  the  will  of  her  the  said  S  T,  and  contrary  to  and 
in  violation  of  law. 

ESCAPE  OF  PKISONER. 

Section  4659.  If  any  person  confined  in  a  county  jail  upon 
tny  conviction  for  a  criminal  offense,  break  such  jail  and 
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escape  therefrom,  he  shall  be  imprisoned  in  such  prison  not 
exceeding  one  year,  to  commence  from  and  after  tiie  expira- 
tion of  the  former  sentence,  and  lined  not  exceeding  three 
hundred  dollars.     [Limitation,  by  section  4167,  three  years.] 

Form  of  Indiotment. 

District  Court  of  tli6  County  of  , ... 

The  State  of  Iowa,  1 

vs.  >  Escape  of  Prisoner. 

)      I»taictm€Ht, 

The  grand  jury  of  the  county  of  ...  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  .  .  .  of  the  crime  of  breaking  and  escaping  from  a  jail,  com- 
mitted as  follows :  That,  heretofore,  to-wit,  at  the  October  Term  of  the  District 
Court  bolden  for  the  county  of  Linn,  and  State  aforesaid,  A.  D.  1876  (here  continue 
the  record  of  conviction  in  the  past  tense),  as  by  the  record  thereof  more  fully  ap- 
pear; which  said  judgment  still  remains  in  full  force  and  effect,  and  not  in  the  least 
manner  reversed  or  made  void;  and  the  jurors  first  aforesaid,  upon  their  oaths  afore- 
said do  further  present,  that  afterward,  to-wit,  at  the  said  October  term  of  the  court 
above  mentioned,  he,  the  said  A  B  was  then  and  there  committed  to  the  care  and 
custody  of  the  keeper  of  the  county  jail  of  said  county,  situate  in  the  town  of  Marion, 
there  to  be  kept  in  safe  custody,  for  the  full  term  of  his  confinement  under  the  sen- 
tence and  judgment  of  t.e  court  aforesaid:  and  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  find  and  present  that  he,  the  said  A  B.  t>ofore  the  termina- 
tion ot  Slid  term  (here  set  out  the  term  of  imprisonment),  unlawfully  and  feloniously, 
and  by  force  and  violence,  did  break  the  said  county  jail  and  prison  by  sawing  and 
filing  off  the  hinges  of  the  door  thereof,  and  bursting  the  same  open  (or  any  other 
means  of  escape),  and  by  means  thereof  did  escape  from  the  said  jail  and  prison,  and 
go  whithersoever  he  would,  contrary  to  and  in  violation  of  law. 

Indictment — Feloniously,  at  large. 

In  an  indictment,  nnder  5  Georgia,  it  is  necessary  to  aver 
that  the  prisoner  was  feloniously  at  large  before  the  expira- 
tion of  his  sentence,  and  an  indictment  omitting  the  word 
"  feloniously  "  is  bad.    Reg.  v,  JI(rrne,  4  Cox's  0.  0.,  263. 

Elements. 

The  escape  from  prison  by  a  prisoner,  confined  on  a  charge 
of  felony,  is  itself  above  the  degree  of  petit  larceny,  and  pun- 
ishable by  imprisonment.  People  v.  D nelly  3  Johnson,  449. 
A  ])er8on  as  a  prisoner  in  jail,  who  attempts  to  escape,  by 
breaking,  and  in  consequence  thereof  a  felon  prisoner  esc^ipes, 
he  is  also  guilty  in  aiding  a  prisoner  to  esciipe.  People  v. 
RosCyM  Johnson,  338.  And,  the  fact  that  a  defendant  was 
confined  on  a  criminal  charge,  without  any  evidence  being 
hear<.l  before  the  magistrate,  is  no  defense  for  breaking  jail, 
and  he  was  legally  in  custody,  thougli  no  evidence  was  in- 
troduced. Reg.  V.  IFa^e^/**,  12  Cox's  Criminal  Cases,  390;  1 
Green's  Crim.  R.,  04. 

An  escape  by  a  person  in  custody,  on  a  criminal  charge, 
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may  be  either  with  or  without  force,  or  with  or  without  the 
consent  of  the  officer  or  other  person  who  has  him  in  custody. 
All  persons  are  bound  to  submit  themselves  to  the  judgment 
of  hiw;  and,  therefore  if  any  one,  being  in  custody,  frees 
himself  by  any  artifice,  he  is  guilty  of  a  high  contempt,  pun- 
ishable by  fine  and  imprisonment.  2  Hawk.  P.  C,  chapter 
17.  And  if,  by  the  consent  or  negligence  of  the  jailor,  the 
prison  doors  are  opened,  and  the  prisoner  escapes,  without 
making  use  of  any  force  or  violence,  he  is  guilty  x>f  a  misde- 
meanor. 1  Hale's  P.  C,  611.  It  must  be  proved  that  the 
party  was  in  custody  upon  a  criminal  charge,  otherwise  the 
escape  is  not  a  criminal  oifense.  1  Kuss.,  by  Gbeab,  416;  Bos- 
coe's  Crim.  Evidence,  7th  edition,  marginal  page  460. 

EXMKATION  OF  SENTENCE — NeW  SENTENCE. 

In  cases  where,  before  the  expiration  of  a  term  of  imprison- 
ment, the  prisoner  escapes,  no  new  award  of  execution  is  nec- 
essary or  proper.  The  prisoner  can  be  retaken  at  any  time, 
and  confined  under  the  authority  of  the  original  judgment 
until  his  term  of  imprisonment  has  been  finished.  If  the 
wrong  person  should  be  taken,  or  if  the  prisoner's  term  has 
in  fact  expired,  he  can  obtain  relief  by  habeas  corpus.  Hag- 
gerty  v.  People^  53  N.  Y.,  476. 

EXERCISING  OFFICIAL   FUNCTIONS  AFTER  SUS- 
PENSION. 

Section  760.  Whenever  any  commission  appointed  as  afore- 
said, or  under  the  provisions  of  section  one  hundred  and  thirty- 
two,  of  chapter  nine,  of  title  two  of  this  Code,  shall  report  that 
any  officer  has  been  guilty  of  any  defolcation  or  misappropria- 
tion of  the  public  money,  or  that  his  accounts,  papers,  and 
books  are  improperly  or  unsafely  kept,  and  that  the  State  is 
liable  to  sufier  loss  thereby,  the  governor  shall  forthwith  sus- 

E^nd  such  officer  from  the  exercise  of  his  office,  and  require 
in  to  deliver  all  the  money,  books,  pa])ers,  and  other  prop- 
erty of  the  State  to  the  governor  to  be  disposed  of  as  herein- 
after provided. 

Sec.  761.  After  such  suspension,  it  shall  be  unlawful  for 
such  officer  to  exercise  or  attempt  to  exercise  any  of  the  func- 
tions of  his  office,  until  such  suspension  shall  be  revoked,  and 
any  attempt  to  exercise  said  office  after  such  suspension,  shall 
be  deemed  a  misdemeanor,  and  shall  subject  the  oflender  for 
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each  offense  to  the  penalty  of  not  more  than  one  year's  impris- 
onment in  the  county  jail,  and  not  more  tlian  one  thousand 
dollars  fine,  to  be  recovered  and  enforced  as  provided  by  law. 
[Limitation,  by  section  4167,  three  years.] 

EXPOSING  CHILD. 

Section  3870.  If  the  father  and  mother  of  any  child  under 
the  age  of  six  years,  or  any  person  to  whom  such  child  has 
been  entrusted  or  confided,  expose  such  child  in  any  highway, 
street,  field,  house,  or  outhouse,  or  in  any  other  place  with  in* 
teh£  wholly  to  abandon  it,  he  or  she,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  m  the  penitentiary  not 
exceeding  five  years.  [Limitation,  under  section  4167,  three 
years.] 

Form  of  Indictment. 
District  Cmirt  of  tlie  County  of 

The  State  of  Iowa  '\     District  Court  of  the  county  of .....  .  term,  18  . 

vs.  >  Exposing  a  Child. 

)      Indictment. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  .  .  .  ,  of  the  crime  of  exposing  a  child  under  six  years  old. 
committed  as  follows :  That  the  said  A  B  then  and  there  being,  a  person  to  whom 
a  certain  male  child  under  six  years  of  age.  to-wit :  named  and  called  F  M.  Wds  by 
one  H  F,  its  mother  confided  for  care,  nuture  and  maintenance,  did  then  and  there 
knowingly,  willfully  and  feloniously,  expose  the  said  child  F  M,  in  a  public  street,  in 
the  city  of  Marion,  county  and  State  aforesaid,  known  and  designated  as  Maine 
street,  with  intent  then  and  there  wholly  to  abandon  the  said  child,  contrary  to  and  in 
violation  of  law. 

The  Michigan  law  in  relation  to  this  crime,  is  in  substance, 
like  that  of  Iowa,  above  cited,  and  reads  as  follows:  "If  the 
father  or  mother  of  any  child,  or  any  other  person  to  whom 
any  such  child  shall  have  been  confided,  shall  expose  such  cliild 
in  any  field,  street,  house,  or  other  place,  with  intent  wholly  to 
abandon  it,  he  or  she  shall  be  punished,"  etc."  Michigan 
Laws,  1857,  section  5741. 

So  under  the  Iowa  Code,  section  3870.  "If  the  father 
"a;i^"  mother  of  any  child  under,  etc."  It  was  claimed  that 
this  crime  could  not  be  committed  unless,  the  father  and 
mother,  ^^  jointly  ^^  participate  therein,  or  both  know  of  the 
intention  to  abandon  the  child,  by  reason  of  the  word  "  and  " 
instead  of  the  word  "<?r"  being  inserted  in  the  section.  Tlie 
court  held  that  the  word  "  and "  may  be  construed  to  mean 
"ar,"  and  the  oflense  charged  may  be  committed  by  either 
parent.     State  v.  Smithy  40  Iowa,  670. 
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Indicthent. 

Under  this  law  the  indictment  must  allege  that  the  defend- 
ant was  the  father  or  mother  of  the  child,  or  that  it  has  been 
confided  to  him;  and  tliis  allegation  must  be  sustained  by  proof. 
Shannon  v.  People^  5  Mich.,  71;  2  Hawk.  Chap.  25,  Sec.  112. 

Name  of  child. 

The  fact  that  the  indictment  did  not  give  any  name  to  th6 
child,  but  described  it  as  "  then  lately  born  "  is  sufficient,  and 
need  not  contain  the  words  "  unknown  to  the  jury."  And  in 
this  case  the  child  was  a  bastard  only  eight  months  old  and 
could  only  have  a  name  by  reputation  or  baptism,  and  does 
not  take  the  name  of  the  mother,  unless  gained  by  reputation. 
Rey  V.  Clarke  Euss.  &  Ry.,  358;  Hex  v.  Waters^  1  Moody  0. 
C,  457;  Hcff.  v.  Strovd^  1  0.  &  K.,  187;  Shannon  v.  People^ 
5  Mich.,  p.  80. 

Exposing,  intent,  constbuction  of. 

The  term  "abandon"  is  here  used  in  its  ordinary  sense,  to 
forsake;  to  leave  without  the  intention  to  return  to;  to  renounce 
all  care  or  protection  of.  It  refers  only  to  the  intentions  of 
the  party  as  connected  with  his  own  act,  not  the  acts  of  others. 
The  intent  to  abandon,  therefore  on  the  part  of  the  person 
exposing  the  child,  has  no  reference  to  the  probability  or  im- 
probability of  relief  to  the  child  from  other  hands;  this  intent 
is  wholly  independent  of,  and  does  not  necessarily  imply,  an 
intent  to  injure.  But  to  "expose"  the  child  is  the  substan- 
tive act.  At  common  law,  the  exposure  of  a  child,  with  intent 
to  abandon,  was  no  oSense,  unless  injury  to  the  child  actually 
ensued.  5  Eng.  L.  &  Eq.  E.,  553;  Shannon  v.  People^  5 
lOch.,  71. 

EXTORTION  BY  OFFICEK. 

Section  3950.  If  any  person  corruptly  and  willfully  demand 
and  receive  of  another,  for  performing  any  service  or  official 
duty  for  which  the  fee  or  compensation  is  established  by  law, 
any  greater  fee  or  compensation  than  is  allowed  or  provided 
for  the  same;  or  if  any  witness  falsely  and  corruptly  certify 
that  as  such  he  lias  traveled  more  miles,  or  attended  more 
day^  than  he  has  actually  traveled  or  attended,  he  shall  be 
punished  by  tine  not  exceeding  one  hundred  dollars  for  each 
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offense,  or  imprisoned  in  the  county  jail  not  exceeding  six 
months.     [Limitation,  by  section  4167,  three  years.] 

Form  of  Indiotment. 
District  Court  of  the  County  of 

The  State  of  Iowa  l       District  Court  of  the  county  of .   .  .  .   .  term,  1878. 
vs.  \   Extortion. 

J        Indictment, 

The  grand  jury  of  the  county  of  .  .  ,  in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  extortion,  committed  as  follows:  That  A  B, 
then  and  there  being  one  of  the  constables  of  Marion  township,  county  and  State 
aforesaid,  did  take  and  arrest  one  E  F,  by  virtue  of  a  certain  warrant  issued  by  one 
T  J.  a  justice  of  the  peace  of  said  township  and  county,  on  the  charge  of  larceny, 
commanding  the  said  A  B,  forthwith  to  arrest  the  said  E  F,  and  bring  him.  the  said 
£  F,  before  said  justice;  and  while  the  said  E  F,  was  under  arrest  by  virtue  of  said 
warrant,  and  in  the  charge  and  custody  of  said  A  B,  as  such  constable,  he,  the  said 
A  B,  then  and  there  on  the  day  aforesaid,  unlawfully,  willfully,  and  corruptly,  did 
demand,  receive,  and  take  while  so  in  the  discharge  of  his  official  duty  as  such  offi- 
cer, from  the  said  E  F.  by  color  of  his  said  office,  the  sum  of  .  .  .  dollars,  as  and  for 
a  fee  which  he,  the  said  A  B.  alleged  to  be  due  him  for  the  obtaining  and  discharging 
of  his  official  duties  in  and  about  the  making  the  arrest  as  aforesaid,  whereas,  in 
truth  and  in  fact,  no  fee  whatever  was  then  due  from  the  said  E  F,  to  said  A  B.  as 
such  constable  aforesaid,  in  that  behalf,  which  fact  was  well  known  to  the  said  A  B, 
contrary  to  and  in  violation  of  law. 

Indictment. 

Where  the  indictment  charged  the  defendant,  as  constable, 
tliat  for  serving  an  execution  for  which  lie  was  entitled  to 
sixteen  cents,  and  that  he  corruptly  extorted  thirty -two  cents, 
held^  that  the  indictment  was  good.  Emoi^y  v,  StatOy  6  Bhickf., 
106. 

An  indictment  charging  a  constable  Mnth  having  collected 
more  than  wsis  due  on  an  execution,  should  set  out  the  recital 
in  the  execution  showing  the  judgment,  names  of  the  parties 
to  it,  etc.     Slang  v.  State^  6  Blackf.,  403. 

Extortion  from  county  commissioner.     • 

Money  extorted  from  a  county  commissioner,  as  such,  may 
be  alleged  to  have  been  extorted  from  the  county.  State  v. 
Moore^  1  Ind.,  548. 

Against  a  justice. 

An  indictment  charging  a  justice  with  having  in  his  hands 
certain  sums  of  money,  received  by  him  as  fines,  and  that  ho 
had  failed  to  pay  the  same  over:  lleld^  that  a  general  de$crip- 
tion  was  sufficient.     State  v.  NocU  5  Blackf.,  548. 

WlIERK  NOTHING  WAS  DUK. 

In  an  indictment  for  extortion,  where  nothing  wjis  due, 
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there  ranst  be  an  averment  of  that  fact,  and  if  the  charge  be 
for  taking  more  than  was  due,  the  indictment  must  show  how 
much  was  due.     State  v.  Coggawell^  3  Blackf.,  54. 

FAILUKE  TO  DEPOSIT  NOTARY'S  OFFICIAL 

PAPERS. 

Section  264.  On  the  deatli,  resignation,  or  removal  from  of- 
fice, of  any  notary,  his  records,  with  all  his  official  ])apers, 
shall,  within  three  months  therefrom,  be  deposited  in  the  office 
of  the  clerk  of  the  district  court  in  the  county  for  which  such 
notary  shall  have  been  appointed;  and  if  any  notary,  on  his 
resignation  or  removal,  neglects  for  three  months  so  to  deposit 
them,  he  shall  be  held  guilty  of  a  misdemeanor,  and  be  pun- 
ished acx5ordingly,  and  be  liable  in  an  action  to  any  person  in- 
jured by  such  neglect;  and  if  an  executor  or  administrator  of 
a  deceased  notary  willfully  neglects  for  three  months  after  his 
acceptance  of  that  appointment,  to  deposit  the  recoixis  and  pa- 
pers of  a  deceased  notary  which  came  into  his  hands  in  said 
clerk's  office,  he  shall  be  held  guilty  of  a  misdemeanor,  and 
punished  accordingly.  [Limitation,  by  section  4167,  three 
years,  as  provided  by  section  3967;  being  an  indictable  mis- 
demeanor where  the  punishment  is  not  prescribed.] 

FALSE  BILLS  OF  LADING  AND  FALSE  AFFIDAVITS 

AND  PROTESTS. 

Section  4084.  If  any  owner  of  any  boat  or  vessel,  or  of  any 
property  laden  or  pretended  to  be  laden  on  board  the  same; 
or  if  any  other  person  concerned  in  the  lading  or  fitting  out 
such  boat  or  vessel,  make  out  and  exhibit,  or  cause  to  be  made 
out  and  exhibited,  any  false  estimate  of  any  goods  or  property 
laden,  or  pretended  to  be  laden,  on  board  such  boat  or  vessel 
with  intent  to  injure  or  defmud  any  insurer  of  such  boat  or 
vessel  or  property,  or  of  any  part  thereof,  he  shall  be  fined  not 
exceeding  one  thousand  dollars,  or  imprisoned  in  the  peniten- 
tiary not  more  than  three  years. 

Sec.  4085.  If  any  mjister  or  other  officer  of  any  boat  or  ves- 
sel, make,  or  cause  to  be  made,  any  false  affidavit  or  protest; 
or  if  any  owner  or  other  person  concerned  in  such  boat  or  ves- 
sel, or  in  the  goods  or  property  laden  on  board  the  same,  pro- 
cure any  such  false  affidavit  or  protest  to  be  made,  or  exhibit 
tliesame  with  intent  to  injure,  deceive,  or  defraud  any  insurer 
of  such  boat  or  vessel,  or  of  the  goods  or  property  laden  on 
Wrd  of  the  same,  he  shall  be  punished  by  imprisonment  in 
tlie  penitentiary  not  exceeding  five  years,  or  by  fine  not  ex- 
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ceeding  three  thousand  dollars  and  imprisonment  in  tlie  county 
jail  not  exceeding  one  year.  [Limitation,  by  section  4167, 
three  years.] 

FALSELY  ASSUMING  TO  BE  AN  0FFIC1^:R 

Section  3962.  If  any  person  falsely  assume  to  be  a  judge, 
justice  of  the  peace,  magistrate,  sherift',  deputy  sheriflF,  coroner, 
or  constable,  and  take  upon  himself  to  act  as  such  or  require 
any  one  to  aid  or  assist  him  in  any  matter  pertaining  to  the  duty 
of  any  such  officer,  he  shall  be  punished  by  imprisonment  in  the 
county  jail  not  more  than  one  year  or  by  tine  not  exceeding 
three  hundred  dollars. 

Sec.  3963.  If  any  person  take  upon  himself  to  exercise  or 
officiate  in  any  office  or  place  of  authority  in  this  state,  without 
being  legally  authorized;  or  if  any  person  by  color  of  his  of- 
fice, willfully  and  corruptly  oppress  any  person  under  pretense 
of  acting  in  his  official  capacity,  he  shall  be  punished  by  fine 
not  exceeding  one  thousand  dollars,  or  imprisonment  in  the 
county  jail  not  more  than  one  year;  or  by  both  fine  and  im- 
prisonment.    [Limitation,  by  section  4167,  three  years.] 


Form  of  Indictment. 

The  State  of  Iowa)     District  Court  of  the  county  of term,  1878. 

vs.  V 

j      Indictment. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  falsely  assuming  to  be  an  officer,  to-wit:  a 
notary  public,  committed  as  follows  :  Said  defendant,  on  the  .  .  .  day  of  .  .  ., 
1878,  in  said  county  and  State,  did  feloniously  and  falsely  represent  and  personate  one 
A  S.  then  of  Marion,  aforesaid  county,  and  State  aforesaid,  to  be  a  notary  public, 
and  did  then  and  there,  in  the  assumed  name  ot  AS. aforesaid,  as  such  notary,  with- 
out authority  so  to  do.  unlawfully,  fraudulently  and  feloniously  acknowledged  for 
one  C  D  a  certain  warranty  deed  and  conveyance  of  a  certain  tract  of  land,  situate 
in  said  county,  purporting  to  be  from  the  said  C  D  to  one  E  F;  the  said  A  S  then 
and  there  having  no  legal  authority  to  take  such  an  acknowledgement  of  said  deed 
as  aforesaid,  with  intent  thereby  to  defraud,  against  the  peace  and  dignity  of  the 
State,  and  contrary  to  and  in  violation  of  law. 

FALSE  VOUCHERS  BY  WAREHOUSEMEN. 

Section  4088.  If  any  person  issue  any  receipt  or  voucher, 
stating  or  purporting  to  state  the  receipt  by  him  from  another, 
of  any  property  for  storage  or  safe  kee])ing  without  having  in 
good  faith  received,  and  at  tlie  time  having  in  liis  iX)Sse8sion  or 
under  his  control,  such  property;  or  issue  any  second  receipt 
or  voucher  for  any  property  while  his  former  receiptor  voucher 
for  the  same,  or  any  part  thereof,  shall  be  outstanding  and  un- 
canceled; or  sell,  encumber,  transfer,  ship,  or  in  any  manner 
remove  beyond  liis  immediate  control,  any  proi>ei'ty  for  which 
a  receii)t  or  voucher  has  been  given  by  him  as  aibrosaid,  in 
violation  of  the  terms  of  such  receipt  or  voucher,  without  the 
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written  consent  of  the  person  holding  such  receipt  or  voucher, 
except  to  enforce  his  lien  for  storage  and  warehouse  cliarges  as 
provided  by  law;  or  sell,  transfer,  or  dispose  of  any  receipt  or 
voucher,  given  or  purporting  to  have  been  given  by  any  person 
for  property  in  store,  knowing  that  such  person  has  not  in  his 
possession  such  property  or  any  part  thereof,  he  shall  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars  and  imprison- 
ment in  the  penitentiary  of  this  state  not  exceeding  five  years. 
[Limitation,  Dy  section  4167,  three  years.] 


Form  of  Indietment. 

The  State  of  Iowa,  1      District  Court  of  the  county  of term,  1878. 

vs.  > 

J      litdictmtnt. 

The  grand  jury  of  the  county  of .    .   .in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  issuing  a  false  voucher,  committed  a-^  fol- 
lows: That  A  Bon  the  .    .day  of.    .    .  187  .  in  the  county  of  .    .    .  and  State  of  Iowa, 
then  and  there  being  a  warehouseman,  did  in  said  business  as  a  warehouseman, 
receive  from  C  D  for  storage  and  safe  keeping,  a  certain  quantity  of  grain,  to  wit, 
one  hundred  bushels  of  wheat,  and  did  on  the  said  .    .   .  day  of   .    .  i^sue  and  give  to 
the  said  C  D  a  receipt  or  voucher  therefor,  by  the  terms  of  which  receipt  or  voucher 
the  said  wheat  was  to  remain  in  the  warehouse  of  the  said  A  B  for  the  space  of  six 
months,  but  that  the  property  therein  should  in  no  manner  be  transferred  from  the 
said  C    D.      And  th^  grand  jurors  aforesaid,  legally  convoked  and  empaneld   as 
aforesaid,  do  hereby  further  find  and  present,  that  afterwards,  to  wit,  on  the  .... 
day  of     ...  the  said  A  B.  unbeknown  to.  and  without  the  consent  of  the  said  C  D, 
and  in  gross  violation  of  the  terms  of  said  receipt  or  voucher  aforesaid,  willfully,  un- 
lawfully and  feloniously,  did  sell  and  dispose  of  said  grain  to-wit:  the  said  one  hun- 
dred bushels  of  wheat,  to  one  E  F  for  the  sum  of  .    .    .  dollars.     That  at  the  time  of 
said  sale,  by  the  said  A  B  to  the  said  £  F.  there  was  existing  no  debt  from  the  said 
C  D  to  the  said  A  B.  and  that  said  s<ile  was  not  made  to  enforce  any  storage  lien 
which  the  said  A  B  might  have  against  said  C  D,  but  was  made  with  the  intent  felo- 
niously to  convert  said  property  or  the  proceeds  thereof  to  the  use  of  him,  the  said 
A  B,  contrary  to,  and  in  violation  of  law. 

FIRE  COMPANIES. 

Skction  1563.  Any  person  who  shall,  either  by  misrepre- 
sentation or  by  the  use  of  a  false  certiiicate,  or  the  certificate 
of  any  otiier  person,  endeavor  to  avail  himself  of  the  benefits 
of  this  chapter,  upon  conviction  thereof  before  any  mayor, 
recorder,  or  magistrate  of  any  incorporated  city  or  town,  or 
l>efore  any  district  court,  shall  be  sentenced  to  imprisonment 
in  the  county  jail  for  a  period  of  not  more  than  six  months, 
or  less  than  one  month,  and  to  pay  a  fine  of  not  less  than  ten 
dollars,  or  more  than  one  hundred  dollars. 

Skc.  1564.  Any  peinson  or  persons  who  shall  willfully  de- 
Btroy  or  injure  any  engines,  hose  carriage,  hose,  hook  and 
ladder  carriage,  or  anything  whatever,  used  for  the  extinguish- 
ment of  tires,  belonging  to  any  fire  company,  on  conviction 
thereof  shall  be  sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  period  of  not  less  than  one  year,  nor  more  thau 
three  years. 
Sec.  1565.     It  shall  not  be  lawful  for  any  person  to  remove 
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any  engine  or  other  apparatus  for  the  extingaisliment  of  fire, 
from  the  lionse  or  other  place  where  the  same  shall  be  kept  or 
deposited,  except  in  time  of  tire  or  alarm  of  fire,  unless  prop- 
erly authorized  so  to  do  by  tlie  president  and  director,  or  fore- 
num,  of  the  company  to  whom  the  same  sliall  belong,  or  their 
duly  authorized  agent;  and  any  person  offending  against  the 
provisions  of  this  section  shall  forfeit  and  pay  a  sum  not  less 
than  five  dollars,  nor  more  than  twenty  dollars,  to  be  sued  for 
and  recovered  in  the  name  of  the  state,  for  the  use  of  the 
school  fund,  before  any  mayor,  recorder,  or  magistrate  of  the 
city  or  town  wherein  the  offense  has  been  committed. 

Sec.  1566.  It  shall  not  be  lawful  for  any  person  or  persons 
to  cause  a  false  alarm  of  fire,  either  by  setting  fire  to  any  com- 
bustible material,  or  by  giving  an  alarm  of  fire  without  cause, 
and  any  person  offending  against  the  provisions  of  this  sec- 
tion shall  be  fined  a  sum  of  not  less  than  five  dollars  or  more 
than  twenty  dollars,  to  be  sued  for  and  recovered  as  specified 
in  the  foregoing  sections. 

FORGERY  AND  COUNTERFEITING, 

Section  3917.  If  any  person  with  intent  to  defraud,  falsely 
make,  alter,  forge,  or  counterfeit  any  public  record,  or  any  pro- 
cess issued  or  purporting  to  be  issued  by  any  competent  court, 
magistrate^  or  officer,  or  any  pleading  or  proceeaing  tiled  or 
entered  in  any  court  of  law  or  equity;  or  any  attestation  or 
certificate  of  any  public  officer,  or  other  person,  in  relation  to 
any  matter  wherein  such  attestation  or  certificate  is  required 
by  law,  or  may  be  received  or  be  taken  as  legal  proof;  or  any 
charter,  deed,  will,  testament,  bond,  writing  obligatory,  power 
of  attorney,  letter  of  credit,  policy  of  insurance,  bill  of  lad- 
ing, bill  of  exchange,  promissory  note;  or  any  order,  acquit- 
tance, discharge,  or  accountable  receipt  for  money,  or  other 
vahuible  thing;  or  any  acceptance  of  any  bill  of  exchange,  or 
order;  or  any  indorsement,  or  assignment  of  any  bill  of  ex- 
change, promissory  note,  or  order,  or  of  any  debt  or  contract; 
or  any  instrument  in  writing,  being  or  purporting  to  be,  the  act 
of  another,  by  which  any  pecuniary  demand  or  obligation,  or 
any  right  or  interest  in  or  to  any  property  whatever,  is,  or  pur- 
ports to  be  created,  increased,  transferred,  conveyed,  discharged, 
or  diininished,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  more  than  ten  years. 

Sec.  3918.  If  any  person  utter  and  publish  as  true  any  rec- 
ord, process,  certificate,  deed,  will,  or  any  other  instrument  of 
writing  mentioned  in  the  preceding  section,  knowing  the  same 
to  be  false,  altered,  forged,  or  counterfeited,  with  intent  to 
defraud,  he  shall  be  punished  by  imprisonment  in  the  peniten- 


FORGEBT  AND  CoUNTEBFEmNO.  Ill 

tiarj  not  more  tlian  fifteen  years  and  fined  not  exceeding  one 
tlionsand  dollars. 

Sec.  3919.  If  any  person  with  intent  to  defraud,  falsely 
make,  ntter,  forge,  or  counterfeit  any  note,  certificate,  state 
bond,  warrant,  or  other  instrument,  being  public  security  for 
money,  or  other  property  issued  or  purporting  to  be  issued  by 
authority  of  this  state,  or  any  other  of  the  united  States;  or 
any  endorsement  or  other  writing  purporting  to  transfer  the 
right  or  interest  of  any  holder  of  such  public  security,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  twenty  years,  nor  less  than  five  years. 

Skc.  3920.  If  any  person  make,  alter,  forge,  or  counterfeit, 
any  bank  bill,  promissory  note,  draft,  or  other  evidence  of  debt 
issued  or  purporting  to  be  issued  by  any  corporation  or  com- 
pany duly  authorized  for  that  purpose  by  any  state  of  the 
United  States,  or  any  other  government  or  country,  with  in- 
tent to  injure  or  defraud,  he  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  more  than  ten  years,  or  by  fine 
not  exceeding  three  hundred  dollars  and  imprisonment  in  the 
county  jail  not  exceeding  one  year. 

Sec.  3921.  If  any  person  has  in  his  possession  any  forged, 
counterfeited,  or  altered  bank  bill,  promissory  note,  draft,  or 
other  evidence  of  debt  issued  or  purporting  to  be  issued  as  is 
mentioned  in  the  preceding  section,  with  intent  to  defraud, 
knowing  them  to  be  so  forged,  counterfeited,  or  altered,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  five  years,  or  by  fine  not  exceeding  two  hundred  dol- 
lars and  imprisonment  in  the  connty  jail  not  exceeding  one 
Tear. 

Sec.  3922.  If  any  person  utter  or  pass,  or  tender  in  pay- 
ment as  true,  any  false,  altered,  forged,  or  counterfeited  note, 
certificate,  state  bond,  warrant,  or  other  instrument  of  public 
Becority,  or  any  bank  bill,  promissory  note,  draft  or  other  evi- 
dence of  debt  issued  or  purporting  to  be  issued  by  any  corpor- 
ation or  company  duly  authorized  as  heretofore  mentioned, 
knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited, 
with  the  intent  to  injure  or  defraud,  he  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  more  than  ten  years,  or 
by  fine  not  exceeding  five  hundred  dollars  and  imprisonment 
10  the  county  jail  not  exceeding  one  year. 

Sec.  3923.  If  any  person  having  been  convicted  of  the  of- 
fenses described  in  the  preceding  section,  afterward  be  con- 
victed  of  a  like  offense;  or  if  any  person  at  the  same  term  of 
the  court  is  convicted  of  three  such  distinct  offenses,  he  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  less  than 
two  years,  nor  more  than  ten  years. 

Skc.  3924.     If  any  person  engrave,  make,  or  mend,  or  begin 
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to  engrave,  make,  or  mend  any  plate,  block,  press,  or  other  tool, 
instrument,  or  implement;  or  make  or  provide  any  paper  or 
other  materials  adapted  and  designed  for  the  forging  or  mak- 
ing any  false  and  counterfeit  note,  certificate,  state  bond,  war- 
rant, or  other  instrument  of  public  security  for  money  or 
other  property  of  this  state,  or  any  other  of  the  United  States; 
or  any  bank  bill,  promissory  note,  draft,  or  otlier  evidence  of 
debt  issued  or  purporting  to  be  issued  by  any  corporation  or 
company;  and  every  person  who  has  in  his  possession  any 
such  plate  or  block  engraved  in  any  part,  or  any  press  or  other 
tool,  instrument,  or  implement,  paper  or  other  material  adapted 
and  designed  as  aforesaid,  with  intent  to  use  the  same,  or  to 
cause  or  permit  the  same  to  be  used  in  forging  or  making  any 
Buch  false  and  forged  certificates,  notes,  bonds,  warrants,  pub- 
lic securities,  or  evidences  of  debt,  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  not  more  than  five  years 
nor  less  than  two  years. 

Svx).  3925.  If  any  person  forge  or  counterfeit  any  gold  or 
silver  coin  current  by  law  or  usage  within  this  state,  and  if  any 
person  have  in  his  possession  at  the  same  time  five  or  more 
pieces  of  false  money  or  coin  counterfeited  in  the  similitude 
of  any  gold  or  silver  coin  current  as  aforesaid,  knowing  the 
same  to  be  false  and  counterfeit,  and  with  intent  to  utter  or 
pass  the  same  as  true,  be  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  more  than  ten  years  nor  less  than  one 
year. 

Sec.  3926.  Any  person  who  has  in  his  possession  any  num- 
ber of  pieces  less  than  five  of  the  counterfeit  coin  mentioned 
in  the  preceding  section,  knowing  the  same  to  be  false  or  coun- 
terfeit, with  intent  to  utter  or  pass  the  same  as  true;  and  any 
person  who  utters,  passes,  or  tenders  in  payment  any  false  and 
counterfeit  coin,  knowing  the  same  to  be  false  and  counterfeit, 
shall  be  punished  by  imprisonment  in  the  penitentiary  not  ex- 
ceeding eight  years,  or  fined  not  more  than  five  hundi^ed  dol- 
lars and  imprisoned  in  the  county  jail  not  exceeding  one  year. 

Sec.  3927.  If  any  person  fraudulently^  connect  together 
different  parts  of  several  genuine  bank  bills,  notes,  or  otlier 
instruments  in  writing,  so  as  to  produce  one  instrument;  or 
alter  any  note  or  instrument  in  writing  in  a  matter  that  is 
material  with  intent  to  defraud,  the  same  shall  be  deemed 
forgery  in  like  manner  as  if  such  bill  or  note  or  other  instrn- 
ment  had  been  forged  and  counterfeited,  and  the  oflfender  shall 
be  punished  accordingly. 

Seo.  3928.  If  any  fictitious  or  pretended  signature  of  an 
officer  or  agent  of  any  corporation  be  fraudulently  affixed  to 
any  instrument  of  writing,  purporting  to  be  a  note,  draft,  or 
other  evidence  of  debt  issuecl  by  such  corj)oration,  with  intent 
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to  utter  or  pass  the  same  as  true,  it  is  a  forgery,  though  no 
such  person  may  ever  have  been  an  officer  or  agent  ot  such 
corporation,  nor  such  corporation  have  ever  existed.  Every 
person  guilty  of  this  offense  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  more  than  five  years,  or  by  fine 
not  exceeding  three  hundred  dollars,  and  imprisonment  in  the 
county  jail  not  more  than  one  year. 

Sec.  3929.  The  total  or  partial  erasure  or  obliteration  of 
any  record,  process,  certificate,  deed,  will,  or  any  other  instru- 
ment in  writing  mentioned  in  this  chapter  with  the  intent  to 
defraud,  shall  be  deemed  forgery,  and  the  offender  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  exceeding 
live  years,  or  fined  not  exceeding  five  hundred  dollars  and  im- 
prisoned in  the  county  jail  not  exceeding  one  year. 

Sec.  3930.  If  any  person  having  been  convicted  of  either 
of  the  offenses  mentioned  in  the  preceding  section  be  after- 
wards convicted  of  a  like  offense;  or  if  any  person  at  the  same 
term  of  court,  be  convicted  of  three  such  distinct  offenses,  he 
Bhall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  ten  years,  nor  less  than  three  years. 

Sec.  3931.  If  any  person  cast,  stamp,  engrave,  make,  or 
mend,  or  have  in  his  possession,  any  mould,  die,  press,  or  other 
instrument  or  tool  adapted  and  designed  for  the  forging  and 
counterfeiting  of  any  coin  before  mentioned  with  intent  to  use 
the  same,  or  permit  the  same  to  be  used  for  that  purpose,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  five  years,  or  by  fine  not  exceeding  one  thousand 
dollars  and  imprisonment  in  the  county  jail  not  more  than  one 
year. 

Sbc.  3932.  If  any  person  forge  or  counterfeit  any  gold  or 
silver  coin  of  any  foreign  government  or  country,  with  intent 
to  export  the  same  to  injure  or  defraud  any  such  government 
or  the  citizens  thereof,  he  shall  be  punished  by  imprisonment 
in  tbe  penitentiary  not  exceeding  ten  years. 

Sfx;.  3933.  Every  person  who  is  convicted  of  having  forged, 
counterfeited,  or  falsely  altered  the  great  seal  of  this  State;  or 
the  seal  of  any  public  office  authorized  by  law;  or  the  seal  of 
any  court,  corporation,  city,  or  county;  or  who  falsely  makes, 
forges,  or  counterfeits  any  impression  purporting  to  be  the 
impression  of  any  such  seal  with  intent  to  defraud,  shall  be 
punished  by  imprisonment  in  the  penitentiary  not  exceeding 
ten  years. 

Sec.  3934.  On  the  trial  of  any  person  for  forging  or  coun- 
terfeiting any  bill,  note,  or  any  other  evidence  of  debt  purport- 
ing to  be  issued  by  any  incorporated  company ;  or  for  uttering, 
passing,  or  attempting  to  pass;  or  having  in  possession  tfie 
same  with  intent  to  utter  or  pass  such  bill,  note,  or  evidence 
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of  debt,  it  is  not  necessary  to  prove  the  incorporation  by  the 
charter  or  act  thereof;  but  the  same  may  be  proved  by  general 
reputation,  and  persons  of  skill  are  competent  witnesses  to 
prove  that  such  bill,  note,  or  evidence  of  debt  is  forged  or 
counterfeit. 

Seo.  3935.  If  any  person  with  intent  to  defraud,  falsely 
make,  forge,  or  counterfeit  any  stamp  or  brand  authorized  by 
law  to  be  affixed  to  any  substance  or  thing  whatever;  or,  know- 
ing such  stamp  or  brand  to  be  counterfeit,  use  the  same  as 
genuine  with  intent  to  defraud,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  exceeding  ten  years. 

Sec.  4313.  In  any  case  where  an  intent  to  defraud  is  re- 
quired to  constitute  the  offense  of  forgery,  or  any  other  effense 
tliat  may  be  prosecuted,  it  shall  be  sufficient  to  allege  in  the 
indictment  an  intent  to  defraud  without  naming  the  particular 
person  or  body  corporate  intended  to  be  defrauded;  and  on  the 
trial  of  such  indictment  it  is  sufficient  if  there  appear  to  be  an 
intent  to  defraud  the  United  States,  or  any  state,  county,  city, 
or  township,  or  any  body  corporate,  or  any  officer  in  his  official 
capacity,  or  any  co-partnership,  or  member  thereof,  or  any  par- 
ticular person.     [Limitation,  by  section  4167,  three  years.] 


Ponn  of  Indictment 

The  State  OF  Iowa)     District  Court  of  the  County  of term.  1878. 

vs.  y 
j  Indictment. 

The  grand  jury  of  the  county  of  .  .  .  .  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  having  in  his  possession  counterfeit 
money  with  intent  to  pass  the  same,  committed  as  fellows:  That  the  said  .  .  .. 
on  the  .  .  .  day  of  .  .  .  .  1878,  in  the  county  of  .  .  .  .  and  State  of  Iowa,  did 
have  in  his  possession  five  certain  pieces  of  false  and  counterfeit  silver  coin,  counter- 
feited in  the  likeness  and  similitude  of  good  and  legal  coin,  current  within  the  State 
of  Iowa,  by  the  laws  and  usages  thereof,  known  as  and  called  half  dollars,  and  of  the 
value  of  one  half  dollar  each,  with  intent  then  and  there  the  said  counterfeit  coin  to 
utter  and  pass,  the  said  A  B  then  and  there  well  knowing  the  same  to  be  fiUse  and 
counterfeit,  contrary,  etc. 

Approved  in  State  v.  Williams,  8  Iowa,  533. 

Or,  under  same  section,  for  counterfeiting  coin : 

.  .  .  did  unlawfully  and  feloniously  counterfeit  a  certain  piece  of  gold  coin,  cur- 
rent within  the  State  of  Iowa  by  the  laws  and  usages  thereof,  called  and  known  as  a 
dollar,  and  of  the  value  of  one  dollar. 

Or  under  section  3920 : 

.  .  .  did  unlawfully  and  feloniously  counterfeit  a  certain  note,  purported  to  be 
issued  by  the  First  National  Bank  of  Marion,  Iowa,  commonly  called  a  bank  note, 
and  of  the  denomination  of  five  dollars,  with  intent  to  defraud,  etc. 

Or  for  passing  counterfeit  coin : 

.  .  .  did  unlawfully  and  feloniously  utter  and  pass,  as  true  and  genuine,  ten  cer- 
tain pieces  of  gold  coin,  counterfeited  in  the  likeness  and  similitude  of  good  and 
legal  gold  coin,  current  within  the  State  of  Iowa,  and  by  the  laws  and  usages  thereof 
called  gold  dollars,  to  one  J  S,  the  said  A  B  then  and  there  well  knowing  the  same 
to  be  false  and  counterfeit. 

Or  under  section  3922 . 
•  •  •  did  unlawfully  utter  and  pass  (or  tender  in  payment  as  true)  one  certain 
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counterfeited  promissory  note  [here  copy  note],  knowing  the  same  to  be  false  and 
counterfeited  with  the  intent  to  defraud,  the  said  A  B  then  and  there  knowing  thf* 
said  note  to  be  false  and  counterfeit. 

Or  under  section  3924: 

.  .  .  did  unlawfully  and  feloniously  eng^rave  and  make  a  certain  plate,  the  samr 
being  then  and  there  an  instrument  and  implement,  adapted  and  designed  for  the 
making  of  counterfeit  bills  in  the  similitude  of  five  dollar  bills  issued  by  the  First 
National  Bank  of  Marion. 

Or: 

.  .  .  knowingly  and  feloniously'  did  have  in  his  possession  a  certain  pattern,  tool 
and  instrument,  adapted  and  designed  for  coining  and  making  counterfeit  coin  in 
the  similitude  of  one  side  of  a  certain  gold  coin  known  and  called  a  dollar,  which 
represents  .  and  has  engraved  thereon  the  words   .    .   .  ,  and  being  current 

by  the  laws  of  Iowa,  with  intent  then  and  there  to  use  the  same  in  makmg  such 
counterfeit  coin. 

LiDiCTMENT — Name  of  pabty  to  whom  counterfeit  was  passed. 

The  name  of  the  person  to  whom  the  counterfeit  money  was 
passed  should  always  be  set  out,  and  if  not  known  the  indict- 
ment should  so  state.  Buckley  v.  StatCy  2  G.  Greene,  164; 
5  Blackf.,  280. 

Name  of  bank  ob  pabty  intended  to  be  defbauded  not  nec- 
essaky. 

Under  section  4313,  Code  of  1873,  which  is  the  same  as  sec- 
tion 2927,  Code  of  1861,  it  is  held  that  it  is  not  necessary  to 
Bet  out  the  name  of  the  corporation  or  person  intended  to  be 
defrauded.    State  v.  Newland^  7  Iowa,  243. 

State — ^United  States. 

Where  the  indictment  charges  that  the  coin  was  counter- 
feited in  Uie  similitude  of  coin  current  by  usage  in  the  State 
of  Iowa,  it  was  sufficiently  described.  It  was  not  necessary  to 
charge  that  the  coin  was  counterfeited  in  the  similitude  of  the 
current  coin  of  the  United  States.  State  v.  Williame^  8  Iowa, 
535. 

Value. 

It  is  not  necessary  to  charge  that  the  counterfeit  coin  was 
of  any  value.  To  charge  that  the  pieces  were  half  dollars  is 
BuflScient.    State  v.  Williams,  8  Iowa,  636. 

Counterfeit  apparatus. 

An  indictment  for  having  possession  of  counterfeit  apparatus 
should  describe  the  apparatus,  and  that  it  was  knowingly  re- 
tained.   State  V.  Atkinsy  5  Blackf.,  573. 
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Passing  bank  notes. 

The  indictment  should  set  out  a  copy  of  the  note  counter- 
feited, but  not  the  devices.    State  v.  Atkins^  5  Blackf.,  458. 

DUPLICTTT. 

To  allege  in  three  different  counts,  counterfeiting,  having  in 
possession  counterfeit  bills,  and  having  less  than  five  pieces 
with  intent  to  pass,  does  not  charge  more  than  one  offense. 
The  charge  is  substantially  for  the  same  offense.  State  v. 
McPhersoriy  9  Iowa,  55. 

Having  in  possession  with  intent  to  pass. 

An  indictment  for  having  in  possession  counterfeit  notes 
with  intent  to  pass  the  same,  need  not  set  out  an  intent  to  cir- 
culate in  any  particular  county.    Spence  v.  State,  8  Blackf., 

281. 

Exceptions — What  need  not  be  set  out. 

The  indictment  need  not  allege  that  the  defendant  was  not 
employed  in  the  mint  of  the  United  States.  JTarlan  v.  People^ 
1  Douglas  (Mich.),  207. 

As  AGAINST  THE  STATE. 

An  indictment  under  the  State  laws  properly  charges  the 
offense  to  have  been  committed  against  the  Stat€,  instead  of 
tlie  United  States.   Harlan  v.  People,  1  Douglas  (Mich.),  207. 

Copy  of  counterfeited  bill. 

Under  a  Michigan  statute,  laws  1855,  page  142,  declaring 
that  it  shall  not  be  necessary  to  set  forth  any  copy  of  the  in- 
strument, but  sufficient  to  describe  in  a  general  way,  held, 
that  a  copy  need  not  be  set  out.  People  v.  Stewart,  4  Mich., 
659. 

Indorsement  of  bill. 

The  indictment  need  not  set  out  an  indorsement  on  the  back 
of  the  alleged  counterfeit.     Iless  v.  State,  5  Ohio,  6. 

Having  in  possession — Description  of  bilt^. 

It  is  held  in  Ohio,  that  the  bills  should  be  described  spe- 
cifically, under  a  charge  of  having  possession  of  counterfeit 
bank  bills  and  passing  the  same.     McMillen  v.  State,  5  Ohio^ 
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269;  Dana  v.  State,  2  Ohio  St.,  91;  Whart  Or.  Law,  587; 
Griffin  V.  State,  14  Ohio  St.,  60. 

Descbiption — Pabticularity. 

It  is  not  necessary  to  the  validity  of  an  indictment,  to  set 
oat  the  number  of  the  bill,  its  vignettes,  mottoes  and  devices, 
or  the  words  and  figures  in  the  margin.  Coin,  v.  Bailey y  1 
Mass.,  62;  Com  v.  Stevens,  lb.,  204;  3  Johnson's  Cases,  298; 
3  Binej',  332;  State  v.  Cart,  6  N.  H.,  367;  Wharton's  Am. 
Cr.  Law,  588;  Oriffin  v.  State,  14  Ohio  St.,  61. 

REPUOyANCY. 

An  allegation  of  ^'uttering  false,  forged  and  counterfeit 
bank  notes,"  is  not  bad  for  i^epngnancy.  Mackey  v.  State,  3 
Ohio  St.,  363. 

Jurisdiction — States — United  States — Federal  courts. 

Congress  has  not  restricted  the  power  of  the  States.  The 
general  government  has  not,  either  expressly  or  impliedly  by 
its  statutes,  prevented  the  punishment  by  States.  State  v. 
McPherson,  9  Iowa,  55;  Bishop's  Cr.  Law,  sections  613, 
655;  AVhart.  Cr.  Law,  sections  47,  349;  Harlan  v.  People, 
1  Douglass  (Mich.),  207;  State  v.  Antonio,  3  Wheeler's  Cr. 
Cases,  508;  2  Bail's  S.  C,  44;  1  Blackf.,  198;  Sutton  et  al. 
V,  State,  9  Ohio,  133;  7  Am.  Law  Register,  260,  and  authori- 
ties cited. 

Elements  constitutino  counterfeiting — Having  in  posses- 
sion AND  WITH  INTENT  TO  PASS — PkOOF — InTENT. 

Proof  of  an  intent  to  pass,  or  tender  in  payment  as  true, 
the  counterfeit  coin  made  by  defendant,  is  not  essential  to 
constitute  the  crime  of  making  counterfeit  money,  only  the 
presumption  is  that  defendant  made  it  for  an  evil  purpose, 
and  the  presumption  must  be  rebutted  by  the  defendant. 
State  V.  McPIie7*8on,  9  Iowa,  58. 

Haying  in  possession  ob  control. 

Where  a  defendant  is  charged  with  having  in  his  possession 
counterfeited  coin,  it  is  not  necessary  that  the  prisoner  shall 
have  the  counterfeit  coin  in  his  hands,  or  in  his  pocket,  or  on 
his  pei-son;  but  if  in  the  county,  under  his  care  and  control, 
this  constitutes  a  possession  by  defenda:it.  State  v.  WaaJi- 
^rn,  11  Iowa,  215. 
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Procuring  one  to  pass. 

Where  the  defendant  procures  an  ignorant  boy  to  pass  a 
counterfeit  bank  note,  it  is  a  sufficient  passing  by  defendant. 
Com,  V.  Hilly  11  Mass.,  136. 

Illegal  incorporation  or  existence  of  a  bank. 

If  it  should  appear  that  the  bank  on  which  the  defendant 
counterfeited  a  note,  with  intent  to  defraud,  was  never  legally 
organized  or  constituted,  no  conviction  can  be  had.  De  How 
V.  People^  1  Deuio,  9. 

Foreign  coin. 

Foreign  coin  is  made  current  by  the  laws  of  the  United 
States  and  different  States  of  America,  and  its  impress  only 
shows  that  its  value  is  certified  by  that  government,  to  be  in 
accordance  with  the  laws  of  that  country.  Harlan  v.  People^ 
1  Douglass  (Mich.),  209. 

Drunkenness,  defense. 

While  drunkenness  is  no  excuse  for  crime,  yet,  on  a  charge 
of  passing  counterfeit  money,  if  defendant  was  so  drunk  that 
he  actually  did  not  know  that  he  had  passed  a  bill  that  was 
counterfeit  he  is  not  guilty.  The  essence  of  this  crime  is 
"knowingly  passing  it."     Pigman  v.  State,  14  Ohio,  656. 

Defense — Prohibition  of  foreign  bills. 

The  fact  that  a  statute  exists  prohibiting  the  passing  of  cer- 
tain bills,  is  no  defense.  The  bills  would  still  retain  their  value 
without  the  State,     lliompson  v,  StatCy  11  Ohio  St.,  356. 

Presentation  and  non-payment  of  forged  drafts. 

The  fact  that  a  forged  draft  is  not  paid  when  presented  and 
returned,  does  not  relieve  a  defendant.  It  is  still  uttering  and 
publishing,  within  the  meaning  of  the  statute.  People  v. 
Bhighaniy  2  Gibbs,  Mich.,  550. 

Draff  payable  to  bearer. 

A  draft  that  is  made  payable  to  bearer,  without  a  payee 
being  named,  is  nevertheless  an  order  for  money.  People  v. 
Bingham^  2  Gibbs,  Mich.,  550. 

Having  possession  with  intent  to  sell. 

On  an  indictment  for  having  in  possession,  counterfeit  bills 
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on  a  foreign  bank,  with  intent  to  barter  the  same,  the  State  is 
not  bound  to  prove  it  to  be  an  incorporated  bank  by  its  char- 
ter.   Sasser  v.  State^  13  Ohio,  453;  12  Wheat.,  70. 

fiAVUffO   POSSESSION   OF  COUNTEEFEIT   NOTES — INSTRUCTIONS, 

It  is  error  to  cliarge  the  jury  that  evidence  of  the  possession 
of  counterfeit  bank  paper  with  intent  to  utter  and  publish  as 
genuine,  would  support  an  indictment  for  being  detected  with 
counterfeit  paper  in  possession,  for  the  purpose  of  selling. 
Tan  Valkenberg  v.  State^  11  Ohio,  404;  Ilutchina  v.  State^ 
13  Ohio,  198;  Bevington  v.  State,  2  Ohio  St.,  163. 

Having  in  possession  counterfeit  money,  proof. 

Under  a  charge  for  having  counterfeit  money  in  possession 
with  intent  to  pass  it,  the  fact  must  be  proved  by  positive  evi- 
dence. The  intention  to  pass  may  be  proved  from  circum- 
stances.    People  V.  Gardner,  1  Wheeler's  Cr.  Cases,  23. 

Hating  possession  of  counterfeit  tools  with  intent  to  use 
them,  evidence. 

On  a  charge  of  having  tools  with  intent  to  use  them,  the 
defendent  cannot  give  in  evidence,  his  declaration  to  an  arti- 
ficer at  the  time  he  employed  him  to  make  the  instrument,  as 
to  the  purpose  he  intended  to  use  them  for.  6  Mete.  221 ; 
Whart.  Cr.  Law,  240-259;  Shuck  v,  VandcrventeVy  4  G. 
Greene,  264;  State  v.  Cruise,  19  Iowa,  317. 

Possession  of  tools  without  proof  or  allegation  of  intent. 

Under  a  Massachusetts  statute  of  1805,  the  having  in  pos- 
Bession  materials  for  counterfeiting,  without  an  allegation  or 
proof  of  an  intent  to  use  them  is  no  crime.  Com.  v.  Morse, 
2  Mass.,  128. 

Evidence  generally. 

Evidence  by  a  witness  of  the  identity  of  a  counterfeit  bill, 
if  the  same  was  not  in  his  possession  all  of  the  time,  is  inad- 
missible, unless  he  can  identify  it  by  some  private  mark. 
Com.  V.  Kinison,  4  Mass.,  646. 

Lawful  existence  of  a  bank. 

Under  the  Michigan  statute,  which  provides  that  "the  law- 
ful existence  of  any  bank  out  of  this  State  shall  be  presumed 
flpon  evidence  that  such  bank  is  actually  engaged  in  the  bus- 
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ine88  of  a  bank;"  evidence  of  a  general  reputation  in  tbe  com- 
munity of  tlie  existence  of  a  bank  in  another  State,  and  that 
its  bills  pass  current,  is  admissible  to  show  that  tliere  was, 
defactOy  a  bank  and  the  weight  of  the  evidence  is  for  the  jury 
to  determine.  Jennings  v.  People^  8  Mich.,  81;  Johnson  v. 
People^  4  Denio.,  364;  Sasser  v.  State^  13  Ohio,  486;  Peed  v. 
Statej  15  lb.,  217;  People  v.  Carge,  12  Wendell,  547;  People 
V.  Davis  J  21  lb.,  309;  People  v.  Chadtoick^  2  Park  Or.  Cases, 
163. 

Pkoof — Bank — Incorporation — Charter. 

Under  section  3934  of  the  Iowa  Code  of  1873,  which  is  the 
same  as  section  2643  Code  of  1851,  it  is  held  unnecessary  to 
prove  the  incorporation  of  a  bank,  by  the  charter,  or  act 
thereof,  but  the  same  may  be  proved  by  general  reputation. 
State  V.  Newland^  7  Iowa,  243. 

Proof. 

Proof  of  uttering  and  publishing  a  counterfeit  bank  note  as 
true  and  genuine,  will  not  sustain  a  charge  for  selling  such 
note.     VanvalkerJyurg  v.  State^  11  Ohio,  404. 

Experts. 

Experts  may  be  called  to  prove  that  the  note  is  counterfeit, 
though  they  may  never  have  seen  the  officers  of  the  bank  write. 
May  V.  State,  14  Ohio,  461. 

Proof  of  other  codnterfeft  notes. 

It  is  competent  to  prove  that  the  defendant  has  passed  other 
counterfeit  paper,  without  producing  it,  if  it  bo  out  of  the 
jurisdiction  of  the  court.    Reed  v.  State,  15  Ohio,  217. 

Having  possession  of  spurious  bank  notes. 

On  a  charge  of  having  possession  of  spurious  bank  notes,  it 
i^not  competent  for  the  State  to  prove  that  appliances  and 
material  for  the  manufacture  of  spurious  coin,  were  found  in 
the  possession  of  the  accused.  Bluff  v,  State^  10  Ohio  St, 
547. 

Proof  of  acts  of  a  co-defendant. 

Proof  of  spurious  notes  being  in  the  possession  of  a  co-de- 
fendant, or  particeps  criminis,  is  inadmissible  as  against  the 
defendant  on  trial     Griffin  v.  State,  14  Ohio  St.,  56. 
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Guilty  knowledge,  proof  of. 

To  prove  tlie  gniltj  knowledg  of  an  utterer  of  a  forged  bank 
note,  evidence  may  be  given  of  liis  having  previously  uttered 
other  forged  notes  knowing  them  to  be  forged.  1  Leading  Cr. 
Cases,  185. 

Verdict. 

The  jury  need  not  describe  in  their  verdict,  the  coin  and  its 
value,  or  that  defendant  knew  the  same  to  be  counterfeit. 
Simply,  that  the  defendant  is  guilty  as  charged  in  the  indict* 
ment,  is  sufficient.    State  v.  Williams^  8  Iowa,  535. 

FORGEKY.^' 
Definition. 

Forgery  is  the  false  making  or  materially  altering,  with  in- 
tent to  defraud,  of  any  writing,  which,  if  genuine,  miglit  be 
apparently  of  legal  efficacy,  or  the  foundation  of  a  legal  lia- 
bility. Stats  V.  Pierce,  8  Iowa,  235;  State  v.  Thompson,  19 
lb.,  303;  or,  the  false  making  or  altering  of  such  writing  as 
either  at  common  law  or  by  statute,  are  its  objects,  with  intent 
to  defraud  another  (2  East.,  p.  852;  1  Wheeler's  Cr.  Cases, 
210);  or  the  fraudulent  making  or  altering  of  a  writing  to  the 
prejudice  of  another's  right;  or  the  making  of  a  false  instrument 
with  intent  to  deceive,  or  tlie  false  making  of  an  instrument 
which  purports  on  the  face  of  it  to  be  good  and  valid  for  the 
purposes  for  which  it  was  created,  with  a  design  to  defraud;  or 
the  false  making  of  a  note  or  other  instrument  with  intent  to 
defraud.  People  v.  FUch,  1  Wendell,  200 ;  Koscoe's  Cr.  Ev., 
7th  ed.,  614,  539;  Snyder  v.  Reno,  38  Iowa,  333;  State  v. 
Wooderdy  20  lb.,  547;  State  v.  Johnson  <&  Johnson^  26  lb., 
418. 

Font  of  ladiotmoat  ondor  Sootioa  8917. 

The  State  OF  Iowa  1     District  Court  of  the  county  of « term,  187a. 

vs.  >  Forging  a  receipt  with  intent  to  defraud. 

That  A  B,a  resident  of  .  .  .  county,  did  falsely  make  and  forge  an  instrument 
in  writiog  in  the  language  and  figures  following,  to-wit  (here  set  out  a  copy  of  the 
receipt) :  The  said  writing  purporting  tu  be  the  act  of  the  said  ....  and  to  create 
a  pecuniary  demand  against  the  said  ....  and  with  intent  to  defraud,  contrary,  etc. 

*As  some  of  the  sections  on  counterfeiting  also  apply  to  forgery,  it  was  thought 
best  to  place  the  chapters  on  counterfeiting  and  forgery,  together,  and  then  the  de- 
cisions, with  forms,  fiist  oa  couoterfeiting,  second  on  forgery. 
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Or.  under  the  same  section,  for  forging  a  certificate  of  a  justice  to  the  board  of 
supervisors: 

That  one  .  .  .  was  justice  of  the  peace,  and  as  such  authorized  by  the  board  of 
supervisors  to  count  and  destroy  gopher  scalF>s  produced  before  him,  and  make  and 
issue  his  certificate  of  such  counting  and  destruction  to  the  parties  producing  the 
same  before  him ;  that  said  certificates  were  taken  and  received  by  the  said  super- 
visors as  legal  proof  of  the  counting  of  said  scalps,  for  ths  purpose  of  issuing  warrants 
thereon  to  the  holders  thereof  on  the  treasury  of  the  county,  as  the  county  author- 
ized by  them  for  the  destruction  of  said  gophers ;  that  the  county  board  allowed  fif- 
teen cents  for  each  scalp  aforesaid;  that  said  defendant,  on  the  said  .  .  day  of  .  .  . 
willfully  and  unlawfully,  and  with  intent  to  defraud,  did  make,  forge,  and  counterfeit 
a  certain  certificate,  purporting  to  be  a  certificate  which  had  been  duly  issued  by 
the  said  .  .  .  as  a  justice  of  the  peace  as  aforesaid,  as  evidence  to  the  board  of 
supervisors  of  the  counting  and  destruction  of  gopher  scalps,  which  said  false  and 
forged  certificate  is  of  the  purport  and  effect  following,  to-wit  (here  copy) :  contrary, 
etc. 

Approved  in  State  v,  Johnson  6*  Johnson^  26  Iowa,  407. 

Or  for  forging  an  order : 

.  .  .  feloniously  did  falsely  make,  forge  and  counterfeit  a  certain  instrument  in 
writing  commonly  called  an  order,  which  said  false  and  forged  instrument  is  as  fol- 
lows (here  copy  order) :  with  intent  to  injure  and  defraud  the  Meriden  Cutlery  Co. 
and  divers  other  persons,  contrary,  etc. 

Approved  in  People  v.  Noakes,  6  Park.  Cr.  R.  291.  and  this  decision  was  approved 
in  NoaI:es  v.  People,  25  N.  Y.,  390. 

Or  for  forging  a  deed : 

.  .  did  falsely  and  fraudulently  forge  a  certain  deed,  purporting  to  be  the  act  of 
one  .  .  .  .  by  which  a  right  or  interest  in  real  property  was  transferred  and  con- 
veyed. A  true  copy  of  said  forged  deed  is  as  follows  (here  copy  deed) :  the  same 
being  so  unlawfully  forged  by  the  said  defendant  with  intent  to  defraud,  contrary, 
etc. 
Approved  in  Paige  v.  People,  6  Park.  Cr.  R.,  683. 

Or  forgery  of  a  will: 

.  .  .  did  falsely  and  fraudulently  make  and  forge  a  certain  will,  purporting  to  be 
the  last  will  and  testament  of  one  ....  with  intent  to  defraud.  A  copy  of  said 
will  is  as  follows  (bere  copy) :  contrary,  etc. 

Or  a  bank  note : 

.  .  .  did  unlawfully  forge  a  certain  note  of  the  bank  of  .  •  .  ,  commonly  called 
a  bank  note,  which  said  forged  note  is  in  words  following  (here  copy)  :  with  intent 
to  defraud,  contrary,  etc. 

Or  for  uttering  and  passing  as  true  a  note: 

The  said  .  .  .  had  in  his  custody  and  possession  a  certain  false  and  forged  prom- 
issory note,  the  said  .  .  .  then  and  there  knowing  the  same  to  be  false  and  forged, 
and  which  forged  note  is  as  follows  (here  copy)  :  and  that  the  said  .  .  .  then  and 
there  did  feloniously  utter  and  pass  the  same  as  true,  and  with  intent  then  and  there 
to  defraud,  contrary,  etc. 

Or  uttering  and  passing  a  forged  county  order: 

.  .  .  did  unlawfully  utter  and  pass  as  true,  a  certain  county  order,  purporting  to 
be  drawn  by  ...  ,  the  auditor  of  Linn  county,  Iowa,  upon  the  treasurer  of  said 
county,  and  payable  to  •   •  •  ,  with  intent  io  defraud,  contrary,  etc. 

Indictment — Name  of  bank  or  party  defrauded. 

It  is  deemed  not  necessary  to  set  out  in  the  indictment  the 
name  of  the  bank  or  person  defrauded,  or  intended  to  be  de- 
frauded; but  if  the  same  is  set  out,  it  is  incumbent  on  the 
State  to  prove.    Nor  is  it  necessary  to  set  out  that  a  bank  or 
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corporation  was  duly  incorporated.  Com.  v.  Smithy  6  S.  &  R., 
568;  State  v.  PiercCy  8  Iowa,  233;  State  v.  Newland^  7  lb., 
242;  Eoscoe's  Or.  Ev.,  7th  ed.,  532;  Turpin  v.  State,  19  Ohio 
St,  540;  sections  3934  and  4313,  Code  of  1873,  which  is  the 
same  as  the  Code  of  1851,  under  which  these  decisions  were 
made. 

Intent  to  defbaud. 

The  indictment  must  allege  that  the  act  was  done  with  in- 
tent to  defraud.  2  Ind.,  23.  And  the  intent  should  be  averred 
in  the  body  of  the  indictment,  and  not  as  a  mere  conclusion. 
I>rake  v.  State,  19  Ohio  St.,  211. 

Mortgage — Keceipts. 

The  charging  of  the  forging  of  a  mortgage,  and  a  receipt  on 
the  mortgage,  is  charging  two  crimes,  and  is  bad  for  duplicity. 
People  V.  Wright,  9  Wendell,  193. 

Existence  of  mortgaged  profeety. 

The  indictment  should  aver  that  the  property  described  in 
the  mortgage  is  in  fact  in  existence.  People  v.  Wright,  9 
WendeU,  193. 

Pabtnebship — Individiial  name. 

Where  the  indictment  set  out  an  intent  to  defraud  A,  and 
it  appeared  that  he  was  one  of  a  firm,  the  failure  to  give  the 
firm  name,  is  not  fatal.  Stoughton  <&  Hudson  v.  State,  2 
Ohio  St.,  564;  People  v.  Curling,  1  Johnson,  320;  State  v. 
Bastings,  2  Green,  Cr.,  335. 

Bank  check — Address. 

A  check  on  a  bank,  charged  in  an  indictment  for  forgery 
to  be  addressed  to  tlie  cashier  thereof,  is  correctly  described, 
where  the  check  is  in  the  form  of  a  letter  addressed  on  tiie 
back  thereof  to  the  cashier,  although  in  the  inside  of  the  let- 
ter there  be  no  direction  whatever.  People  v.  Gumaer,  9 
Wendell,  271. 

lM)OB8E3f£NT  OF  CHECK. 

On  an  indictment  for  forging  a  check,  it  is  not  necessary  to 
wt  forth  the  indorsement  appearing  upon  the  check,  or  a 
*tamp,  as  neither  form  a  part  of  the  check.    Hess  v.  State,  5 
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Obio,  9;  Com,  v.  Wardj  2  Mass.,  397;  3  Johnson's  GaseSy 
299;  Miller  v.  People,  52  N.  Y.,  304. 

Form,  chabqing  pabt. 

It  is  not  necessary  to  allege  that  it  was  an  instrument  pur- 
porting to  be  the  act  of  another.  To  set  out  that  the  defend- 
ant did  forge  a  certain  check,  and  setting  out  a  copy,  is  suffi- 
cient   People  V.  JSi/nders,  12  Wend.,  429 

Chabqing  two  offenses — Fobging — ^Uttebing. 

While  it  is  true  that  two  separate  and  distinct  offenses 
should  not,  and  cannot,  be  charged  in  one  indictment,  but  when 
offenses  of  the  same  character,  differing  only  in  degree,  are 
united  in  the  same  indictment,  the  prisoner  may  be  tried  on 
both  charges.  For  instance,  where  a  defendant  is  charged 
with  forgery,  and  also  for  forging  and  passing  as  true,  both 
may  be  alleged,  if  in  separate  counts.  People  v.  Ryntlers^  12 
Wendell,  429;  People  v.  McKUmey,  10  Mich.,  54,  95;  Van 
Sickle  V.  People^  29  lb.,  63;  State  v.  McPherson,  9  Iowa,  53; 
State  V.  Nichols^  38  lb.,  110;  State  v.  Hastings,  2  Greene  Cr. 
R.,  339;  53N.  H.,  452. 

Duplicity. 

Where  the  same  section  of  a  statute  makes  two  or  more 
distinct  acts  connected  with  the  same  transaction  indictable, 
they  may  be  coupled  together,  not  only  in  the  same  indict- 
ment, but  in  the  same  count.  State  v.  Hastings,  2  Greene 
Cr.  R,  339;  27  Vermont,  310;  4  Gushing,  74;  1  Whart.,  6th 
ed.  Sec,  390 ;  2  lb..  Sec,  1466. 

Lost  instbument. 

On  an  indictment  for  forging  a  promissory  note,  if  the  note 
be  lost  or  destroyed,  it  is  sufficient  to  set  forth  the  substance 
thereof,  alleging  the  loss.  People  v.  Badzley,  16  Wendell, 
53;  Dana  v.  State,  2  Ohio  St.,  92. 

Value. 

The  indictment  need  not  allege  that  the  forged  instrument 
was  of  a  certain  value.     Chidester  v.  State,  25  Ohio  St.,  437. 

Instbument  must  snow  on  its  face  that  the  bights  of  pab- 
tiks  are  affected. 

The  indictment  must  set  out  an  instrument  from  which  it 
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appears  on  its  face,  that  the  rights  and  property  of  parties  are 
affected  or  injured.  People  v.  Stearns^  21  Wend.,  409;  Vlarh 
V,  State,  8  Ohio  St.,  630. 

Alteration  of  forged  msTRUMENT. 

Where  a  genuine  instrument  is  altered,  the  forgery  may  be 
specially  alleged  as  shown  by  the  alteration,  or  the  forgery  of 
an  entire  instrument  may  be  alleged.  2  Ired.,  491;  People 
V.  Brothertony  2  Green  Cr.  R.,  451. 

Repuonanct- 

An  indictment  which  charges  a  bank  bill  to  have  been  false, 
forged,  altered,  and  counterfeited,  is  repugnant.  Kirby  v. 
State,  1  Ohio  St.,  185. 

Instrumekt,  copy. 

A  copy  of  the  forged  instrument  should  always  be  set  out, 
that  the  prisoner  may  know  what  he  is  properly  charged  with, 
and  the  court  advised  whether  the  acts  constitute  a  crime. 
Cam.  V.  Houghton,  8  Mass.,  107;  State  v.  Callendine,  8  lb., 
288;  State  v.  Johnson  d;  Johnson,  26  lb.,  414;  6  Term  R , 
162;  1  East,  180;  6  Whart.  Grim.,  Law,  345.  So,  the  setting 
ont  the  original  notes  and  the  same  note  after  it  had  been 
ehanged,  is  held  good.  State  v.  Knowles^  Western  Jurist, 
Deceuiber  No.,  1877,  page  726;  MoMillen  v.  State,  5  Ohio, 
169;  Dana  v.  State,  2  Oliio  St.,  92;  3  Chitty's  Or.,  Law,  1040. 
Bat  the  figures  and  numbers  on  the  margin  of  a  bill  are  not 
necessarily  to  be  set  out.  Com.  v.  Bailer/,  1  Mass.,  62;  Com, 
V.  Stevens,  lb.,  202. 

Purport — Effect — ^Tenor — Construction. 

The  words  "  Tenor,"  "  as  follows,"  "  that  is  to  say,"  and  the 
like,  have  all  been  held  to  import  an  accurate  copy  and  suflB- 
dent  While  the  words  "  purport,"  and  '*  eflTect,"  do  not  import 
it,  but  have  an  entirely  different  meaning,  both  in  ordinary 
use  and  legal  signification,  and  mean  no  more  than  the  sub- 
rtance,  and  an  indictment  setting  out  that  the  following  is  the 
"purport  and  effect,"  is  not  sufl[icient,  and  is  demurrable.  3 
Chitty's  Cr.  Law,  1040;  Archibald  Crim.  PL,  42;  2  Leach., 
657;  2  East.  P.  C,  983;  Russ.  on  Crimes,  372;  Lewis'  United 
States  Cr.  Law.,  648;  1  East,  173;  lb.,  183;  State  v.  Atkins, 
SBlackf.,  458;  1  Vt.,  298;  McMillen  v.  State,  5  Ohio,  269; 
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Co7fi.  V.  Hoicghton^  8  Mass.,  110;  Dana  v.  StatCy  2  Ohio  St, 
92;  State  v.  Johnson  <&  Johnson^  26  Iowa,  414.  Purport  and 
eftect  held  to  be  sufBcient. 

Extrinsic  facts — Import — Inttendo. 

An  indictment  which  alleges  that  an  instrument  was  forged, 

which  was  written,  "M.  C.  &  Co.,  pay  B.  $ ,  J.  L.  C,"  with 

intent  to  defraud,  is  insufficient,  unless  the  indictment  contains 
the  proper  inuendo,  or  the  averment  of  extrinsic  facts,  fully 
explaining  the  meaning  of  the  letters  and  words,  or  shows  or 
points  out  in  what  particular  the  forgery  was  done.  The 
writing  here  set  out  does  not  purport  to  be  drawn  by,  or  on 
any  person,  natural  or  artificial.  Clark  v.  State,  8  Ohio  St., 
630;  Carherry  v.  State,  11  lb.,  410;  Bynam  v.  State  17  lb., 
143;  Starkie's  Cr.  Pleading,  113;  2  Leach.  Or.  Law,  711;  1 
Moody  Cr.  Cases,  141;  People  v.  Marion,  28  Mich.,  256;  Chi- 
dester  v.  State,  25  Ohio  St.,  437;  People  v.  Steams,  21  "Wen- 
dell, 413;  State  v.  Harrison,  1  Green  Cr.  E.,  537;  State  v. 
Wh-eeler,  lb.,  641. 

Check — Indorsement — Eeventte  stamp. 

The  indorsement  on  a  check  or  revenue  stamp  attached,  forms 
no  part  of  the  instrument  and  need  not  be  copied  or  set  out  in 
the  indictment.  Com,  v.  Ward,  2  Mass.,  397;  Hess  v.  State, 
6  Ohio,  9;  2  Kuss.  on  Crimes,  460;  5  Johnson's  Cases,  299; 
Miller  v.  People,  52  N.  Y.,  304;  State  v.  Mott,  10  Am.  R, 
152;  Miller  v.  People,  11  lb.,  706;  State  v.  MoU,  16  Minn., 
472. 

Instru^ient— Wriiten,  PRnTTED,  NEOESsrrr  of  ALLEoma. 

It  is  not  necessary  in  an  indictment  for  forgery,  to  aUegc 
that  the  instrument,  or  its  pretended  signature,  was  or  is  in 
writing  or  printing,  provided  the  whole  instrument  is  set  out 
People  V,  Rynders,  12  Wendell,  431;  People  v.  HhoneTy  4 
Park.  Cr.  E.,  173. 

Goods — Property — CoNsroERATioN  passing. 

It  is  not  necessary  to  allege  that  the  property,  or  a  consider- 
ation passed.  The  false  making  with  intent  to  defraud  is  the 
gist  of  the  offense.  Com.  v.  Ladd,  15  Mass.,  626;  State  v. 
Pierce,  8  Iowa,  234. 
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Genuineness — "V^alidity  of  instrument. 

It  is  not  necessary  to  allege  the  genuineness  or  validity  of 
the  instrument.    State  v.  Pierce^  8  Iowa,  234. 

Elements. 

The  making  or  altering  of  any  writing  with  a  fraudulent 
intent,  whereby  another  may  be  prejudiced,  is  forgery.  And 
it  is  not  essential  that  any  person  should  be  actually  injured, 
but  is  sufficient  that  the  instruments,  if  genuine,  would  be  the 
foundation,  or  the  evidence  of  another's  liability.  A  material 
alteration,  in  part,  of  a  genuine  instrument  whereby  a  new 
operation  is  given  to  it,  is  a  forgery  of  the  whole,  though  it 
may  be  only  as  to  a  letter  or  figure.  13  Geo.,  1 ;  2  E.  P.  C, 
861;  Bamum  v.  StaU,  15  Ohio,  717;  1  Hawk.  P.  0.  Ch.  70, 
Sec  2;  State  v.  Wooderdj  20  Iowa,  547;  State  v.  Johnson  cfe 
Johnson  26  lb.,  418;  26  Me.,  312;  Stoug/Uon  cfe  Hudson  v. 
State^  2  Ohio  St.,  566;  People  v.  Brotherton^  Green  Cr.  E., 
451;  47  Cal.,  388;  2  Wliart.  Cr.  Law,  Sec.  1421;  People  v. 
Graham,  6  Park.  Cr.  R,  135. 

Instbument,  legal  efficacy. 

While  there  can  be  no  forgery  of  an  instrument  invalid  upon 
its  face,  yet  it  is  not  necessary  that  it  should  have  actual  legal 
efficacy.    State  v.  Johnson  <&  Johnsan,  26  Iowa,  407. 

Animal  scalps,  bounty  oertificates. 

The  certificate  of  a  justice,  certifying  as  to  the  counting 
and  destruction  of  gopher  scalps,  for  which  a  bounty  has  been 
offered,  is  the  subject  of  forgery.  State  v.  Johnson  dk  John- 
Bon,  26  Iowa,  407. 

Written  instruments,  alteration  or. 

The  detachment  from  a  written  instrument  of  a  condition 
thereto,  whereby  the  writing  is  changed  from  a  non-negotiable 
instrument  to  a  negotiable  note,  is  forgery.  1  Hawk.  P.  C, 
Ch.  70,  Sec.  2;  2  East.  P.  C,  Ch.  19,  Sec.  4;  2  Leach,  1040; 
State  V.  Strattouy  27  Iowa,  420. 

Goods — Property  in  hands  of  drawee. 

It  is  immaterial  whether  the  person  whose  name  was  forged 
bad  money,  or  goods  in  the  hands  of  the  drawee.  Com.  v. 
Fisher,  17  Mass.,  46. 
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Defense — Stamp — Sunday. 

It  is  no  defense  to  an  indictment  for  forgery  that  the  note 
alleged  to  be  forged  was  not  stamped,  or  was  made  on  Sunday. 
State  V.  Mott,  10  Am.  K.  152;  16  Minn.,  472;  Van  Sickle  v. 
People,  29  Mich.,  61. 

Uttering  and  ptjblishino. 

Tlie  presentation  of  a  forged  draft  or  order  for  money,  to 
the  person  to  whom  it  purports  to  be  directed  for  payment 
thereof,  knowing  the  same  to  be  forged,  though  payment  is 
refused,  and  the  draft  returned,  is  uttering  and  publishing 
within  the  meaning  of  law.  People  v.  Brigham  et  al,y  2 
Gibbs,  Mich.,  550. 

Draft  payable  to  bearer,  no  name  inserted. 

The  fact  that  no  name  was  written  in  the  draft,  where  it  was 
made  payable  to  bearer,  made  it  none  the  less  an  order  for 
money.     People  v.  Brigham,  2  Gibbs,  Mich.,  550. 

Mortgage,  written  instruments. 

A  mortgage  is  a  written  instrument  within  the  meaning  of 
the  law,  and  subject  to  forgery.     People  v.  Caton,  25  Mich., 

388. 

Uttering — Received  as  genuine. 

To  constitute  the  uttering  of  a  forged  instrument,  it  is  nec- 
essary that  it  should  have  been  actually  received  as  genuine. 
To  utter,  is  to  offer,  w^hether  it  be  taken  or  not.  It  is  to  declare 
or  assert  indirectly  if  not  directly  by  words  or  actions  that  it 
is  good.  2  Den.C.  C.,78;  2Binn.,  339;  People  v,  Rathhun^^21 
Wendell,  528;  2  Leach,  978;  People  v.  Caton,  25  Mich.,  392; 
Perkins  v.  People,  27  Mich.,  386. 

Uttering — The  recording  of  forged  mortgage — Keoetving. 

To  place  on  record  a  forged  mortgage,  and  receipting  for 
money,  and  making  an  indorsement  thereof  on  the  forged  paper, 
implies  an  assertion  of  its  genuineness,  and  is  a  sufficient  utter- 
ing as  true.    Perkins  %\  People,  27  Mich.,  389. 

Indorsement  of  note,  forgery  of. 

The  indorsement  of  a  note  is  the  subject  of  forgery,  though 
the  word  "indorsement"  is  not  mentioned  in  the  Ohio  law 
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under  which  this  decision  is  made,  while  tlie  Iowa  Code  con- 
tains the  word  "indorsement."  Paage  v.  State,  3  Ohio  St., 
233.  And  see,  also,  authorities  holding  that  an  indorsement 
is  a  new  and  independent  contract.  Uessv,  l^oXy  10  Wendell, 
439;  2  East.,  481;  2  Burr,  674;  6  Cranch,  221;  Hawkiru  v. 
HuWurd,  10  Ohio,  180. 

So  where  one  who,  with  intent  fraudulently  to  utter  a  note 
as  the  note  of  a  person  other  than  the  signer,  procures  to  it 
the  signature  of  an  innocent  party,  who  does  not  thereby 
intend  to  bind  himself,  he  is  guilty  of  forgery.  Com.  v.  Foe- 
ter,  19  Am.  K.,  353;  114  Mass.,  311. 

Order — Request. 

An  instrument  of  writing  in  the  following  language,  was 
held  to  be  the  subject  of  forgery:  "Wen.  19th.  Mr.  Davis. 
Please  let  the  boy  have  $6.00  for  me.  B.  W.  Earl."  Evans 
V.  State,  8  Ohio  St.,  196.  Or,  "Please  let  Mr.  Borswick  have 
his  clothes,  and  I  will  hold  his  pay  till  next  Tuesday,  and  will 
see  that  paid  for.  J.  B."  Held  that  such  is  an  order  for  the 
delivery  of  goods  and  chattels,  and  subject  to  forgery.  Chi- 
dester  v.  State,  25  Ohio  St.,  433.  For  a  full  discussion  see, 
People  V.  Steams,  21  Wendell,  411. 

Chajs'Ge  of  dates  in  a  notice  of  a  cause — Defense. 

The  altering  or  changing  a  date  in  a  notice  pending  in  a  pro- 
ceeding in  court,  does  not  come  within  the  provisions  of  the 
statute  "to  alter  an  instrument  in  writing  by  which  rights  or 
property  of  another  are  affected,"  and  is  not  the  subject  of 
forgery.     People  v.  Cady,  6  Hill,  490. 

Order — Kequest,  not  addressed  to  any  particular  person. 

The  making  of  a  counterfeit  order  for  the  delivery  of  goods 
in  the  name  of  a  third  person,  is  forgery,  though  the  paper  be 
not  addressed  to  any  one.    Noakes  v.  People,  25  N.  Y.,  380. 

Name  of  corporation  or  partnership. 

To  allege  as  the  name,  "The  Meridan  Cutlery  Co.,*'  is  a 
sufficient  designation  of  the  body  partnership,  or  persons  in- 
tended to  be  defrauded.  It  is  immaterial  whether  it  was  or 
was  not  incorporated,  or  what  was  its  constitution.      It  is 
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enough  to  show  an  existing  body  of  persons,  capable  of  being 
defranded.     Noakes  v.  People^  25  N.  Y.,  380. 

Certified  bank  check. 

A  certified  bank  check  is  an  instrnment  as  an  entirety,  and 
comes  within  the  statute  of  forgery.  The  certificate  and  check 
are  two  different  instruments,  and  the  forging  of  either  makes 
out  the  crime.    People  v.  Clement^  26  N.  Y.,  198. 

LTttebing. 

The  showing  of  a  forged  receipt  to  one  with  whom  the  de- 
fendant is  claiming  credit  on  account  of  that  receipt,  is  an 
uttering.    Peg.  v,  Padford,  1  Leading  Cr.  Cases,  397;  lb.,  400. 

Pbomissoey  note — Acquittance. 

The  giving  of  a  promissory  note  is  not  an  acquittance  or 
discharge  of  a  debt.    People  v,  Hoag,  2  Park.  Cr.  R.,  36. 

Bank  notes — Bills  printed. 

Bank  bills  wholly  printed  or  engraved,  are  the  subject  of 
forgery.    People  v,  RhoneVy  4  Park.  Cr.  R.,  166. 

Name  of  prisoner  signed  to  forged  instrument. 

A  person  may  be  guilty  of  forgery,  in  writing  his  own 
name  to  an  instrument,  if  done  with  intent  to  defraud,  by 
representing  himself  to  be  a  different  person  of  that  name. 
4  T.  R.,  28;  People  v.  Rhoner,  4  Park.  Cr.  R.,  172. 

Evidence — Proof — Variance. 

A  mere  technical  variance  between  the  evidence  and  charge 
should  be  disregarded.    State  v,  Thompson^  19  Iowa,  299. 

Place — Venue — Proof. 

Where  the  defendant  resides  in  a  certain  county,  and  a 
forged  instrument  is  produced  on  the  trial  in  that  county,  it 
may  be  considered  by  the  jury  as  tending  to  show  that  the 
forgery  was  committed  in  the  same  county.  State  v.  Thomp* 
son^  19  Iowa,  299. 

Receipts — Proof  of  payment  competent. 

It  is  proper  for  the  defendant  to  show  that  he  paid  the 
amounts  named  in  the  receipts,  and  for  which  he  received  the 
receipts.    State  v.  Wooderd^  20  Iowa,  551. 
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Defense — Amounts  due  prisoner. 

Evidence  that  the  amonnts  for  the  defendant's  forged  re- 
ceipts were  actually  due  him  is  inadmissible,  though  the  debt 
may  l>e  just.  A  man  has  no  ria:ht  to  receipt,  or  fabricate 
writings,  as  evidence  of  such  sums.  The  charge  of  forgery 
cannot  be  negatived  by  proof  that  the  claim  was  in  reality  a 
just  one.  State  v,  Wooderd,  20  Iowa,  553;  2  Moody  &  Or., 
300;  2  Humph.  (Tenn.),  494;  1  Den.  Or.  Cases,  282;  2  Bish. 
Cr.  Law  S.,  492. 

Signature,  inteoduction  of. 

The  instrument  claimed  to  be  forged,  is  admissible  as  evi- 
dence, and  it  is  a  matter  of  fact  for  the  jury  to  determine  as 
to  whether  the  crime  is  made  out  or  not.  State  v.  NxcIioIb^ 
38  Iowa,  110. 

Written  documents — ^Protest,  inadmissible,  when. 

A  letter  from  the  cashier  of  a  bank,  or  the  protest  of  a 
notary,  is  not  admissible  as  evidence  against  the  defendant, 
upon  the  general  principle  that  a  prisoner  has  a  right  to  meet 
his  witnesses  face  to  face.  Fanrington  v.  State^  10  Ohio, 
354. 

Variance — Indictment — Proof. 

Proof  of  a  note  under  seal,  does  not  support  an  indictment 
which  charges  the  forging  of  a  note  not  under  seal.  Hart  v. 
State,  20  Ohio,  49. 

If  the  variance  is  plain,  such  instrument  ought  not  to  be 
allowed  to  go  in  evidence;  but  if  the  forged  name  is  uncer- 
tain and  susceptible  of  being  read,  it  ought  to  be  submitted  to 
the  jury.     Turpin  v.  State,  19  Ohio  St.,  540. 

Admissions. 

Evidence  of  admissions  on  the  part  of  the  prisoner,  of  the 
ooroniission  of  other  forgeries  is  inadmissible.  People  v.  Cor* 
Jm,  15  Am.  R,  427;  36  N.  T.,  363. 

Fraud. 

Tlie  principal  element  in  forgery  consists  in  the  fraudulent 
purpose,  and  the  proofs  of  fraud  must  be  substantially  tlie 
•ame  in  criminal  as  in  civil  cases,  and  all  the  surrounding  cir- 
cumstances are  admissible.    People  v,  Marion,  39  Mich.,  37. 
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CER'nFICATES — DaTES — EXECUTED  ON  SuNDAY. 

It  is  proper  to  introdnce  the  forged  certificate,  though  the 
same  may  have  been  executed  on  Sunday.  Van  Sickle  v. 
People,  29  Mich.,  63. 

Firm — Individual  name,  proof  of. 

Wliere  the  defendant  is  charged  with  a  forgery  on  a  firm 
with  intent  to  defraud  A  B  &  C  D,  and  no  evidence  that  A  B 
&  C  D,  composed  said  firm,  the  defendant  could  not  l>e  con- 
victed.   State  V.  Harrison,  1  Green  Cr  R.,  537;  69  N.  C,  143. 

Firm  name — Intent  to  defraud. 

An  intent  to  defraud  a  firm  necessarily  includes  an  intent  to 
defraud  each  member  of  it.  State  v,  Hastings,  2  Green  Cr. 
R,  334;  53N.  H.,  452. 

Proof — Existence  of  a  bank — Parol  evidence. 

Where  a  defendant  is  charged  with  forging,  and  uttering 
and  publishing  forged  bank  bills,  parol  evidence  is  admissible 
to  prove  the  existence  of  such  bank  without  its  charter.  Peo* 
pie  V,  Davis,  21  Wend,,  309;  Dennis  v.  People^  1  Park.,  Cr. 
R.,  469;  People  v.  Chadwich,  2  lb.,  163. 

Experts — Handwritino,  proof  of. 

Where  witnesses  disagree  as  to  the  genuineness  of  the  sig- 
nature, comparison  of  hands  is  admissible.  People  v,  Hewitt^ 
2  Park.  Cr.  R,  20. 

Handwriting,  how  proved. 

It  is  well  settled  that  the  handwriting  may  be  proved  by 
the  admission  of  the  defendant  or  comparison  with  other  writ- 
ings. 2  Whart.  Cr.,  Law,  Sec,  1463;  Johnson  v,  Davcrne^ 
19  Johnson,  134;  State  v,  Hastings^  2  Green  Cr.  R,  841;  58 
N.  H.,  452. 

Expert — Comparison — Handwriting. 

Experts  may  make  comparisons  between  the  writing  in  dis- 
pute and  other  writings  which  are  either  admitted  or  proved 
to  be  genuine,  and  their  opinions  thus  formed  may  be  given 
in  evidence.  State  v,  Hastings,  2  Green  Cr.  R,  334;  53  N. 
H.,  452;  25  lb.,  110;  42  lb..  Ill,  121,  122,  and  46  lb.,  497; 
9  Conn.,  54;  17  Pick.,  490,  and  in  39  Vt,  325,  336,  the  court 
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go  still  further  and  liold  that  the  comparison  may  be  made 
without  waiting  for  any  other  evidence,  derived  from  a  knowl- 
edge of  the  handwriting,  while  a  contrary  doctrine  is  held  ia 
People  V.  Spooner^  1  Denio,  343. 

FRAUD  BY  A  PARTNER. 

Section  2165.  Every  partner  who  shall  be  guilty  of  any 
fraud  in  the  affairs  of  the  partnership,  shall  be  liable,  civilly, 
to  the  party  injured  to  -the  extent  of  his  damage,  and  shall 
also  be  liable  to  an  indictment  for  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court 
by  which  he  shall  be  tried.  [Limitation,  by  section  4167,  three 
years.] 

ITRAUDXJLENT  CONVEYANCES. 

Section  4074.  Any  person  who  knowingly  being  a  party 
to  any  conveyance,  or  assignment  of  any  estate  or  interest  in 
lands,  goods,  or  things  in  action,  or  of  any  rents  or  profits  aris- 
ing therefrom;  or  being  a  party  to  any  charge  on  such  estate, 
interest,  rents,  or  profits,  made  or  created  with  intent  to  de- 
fraud prior  or  subsequent  purchasers,  or  to  hinder,  delay,  or 
defraud  creditors  or  other  persons;  and  every  person  who,  be- 
ing privy  to,  or  knowing  of  such  fraudulent  conveyance,  as- 
signment, or  charge,  puts  the  same  in  use  as  having  been  made 
in  good  faith,  shaU  be  fined  not  exceeding  one  thousand  dollars 
and  imprisoned  in  the  county  jail  not  exceeding  one  year. 
[Limitation  by  section  4167,  three  years.] 


Form  of  Indictment. 

The  State  of  IowaI      District  Court  of  the  county  of term,  1878. 

vs.  \ 

J  Indictment, 

The  i^nd  jury  of  the  county  of  .  .  ,  in  the  name  and  by  the  authority  of  the 
Slate  of  Iowa,  accuse  .  .  .  of  the  crime  of  fraudulently  conveying  lands  to  another 
vhh  intent  to  defraud,  committed  as  follows:  That  the  said  .  .  .  ,  in  the  county 
of  ...  ,  and  State  of  Iowa,  on  the  .  .  day  of  .  .  .  ,  1878,  being  the  owner  in 
fee  of  a  certain  tract  of  land,  situate,  lying  and  being  in  said  county,  and  bounded 
and  described  as  follows,  to-wit  (here  insert  the  description):  being  then  and  there 
indebted  to  one  C  D  in  a  large  sum  of  money,  to-wit:  two  thousand  dollars,  for  the 
collection  of  which  the  said  C  D  then  lately  before  had  commenced  a  suit  in  the 
district  court  of  said  county  of  .  •  .  against  the  said  A  B.  he,  the  said  A  B,  did  un- 
lawfully  and  fraudulently  convey  the  land  aforesaid  to  one  £  F.  with  intent  to  hinder, 
delay  and  defeat  the  said  C  D  in  the  collection  of  said  debt,  contrary  to  and  in  viola- 
tioD  of  law. 

FRAUDULENT  DESTRUCTION  OF  BOATS. 

Section  4082.  If  any  person  cast  away,  sink,  or  otherwise 
destroy,  any  raft,  boat,  or  vessel,  within  any  county  of  this 
btate,  witli  intent  to  defraud  any  owner  or  insurer  thereof;  or 
the  owner  or  insurer  of  any  property  laden  on  board  the  same, 
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or  of  any  part  thereof,  he  shall  be  punished  by  imprisonment 
in  tlie  penitentiary  not  exceeding  hve  years,  or  fined  not  ex- 
ceeding two  thousand  dollars  and  imprisoned  in  the  county 
jail  not  exceeding  one  year. 

Sec.  4:083.  If  any  ]^ersou  lade,  equip,  or  fit  out,  or  assist  in 
lading,  equipping,  or  fitting  out,  any  raft,  boat,  or  vessel,  with 
intent  tliat  the  same  be  cast  away,  burnt,  sunk,  or  otiierwise 
destroyed,  to  injure  or  defraud  any  owner  or  insurer  tliereof, 
or  of  any  property  laden  on  board  the  same,  he  shall  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars  and  impris- 
onment ia  the  county  jail  not  exceeding  one  year.  [Limita- 
tion by  section  4167,  three  years.] 

Form  of  Indiotment. 

The  State  OF  Iowa  1      District  Court  of  ihc  county  of term,  1878. 

vs.  > 

j  Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  fraudulently  destroying  a  boat,  commited 
as  follows,  to-wit :  That  the  said  .  .  .  ,  on  or  abont  the  .  .  day  of  .  .  .  .  187  .  , 
in  the  county  of  .  .  .  and  State  of  Iowa,  did  willfully,  unlawfully  and  maliciously 
cut  away  and  let  loose  a  certain  boat  known  a»  the  ....  then  and  there  being 
landed  and  fastened  on  the  premises  of  .  .  .  ,  on  Indian  creek,  said  county  and 
State,  and  being  the  property  of  .  .  .  ,  by  means  of  which  acts  of  the  said  ...» 
the  said  boat  was  totally  destroyed,  and  then  and  there,  with  the  intent  to  defraud 
the  owner  thereof,  contrary  to  and  in  violation  of  law. 

GENERAL  REGULATIONS  AFFECTING  COUNTIES, 

TOWNS,  AND  CITIES. 

Section  552.  Public  money  sliall  not  be  appropriated, 
given,  or  h>aned  by  the  corporate  authorities,  supervisors,  or 
trustees  of  any  county,  township,  city,  or  town,  or  municipal 
or|i^anizHtion  of  this  state,  to,  or  in  favor  of,  any  institutiou, 
school,  association,  or  object,  which  is  under  ecclesiastical  or 
sectarian  management  or  control. 

Sec.  553.  No  county,  city,  or  incorporated  town  in  the  state, 
shall,  in  their  corporate  eA])acity,  or  by  their  officers,  directly 
or  indirectly,  subscribe  for  stock,  or  become  interested  as  a 
partner,  shareholder,  or  otherwise,  in  any  banking  institution, 
whether  the  same  be  a  bank  of  issue,  deposit,  or  exchange,  nor 
in  any  plank-road,  turnpike,  or  railway,  or  in  any  other  work 
of  internal  improvement;  nor  shall  they  be  allowed  to  issue 
any  bonds,  bills  of  credit,  script,  or  other  evidences  of  indebt- 
edness for  any  such  purposes — all  such  evidences  of  indebted- 
ness for  said  purposes  being  hereby  declared  absolutely  void; 
provided  J  nevertnehss^  that  this  section  shall  not  be  so  con- 
strued as  to  prevent,  or  in  any  wise  to  embarrass,  the  counties, 
cities,  or  towns,  or  any  of  them,  in  the  erection  of  their  nec- 
essary public  buildings,  bridges,  laying  ott"  highways,  streets, 


Illegally  Solekuozing  Mabbiages.  135 

alleys,  and  public  grounds,  or  other  local  works  in  which  said 
counties,  cities,  or  towns  may  respectively  be  interested. 

Sec.  554.  All  bonds,  or  otlier  evidences  of  debt,  hereafter 
issued  by  any  corporation  to  any  railway  company  as  capital 
stock,  shall  be  null  and  void,  and  no  assigumeut  of  the  same 
shall  give  them  any  validity. 

Sec.  555.  In  all  actions  now  pending  or  hereafter  brought 
in  any  court  in  this  state,  on  any  bond  or  coupon  issued,  or 
purporting  to  l>e  issued,  by  any  county,  city,  or  incorporated 
town  for  railway  purposes,  a  former  recovery  against  such  cor- 
poration on  any  one  or  more,  or  any  part  of  such  bonds  or 
coupons,  shall  not  bar  or  estop  any  defense  such  corporation 
has  made,  or  can  make,  to  such  bonds  or  coupons  in  the  action 
in  which  such  former  recovery  was  had;  but  the  corporation 
Bougiit  to  be  charged  in  any  such  action  now  pending  or  here- 
after brought,  may  allege  and  prove  any  matter  of  defense  in 
such  action  to  the  same  extent,  and  with  the  same  eflect,  as 
though  no  former  action  had  been  brought  or  former  recovery 
had. 

Sec.  556.  No  officer  of  any  county  or  other  municipal  cor- 
poration, or  any  deputy  or  employe  of  such  officer,  shall,  either 
directly  or  indirectly,  be  permitted  to  take,  purchase,  or  receive 
in  payment,  exchange,  or  in  any  way  whatever,  any  wairant, 
scrip,  or  other  evidence  of  indebtedness  of  such  corporation, 
or  any  demand  against  the  same,  for  a  less  amount  than  that 
expressed  on  the  face  of  the  warrant,  scrip,  or  other  evidence 
of  indebtedness  or  demand. 

Sec.  557.  The  treasurer  of  every  county,  or  other  municipal 
corporation,  when  he  shall  receive  any  warrant,  scrip,  or  other 
evidence  of  indebtedness  of  such  corporation,  shall  endorse 
thereon  the  date  of  its  receipt,  from  whom  received,  and  what 
amount. 

Sec.  558.  Any  officer  of  any  county  or  other  municipal 
corporation,  or  any  deputy  or  employe  of  such  officer,  who  vio- 
lates any  of  the  provisions  of  this  chapter,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
fined  not  less  than  one  hundred  dollars,  and  not  more  than  five 
hundred  dollars  for  each  oifense. 


ILLEGALLY  SOLEMNIZING  MARRIAGES. 

Section  2185.  Marriage  is  a  civil  contract,  requiring  the 
consent  of  parties  capable  of  entering  into  other  contracts,  ex- 
cept as  herein  otherwise  declared. 

Seo.  2186.  A  marriage  between  a  male  ])erson  of  sixteen 
and  a  female  of  fourteen  years  of  age  is  valid,  but  if  either 
party  has  not  attained  the  age  thus  iixed,  the  marriage  is  a 
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nullity  or  not  at  the  option  of  such  party  made  known  at  any 
time  before  he  or  she  is  six  months  older  than  the  age  thus 
fixed. 

Sec.  2187.  Previous  to  any  marriage  within  this  state,  a 
license  for  that  purpose  must  be  obtained  from  the  clerk  of 
the  circuit  court  of  the  county  wherein  the  marriage  is  to  be 
solemnized,  agreeable  to  the  provisions  of  this  chapter. 

Sko.  2188.  Such  license  must  not  in  any  case  be  granted 
where  either  party  is  under  the  age  necessary  to  render  the 
marriage  absolutely  valid,  nor  shall  it  be  granted  where  either 
party  is  a  minor  without  the  previous  consent  of  the  parent 
or  guardian  of  such  minor,  nor  where  the  condition  of  either 
party  is  such  as  to  disqualify  him  for  making  any  other  civil 
contract. 

Sec.  2189.  Unless  such  clerk  is  acquainted  with  the  age  and 
condition  of  the  parties  for  the  marriage  of  whom  the  license 
is  applied  for,  he  must  take  the  testimony  of  competent  and 
disinterested  witnesses  on  the  subject. 

Sec.  2190.  lie  must  cause  due  entry  of  the  application  for 
the  issuing  of  the  license  to  be  made  in  a  book  to  be  procured 
and  kept  for  that  purpose,  stating  that  he  was  acquainted  with 
the  parties  and  knew  them  to  be  of  competent  age  and  condi- 
tion, or  that  the  requisite  proof  of  such  fact  was  made  to  him 
by  one  or  more  witnesses,  stating  their  names,  which  book 
shall  constitute  a  part  of  the  records  of  his  ofl5c«. 

Sec.  2191.  If  either  party  is  a  minor,  the  consent  of  the 
parent  or  guardian  must  be  filed  in  the  clerk's  oflice  after  being 
acknowledged  by  the  said  parent  or  guardian,  or  proved  to  be 
genuine,  and  a  memorandum  of  such  facts  must  also  be  entered 
in  said  book. 

Sec.  2192.  If  the  clerk  of  the  circuit  court  grants  a  license 
contrary  to  the  provisions  of  the  preceding  sections,  he  isgniltj 
of  a  misdemeanor,  and  if  a  marriage  is  solemnized  without 
such  license  being  procured,  the  parties  so  married,  and  all 
persons  aiding  in  such  marriage,  are  likewise  guilty  of  a  mis- 
demeanor. 

Sec.  39G7.  Every  person  who  is  convicted  of  a  misde- 
meanor, the  punishment  of  which  is  not  otherwise  prescribed 
by  any  statute  of  this  state,  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  more  than  one  year,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

The  form  of  the  indictment  may  be  as  follows: 


The  State  of  Iowa 
vs. 


District  Court  of  the  county  of ...  ,    ...  term,  1878. 


Indictnunt. 
The  grand  jury  of  the  county  of  .   .   .  ,  in  the  name  and  by  the  authority  of  the 
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State  of  Iowa,  accuse  .  .  .  of  the  crime  of  illegally  solemnizing  a  marringe,  com- 
mitted as  follows:  That  Ihc  said  G  A.  on  the  .  .  day  of  .  .  .,  187  .,  being  then 
and  there  a  justice  of  the  peace  in  and  for  the  county  of  .  .  .  and  State  of  Iowa, 
and  then  and  there  having  power  and  authority  bv  virtue  of  his  office,  and  by  law 
authorized,  to  solemnize  mat.  iages,  did  then  and  there,  in  said  county  and  State,  un- 
lawfully and  knowingly  solemnize  a  marriage  between  A  B  and  C  D,  the  said  A  B 
and  C  D  not  having  obtained  any  license  therefor,  which  the  said  G  A.  before  and 
at  the  time  of  the  solemnization  of  the  said  marriage,  well  knew,  which  said  mar- 
riage was  contrary  to  and  in  violation  of  law. 

Or  for  the  violation  of  a  statute  in  granting  a  license  to  minors,  the  following  form 
may  be  used  : 

That  the  said  A  B.  on  the  .  .  day  of  .  .  .  ,  18  .  .  in  the  said  county  of  .  .  . 
and  State  of  Iowa,  did  issue  a  certain  marriage  license  to  one  B  S.  to  be  us^^d  for  the 
purpose  of  solemnizing  a  marriage  between  said  B  S  and  S  K;  whereas,  the  said  B 
S  at  the  time  was  a  mmor,  to-wit:  eighteen  years  of  age,  and  not  having  the  consent 
of  his  parent  or  guardian  fjr  said  marriage;  all  of  which  the  said  A  B  we4  knew  at 
the  time,  he  being  then  and  there  clerk  of  the  Circuit  Court  for  Linn  county,  Iowa, 
unlawfully,  knowingly,  and  contrary  to  and  in  violation  of  law. 

JuRiSDicmoN:  justice  of  the  peace. 

The  solemnizing  of  a  mamage  without  a  license  is  an  in- 
dictable  misdemeanor,  and  a  justice  of  the  peace  has  no  juris- 
diction to  try  and  determine  the  complaint;  but  only  the 
right  to  hoar  the  complaint.     White  v.  Statey  4  Iowa,  449. 

ILLEGITIMATE  CHILDREN— BA8TAEDY. 

Section  4715.  When  any  woman  residing  in  any  county 
of  the  state  is  delivered  of  a  bastard  child,  or  is  pregnant  witn 
a  child,  which,  if  born  alive,  will  be  a  bastard,  complaint  may 
be  made  in  writing,  by  any  person,  to  the  district  court  of  the 
connty  where  she  resides,  stating  that  fact,  and  charging  the 
proper  person  with  being  the  faUier  thereof.  The  proceedings 
shall  be  entitled  in  the  name  of  the  state  against  the  accused 
u  defendant. 

Sec.  4716.  Upon  the  filing  of  the  complaint,  the  clerk  shall 
canse  notice  to  be  given  to  the  person  so  charged  as  in  an  ordi- 
nary action. 

Sec.  4717.  From  the  time  of  the  filing  of  such  complaint, 
a  lien  shall  be  created  upon  the  real  property  of  the  accused  in 
the  county  where  the  action  is  pending,  for  the  payment  of 
any  money  and  the  performance  of  any  order  adjudged  by  the 
proper  court. 

Sec  4718.  If  the  complaint  is  verified,  the  district  judge 
mav  order  an  attachment  to  issue  thereon  without  bond,  which 
order  shall  specify  the  amount  of  property  to  be  seized  under 
the  attachment,  and  may  be  revoked  at  any  time  by  such  judge 
or  the  district  court,  on  a  showing  made  to  either  for  the  revo- 
cation of  the  same,  and  on  such  terms  as  such  court  or  judge 
may  deem  proper  in  the  premises. 

Sec.  4719.    The  district  attorney,  on  being  notified  of  the 
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facts  justifying  a  complaint  as  contemplated  in  section  four 
thousand,  seven  hundred  and  fifteen  of  this  chapter,  or  of  the 
filing  of  such  complaint,  shall  prosecute  the  matter  in  behalf 
of  the  complainant. 

Sko.  4720,  The  issue  on  the  trial  shall  be  "  guiltj  "  or  "not 
guilty,"  and  shall  be  tried  as  an  ordinary  action. 

Sec.  4721.  If  the  accused  be  found  guilty,  he  shall  be 
charged  with  the  maintenance  of  the  child  in  such  sum  or 
sums,  and  in  such  manner  as  the  court  shall  direct,  and  with 
the  costs  of  the  suit;  and  the  clerk  may  issue  execution  for  any 
sum  ordered  to  be  paid  immediately,  and  afterwards,  from 
time  to  time,  as  it  shall  be  required  to  compel  compliance  with 
the  order  of  the  court. 

Sec.  4722.  The  court  may,  at  any  time,  enlarge,  diminish, 
or  vacate  any  order  or  judgment  rendered  in  the  proceeding 
herein  contemplated,  on  such  notice  to  the  defenaant  as  the 
court  or  judge  may  prescribe. 

Form  of  Complaint. 
The  State  of  Iowa  on  the  com-  1      In  District  Court  of .  .  .  county,  Iowa. 
PLAINT  OF  Sarah  TiMMONS       1    Bastardy 

William  Isaac  Benton.  J     Complaint, 

Linn  County.     ) 
State  of  Iowa.  J 

I.  Sarah  Timmons.  being  duly  sworn,  upon  oath  do  say  that  I  reside  in  Marion, 
Linn  coimtv.  Iowa,  and  have  resided  in  said  county  and  State  for  the  past  .  .  . 
years,  and  that  I  was,  on  the  .  .  day  of  .  .  .  ,  1877.  delivered  of  a  bastard  child, 
and  ihat  the  said  child  is  now  living,  and  liable  to  become  a  charge  on  said  county 
of  Linn;  and  th.it  the  above  named  defendant.  William  Isaac  Benton,  is  the  father 
of  said  child,  and  has  wholly  failed  and  relused  to  provide  for  the  same  in  any 
manner.  SARAH  TI.MMONS. 

Subscribed  and  sworn  to,  etc 

Tlie  notice  to  be  issued  by  the  clerk  may  be  in  the  following 
manner: 


State  of  Iowa 
Linn  Count 


>WA.  1 


To    William  Isaac  Benton: 

You  are  hereby  notified  that  a  complaint  in  the  name  of  the  State  of  Iowa,  on  the 
compl  lint  of  one  Sarah  Timmons.  has  been  fi  ed  in  the  office  of  the  cleric  of  the  Dis- 
trict Court  of  Linn  county,  Iowa,  charging  that  said  Sarah  Timmons  was.  on  the 
.  .  day  of  ...  1877.  delivered  of  a  bastard  child,  and  that  you  are  the  father 
thereof.  And  unless  you  appear  and  answer  said  compl  tint  at  the  next  term  of  said 
District  Court,  to  be  begun  and  holden  at  the  court  house  in  Marion.  Linn  county, 
Iowa,  commencing  on  the  .  .  day  of  .  .  .  .  187  .  ,  default  will  be  entered  against 
you  and  a  judgment  for  the  maintenance  of  said  child,  as  provided  by  law. 

J.  L.CRAWFORD. 

Clerk  District  Court, 

Bastardy  is  a  civil  peoceedino. 

A  proceeding  against  the  father  for  the  support  of  his  ille- 
gitimate child  is  not  in  the  nature  of  a  criminal  action. 
Holr/ies  v.  State^  2  G.  Greene,  501;  State  v.  Pratty  40  Iowa, 
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631.  In  Massachusetts  and  Vermont,  the  prosecution  is  held 
to  partake  of  the  nature  of  both  civil  and  criminal.  Hill  v. 
Wells,  6  Pick,  104;  Rubie  v.  MoNiece,  7  Pick.,  419.  In 
Pennsylvania,  the  prosecution  is  by  indictment.  Com.  v.  Pin- 
tnrd,  1  Browne,  59.  But  in  many  of  the  states  with  statutes 
similar  to  our  own,  where  the  defendant  is  arrested,  pleads  not 
guilty,  is  bound  to  court,  and  can  be  committed  to  jail  on  fail- 
ing to  comply  with  the  orders  of  court,  a  suit  in  bastardy  has 
been  held  to  be  a  civil  suit.  Hannan  v,  Taylor,  2  Conn., 
357;  Schaler  v.  Com,,  6  Litt,  89;  Maston  v.  Jennings,  1  N. 
C,  156;  Monroe  v.  Dyer,  2  Greenl.,  165;  Seinland  v.  The 
Com.,  6  J.  T.  Marshall,  585 ;  Walker  v.  State,  6  Blackf ,  1. 
The  court  in  the  N.  11.  case  say:  "It  is  evident,  we  think, 
from  these  considerations,  that  the  object  of  the  statute  is  not 
to  impose  a  punishment  for  an  offense,  but  to  redress  a  civil 
injury.  For  the  purpose  of  affording  this  redress,  the  legisla- 
ture, as  they  may  in  all  cases  of  civil  injury,  have  deemed 
it  expedient  to  authorize  the  employment  of  process  usually 
applicjible  to  criminal  proceedings  alone.  But  the  process  is 
merely  the  form  by  which  the  redress  is  sought.  The  purpose 
to  be  obtained  is  an  indemnity.  As  soon  as  this  indemnity  is 
furnished,  the  object  of  the  law  is  satisfied  without  fixing  any 
Btigma  upon  the  character  of  the  respondent,  as  in  a  criminal 
conviction;  and  in  other  states  it  is  regarded  as  a  civil  remedy. 
Complaints  under  the  act  are  substantially  civil  suits,  although 
some  of  their  forms  are  adopted  from  the  Criminal  Code." 
To  the  same  effect:  "A  bastardy  proceeding  is  a  quasi  crim- 
inal proceeding."  State  v.  Mushied,  12  Wis.,  561 ;  State  v. 
Jager,  19  Wis.,  235.  So,  to  instruct  the  jury  that  the  proceed- 
ing is  not  criminal,  is  proper.    State  v.  Pratt,  40  Iowa,  631^ 

In  the  name  of  the  state — Title  of  action. 

A  complaint  in  bastardy  should  be  brought  and  commenced 
in  the  name  of  the  state  on  the  complaint  of -4  v.  B.  United 
Stat^v.  Shintaffer,  Morris,  Iowa,  420;  State  Ex.  Pel.  Wood- 
Idrkv.  Williams,  1  Blackf,  110. 

JUMSDICTION  AS  TO  STATES — LoCAL  REGULATION. 

Proceedings  in  bastardy  are  merely  local  police  regulations, 
and  cannot  be  enforced  beyond  the  jurisdiction  of  the  state  by 
wliich  they  are  enacted;  that  is,  if  the  act  was  committed  in 
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iDdiana,  and  the  defendant  removes  to  Iowa,  the  prosecuting 
party  cannot  follow  and  sue  in  Iowa,  but  is  confined  to  the 
Indiana  courts;  but  where  the  local  jurisdiction  has  attached, 
and  the  courts  of  the  state  have  taken  recognizance  and  rendered 
jadgment  for  the  penalty  prescribed  by  such  statute,  such  judg- 
ment is  entitled  to  full  faith  and  credit  in  every  other  state. 
State  of  Indiana^  ex,  rel.  Mary  A.  Stone^  v.  Helmer^  21  Iowa, 
370. 

This  last  case  was  commenced  in  Indiana,  and  service  had 
on  the  defendant  in  that  state,  and  judgment  rendered  in  pur- 
suance with  the  laws  of  that  state,  and  afterwards  an  action  was 
brought  on  a  foreign  judgment  against  the  defendant  in  this 
state. 

JuKisDiCTioN — District,  cibcuit,  and  county  courts. 

Under  existing  laws  as  above  set  out,  the  District  Court 
alone,  has  jurisdiction  of  bastardy  cases;  bu.t  under  the  Revision 
of  1860,  which  enacted  that  such  proceedings  must  be  brought 
in  the  County  Court,  and  under  the  laws  of  1868,  abolishing 
County  Courts  and  establishing  Circuit  Courts,  it  was  held^ 
that  the  District  Court  had  not  original  jurisdiction  in  these 
proceedings,  but  belongs  to  the  Circuit  Court.  State  v,  Cook^ 
31  Iowa,  519;  Montgomery  County  v.  Gorman^  34  Iowa,  442. 

Complaint. 

In  a  proceeding  to  compel  the  support  of  a  bastard  child  by 
its  father,  no  complaint,  distinct  from  the  "accusation"  of  the 
mother  in  writing,  under  oath,  is  required.  Uro88  v,  PeojpUj 
10  Mich  ,  25. 

EviDENOE — Impeachment — Contradiction. 

In  a  proceeding  for  bastardy,  it  is  admissible  to  discredit 
the  testimony  of  the  mother,  as  complaining  witness,  \)y  dis- 
proving what  she  swore  to  on  the  preliminary  examination. 
Holmes  V,  Statej  1  G.  Greene,  150. 

Evidence  of  lewdness. 

Where  the  lewdness  of  plaintiff  was  suflSciently  established 
by  admitted  evidence,  there  was  no  error  in  the  rejection  of 
other  evidence  tending  to  the  same  result.  State  v.  Pratt^  40 
Iowa,  631. 
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Declarations, 

Tlie  complainant  cannot  be  allowed  to  introdnce  in  evidence 
the  declaration  of  the  attending  physician,  made  to  her  during 
her  travail,  as  to  her  condition  and  peril,  for  the  purpose  of 
corroborating  her  testimony,  or  to  call  witnesses  to  testify  to  a 
resemblance  between  the  features  of  the  child  and  the  defend- 
ant.     Eddyv.  Gray^  2  Am.,  Law  Register,  253. 

Chastity  of  complainant. 

Evidence  that  the  complainant  was  in  the  habit  of  associa- 
ting with  young  men  whose  reputation  for  chastity  was  bad,  is 
inadmissible.     Eddy  v.  Oray^  2  Am.,  Law  Register,  253. 

A  defendant  was  charged  with  being  the  father  of  an 
illegitimate  child,  but  it  was  shown  on  trial  that,  before  and 
after  the  child  was  conceived,  the  mother  was  accustomed 
to  occupy  the  same  bed  with  a  person  who  might  have  been 
the  father  of  the  child.  Evidence  of  such  fact  is  admissible, 
as  tending  to  aflFect  the  credibility  of  her  testimony.  State  v. 
Bead,  45  Iowa,  469. 

The  defendant  cannot  be  permitted  to  ask  the  mother 
whether  she  has  not  since  the  child's  birth,  been  an  inmate  of 
a  brothel,  or  whether  she  had  sexual  intercourse  with  any  per- 
son I)e8ide3  the  accused.     Duffies  v.  State,  7  Wis.,  G72. 

The  mother  may  be  questioned  as  to  her  having  had  sexual 
intercourse  with  other  men  besides  the  accused,  at  or  about 
the  time  of  the  alleged  conception.  Duffies  v.  State,  7  Wis., 
672;    Walker  v.  State,  7  Ind.,  646. 

Character  of  defendant. 

The  defendant,  in  a  bastardy  case  in  a  civil  suit,  cannot  in- 
troduce evidence  of  his  general  good  character,  and  such  a 
8uit  is  decided  upon  a  preponderance  of  evidence.  Walk  v. 
StaUi,  6  lilackf.,  1;  Mulhollin  v.  State,  7  Ind.,  646. 

SETfLEMIINT  BY  COMPLAINANT. 

The  mother  of  an  illegitimate  child  may,  by  a  fair  settle- 
ment, founded  upon  a  reasonable  consideration  with  the  puta- 
tive father,  preclude  herself  and  the  county  from  the  right  to 
maintain  a  proceeding  under  the  provision  of  the  statute  re- 
lating to  bastardy  to  secure  to  her  the  maintenance  of  tho 
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child.  But  whether  she  can,  by  such  settlement,  preclude  the 
county  from  the  right  to  resort  to  this  kind  of  a  proceeding 
to  eouipel  the  putative  father  to  execute  a  bond,  with  surety, 
to  indemnify  the  county,  and  all  counties,  for  any  expenses 
which  might  hereafter  be  incurred  by  them  for  the  support  of 
the  child  in  case  it  should  become  a  public  charge,  quasref 
Black  Hawk  County  v.  Cotter^  32  Iowa,  125. 

Infant  may  compromise. 

An  infant  as  well  as  an  adult,  may  bind  himself  by  a  com- 
promise, under  the  statute,  with  the  mother,  where  she  has 
commenced  or  threatened  to  commence  a  bastardy  proceeding 
against  him.     Oavin  v.  Burton^  8  Ind.,  69. 

The  right  to  prosecute  survives. 

The  right  to  prosecute  survives  against  the  personal  repre- 
sentatives of  the  deceased  putative  father.  State  v.  Williams^ 
8  Ind  ,  191. 

Instructions — Chastity  of  complainant. 

To  instruct:  "  If  the  jury  find  that  at  or  about  the  time  the 
child  was  begotten,  the  woman  had  intercourse  with  other 
men,  such  fact  should  be  considered  by  them,  and  given  such 
weight  as  in  their  judgment  it  was  entitled  to  receive;  and 
that,  notwithstanding  such  evidence,  the  jury  may,  upon  the 
whole  evidence,  find  the  defendant  guilty,  if  they  are  brought 
to  believe  thereby  that  he  is  the  father  of  the  child."  The 
court  held  that  these  instructions  were  not  erroneous,  though 
the  jury  may  find  that  the  complainant  has  had  connection 
with  other  men.  Tliis  may  tend  to  render  the  conclusion  of 
defendant's  guilt  less  certain,  and  cast  a  doubt  upon  the  pa- 
ternity of  the  child.  But  other  facts  would  be  competent  to 
satisfy  the  jury  that,  notwithstanding  the  doubt  raised  by  the 
woman's  connection  with  other  men,  the  defendant  is  the 
father  of  the  child.    State  v.  Prattj  40  Iowa,  631. 

Object  of  Tins  proceeding — Instructions. 

An  instruction  to  the  jury  that  the  objects,  or  one  of  thenii 
was  to  protect  the  county  from  the  expense  of  keeping  an  il- 
legitimate child,  is  not  erroneous.  State  v.  Prattj  40  IowAi 
on  page  634. 
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Bond  in  favor  of  county. 

It  is  proper  to  take  a  bond  from  the  father  of  the  child, 
namely,  a  bond  to  keep  the  county,  and  every  county  in  the 
8tate,  harmless  from  the  keeping  and  maintaining  an  illegiti- 
mate child.  Cdbum  v,  Mahaska  Co.y  4  G.  Greene,  242;  Owen 
V,  State,  12  Wis.,  561. 

Judgment — Conditions. 

In  a  bastardy  proceeding,  upon  filing  the  complaint  and 
issuing  of  the  writ,  the  court  acquires  jurisdiction  of  the  prop- 
erty of  the  defendant,  and  a  judgment  requiring  the  payment 
of  a  certain  sum  annually  for  a  number  of  years  named,  and 
directing  that  in  default  of  the  payment  of  any  of  said  install- 
ments execution  should  issue,  was  held  irregular  so  far  as  it 
directed  execution  to  be  issued  upon  the  deferred  payments. 
Mills  County^  v.  HamaJcer,  11  Iowa,  206. 

Imprisonment. 

A  bastardy  proceeding  not  being  a  criminal  action  the  de- 
fendant is  exempt  from  imprisonment.  Holmes  v.  State,  2 
G.  Greene,  501. 

IMPOUNDING    ANIMALS    WITHOUT     FOOD    OR 

WATER. 

Section  4034.  If  any  person  impound  or  confine,  or  cause 
to  be  impounded  or  confined  in  any  pound  or  other  place,  any 
creature,  and  fail  to  supply  the  same  during  such  confinement 
with  a  sufficient  quantity  of  food  and  water,  he  shall  be  deemed 
gnilty  of  a  misdemeanor.  [Limitation  by  section  4167,  three 
years.] 


Form  of  Indictment. 

The  State  of  Iowa,  "j     District  Court  of  the  County  of ...,.,  .  term,  1878, 

vs.  > 
j         Indictment, 

The  grand  jury  of  the  county  of .  .  .in  the  name  and  by  the  authority  of  the 
Sute  of  Iowa,  accuse  ...  of  the  crime  of  impounding  animals  without  food, 
committed  as  follows:  That  A.  B.  on  etc.,  at  etc.,  then  and  there  being  the  mar- 
ibal  of  said  town,  did  take  up,  impound  and  confine  one  black  and  white  cow  of 
fte  property  of  one  C.  D.,  and  so  kept  impounded  and  confined  the  said  cow  for 
Ibe  space  of  three  days,  to-wit:  from  the  .  .  .  day  of .  .  .  aforesaid,  to  the  .  .  . 
day  of.  .  .  ,  and  during- the  whole  of  said  time  did  willfully  and  unlawfully  neg- 
kct  to  uipply  her,  the  said  cow,  with  a  sufficient  quantity  of  food  and  water,  con- 
trary to  and  in  violation  of  law. 
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IMPORTING  DISEASED  AND  TEXAN  CATTLE,  AND 
DISEASED  HOP  ROOTS  AND  CUTTINGS. 

Section  4055.  If  the  owner  of  sheep,  or  any  person  having 
the  same  in  charge,  knowingly  import  or  drive  into  this  state 
sheep  having  any  contagious  disease;  or  tnrn  oat  or  suffer  any 
sheep  having  any  contagious  disease,  knowing  the  same  to  be 
so  diseased,  to  run  at  large  upon  any  common,  highway,  or 
unenclosed  lands;  or  sell  or  dispose  of  any  sheep,  knowing  the 
same  to  be  so  diseased,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  line  in  any  sum  not  less  than 
fifty  dolhirs  nor  more  than  one  hundred  dollars. 

Sec.  4056.  If  any  person  knowingly  import  or  bring  with- 
in this  state,  any  horse,  mule,  or  ass,  affected  by  the  diseases 
known  as  nasal  gleet,  glanders,  or  button-farcey,  or  suffer  the 
same  to  run  at  large  upon  any  common,  highway,  or  unen- 
closed land,  or  use  or  tie  the  same  in  any  public  place,  or  off 
his  own  premises,  or  sell,  trade,  or  offer  for  sale  or  trade  any 
such  horse,  mule,  or  ass,  knowing  the  same  to  be  so  diseased, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  con- 
viction, be  punished  by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars;  and  in  default  of  payment 
shall  be  imprisoned  for  any  period  not  to  exceed  twelve  months, 
or  by  both  fine  and  imprisonment  at  the  discretion  of  the  court 

Sec.  4057.  If  any  horse,  mule,  or  ass,  reasonably  be  sup- 
posed to  be  diseased  with  nasal  gleet,  glanders,  or  button-far- 
cey, be  found  running  at  large  without  any  known  owner,  it 
shall  be  lawful  for  the  finder  thereof  to  take  such  horse,  mule, 
or  ass,  so  found,  before  some  justice  of  the  peace,  who  shall 
forthwith  cause  the  same  to  be  examined  by  some  veterinary 
surgeon,  or  other  person  skilled  in  such  diseases,  and  if,  on  ex- 
amination, it  is  ascertained  to  be  so  diseased,  it  shall  be  lawful 
for  such  justice  of  the  peace  to  order  such  diseased  animal  to 
be  immediately  destroyed  and  buried;  and  the  necessary  ex- 
pense accruing  under  the  provisions  of  this  section  shall  be  de- 
frayed out  of  the  county  treasury. 

Sec.  4058.  If  any  person  bring  into  this  state  any  Texas 
cattle,  he  shall  be  finea  not  exceeding  one  thousand  dollars  or 
imprisoned  in  the  county  jail  not  exceeding  thirty  days,  un- 
less they  have  been  wintered  at  least  one  winter  north  of  the 
southern  boundary  of  the  state  of  Missouri  or  Kansas;  provide 
edy  that  nothing  herein  contained  shall  be  construed  to  prevent 
or  make  unlawful  the  transportation  of  such  cattle  through 
this  state  on  railways,  or  to  prohibit  the  driving  through  any 
part  of  this  state,  or  having  in  possession  any  Texas  cattle  be- 
tween the  first  day  of  November  and  the  first  day  of  April 
following. 
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Skc.  4059.  If  anj  person  now  or  hereafter  has  in  his  pos- 
session in  thifl  state  any  such  Texas  cattle,  he  shall  be  liable 
for  any  damiiges  that  may  accrne  from  allowing  said  cattle  to 
run  at  large,  and  thereby  spreading  the  disease  among  other 
cattle  known  as  the  Texas  fever,  and  shall  be  punished  as  is 
prescribed  in  the  preceding  section. 

Sec.  4060.  If  any  person  use,  transplant,  or  cultivate,  or 
bring  into  this  state  for  the  purpose  of  using,  planting,  culti- 
vating, or  selling,  any  hop  roots,  plants,  or  cuttings,  which 
may  Be  diseased  in  any  manner,  or  infected  with  lice  or  ver- 
min of  any  kind,  or  which  may  be  brought  from  any  state  or 
country  in  which  the  cultivation  of  hops  has  been  retarded  or 
impaired  by  the  presence  of  any  disease,  lice  or  vermin  of  a 
contagious  character,  he  shall  be  fined  not  less  than  ten  nor 
more  than  one  hundred  dollars,  and  imprisoned  not  less  five 
nor  more  than  twenty  days. 

Sec.  4061.     If  complaint  is  made  before  a  justice  of  the 
peace  by  any  one  or  more  responsible  persons,  that  they  have 
good  reason  to  believe  that  hop  roots  have  been  introduced 
into,  or  are  being  cultivated  in  the  city  or  township  where 
they  reside  in  violation  of  this  act,  the  justice  before  whom 
finch  complaint  is  made  shall  issue  a  warrant  authorizing  any 
peace  officer  to  seize  such  roots,  and  they  shall   be  held   in 
charge  by  such  officer  until  suit  has  been  brought  against  the 
person  or  persons  so  offending,  and  the  cause  determined;  and 
in  case  it  is  found  that  the  said  plants,  roots,  or  cuttings  are 
diseased,  or  are  infected  by  lice  or  vermin  of  a  contagious 
character,  the  officer  before  whom  suit  is  brought  will  order 
the  said  roots,  plants,  or  cuttings  to  be  burned,  charging  the 
expense  of  doing  the  same  as  costs  upon  the  party  owning  or 
cnltivating  the  roots,  plants,  or  cuttings;  and  in  no  case  will 
lie  allow  them  to  be  planted  or  delivered  to  a  third  party,  un- 
til the  fact  is  established  that  they  are  not  infected  with  any 
vermin  or  disease  of  a  contagious  character.     [Limitation,  by 
section  4168,  is  one  year,  applying  to  sections  4055,  and  4060, 
and,  by  section  4167,  three  years,  applying  to  sections  4056, 
and  4058.] 

Form  of  Information  under  Section  4055. 


The  State  of  Iowa,  )     Before  .  .  .  ,  a  Justice  of  .  .  .  County. 

vs.  > 
...j         Imformation, 

The  defendant  is  accused  of  the  crime  of  importing  diseased  sheep  into  this  State: 
For  that  the  said  .  .  .  ,  on  or  about  the  .  .  day  of  .  .  .  ,  187  .  .  the  said  defendant, 
tlwn  and  there  being  the  owner  of  a  certain  number  of  sheep,  to-wit :  five  hundred 
Itcid,  did,  knowingly  and  wiitfally,  bring  into  the  County  of  Linn,  and  State  of  Iowa, 
^rom  another  State,  to-wit:  the  State  of  niinois,  the  said  five  hundred  head  of  sheep, 
^itaie  hctog  infected  whh  a  contagions  disease,  to-wit:  the  foot  rot,  the  said  O  B 
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well  knovnng  the  said  sheep  at  the  time  to  be  infected  with  said  disea^  contrary  to, 
and  in  violation  of  law. 

Under  Section  4056  use  the  same  form. 

Under  Section  4058,  "  Bringing  Texas  Cattle  into  the  State."  the  following  form  of 
indictment  will  apply:  The  said  defendant  did.  unlawfully, bring  into  this  State,  to- 
wit:  the  State  of  Iowa,  from  another  State,  to-wit:  the  State  of  Nfissouri.  one  thou- 
sand head  of  cattle,  known  as,  and  called,  "  Texas  cattle,"  contrary  to,  and  in  viola* 
tion  of.  law. 

And,  for  having  in  possession  Texas  cattle,  the  defendant  is 
liable  in  a  civil,  as  well  as  a  criminal  action,  and  punishable 
for  the  criminal  act  as  provided  in  Section  4058  above. 

Under  Section  4060  an  information  similar  to  the  above  in- 
dictments is  sufficient. 

INCEST. 

Section  4030.  If  any  man  marry  his  father's  sister,  mother's 
sister,  father's  widow,  wife's  mother,  daughter,  wife's  daugh- 
ter, son's  widow,  sister,  son's  daughter,  daughter's  daughter, 
son's  son's  widow,  daughter's  son's  widow,  brother's  daughter 
or  sister's  daughter;  or  if  any  woman  marry  her  fatlier's 
brother,  mother's  brother,  mother's  husband,  husband's  father, 
son,  husband's  son,  daughter's  husband,  brother,  son's  son, 
daughter's  son,  son's  daugliter's  husband,  daughter's  daughter's 
husband,  brother's  son  or  sister's  son;  or  if  any  person  being 
within  the  decrees  of  consanguinity  or  affinity  in  which  mar- 
riages are  prohibited  by  this  section,  carnally  know  each  other, 
they  shall  oe  deemed  guilty  of  incest,  and  shall  be  punished  by 
imprisonment  in  the  State  penitentiary  for  a  term  not  exceea- 
ing  ten  years  and  not  less  than  one  year.  [Limitation,  Sec. 
4167,  three  years.] 

Form  of  Indictment. 

The  State  of  Iowa^j     District  Court  of  the  County  of  ......  term,  1878. 

vs.  >   Incest. 
J  Indictment. 

The  grand  jury  of  the  county  of  .  .  ,  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  incest,  committed  as  follows:  That 
the  said  .  .  .  .  in  the  county  of  .  .  .  ,  and  State  of  Iowa,  on  or  about  the  .  .  .  day 
of .  .  .  .  1878,  then  and  there  being  did  willfully,  unlawfully,  and  feloniously  marry 
one  ....  each  being  then  and  there  within  the  degree  of  consanguinity  within 
which  marriages  are  prohibited,  to-wit:  brother  and  sister,  contrary,  etc.  Or  did 
commit  the  crime  of  incest,  said  .  .  .  being  the  father  of  one  .  .  .  and  being  writhin 
the  degrees  of  consanguinity,  did,  on  said  d<ay,  at  the  county  and  State  aforesaid,  car- 
nally know  each  other,  the  said  .  .  .  and  .  .  .  then  and  there  standing  in  relation 
to  each  other  of  father  and  daughter,  contrary  to  and  in  violation  of  law. 

Indictment — Relation — Knowingly. 

It  is  not  necessary  to  allege  in  an  indictment  for  incest  that 
the  defendant  had  carnal  knowledge  with  the  prosecntrix. 
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knowing  her  to  be  Lis  daughter,  wliero  the  statutes  do  not 
eontain  that  langnage.  The  Missouri  statute  is  like  that  of 
Iowa.  2  Bishop  Cr.  Prac,  Sec.  31;  State  v.  BuUinger,  54 
Mo.,  142;  Baker  v.  State,  30  Ala.,  521;  Bergen  v.  People,  17 
111.,  426;  Eichs  v.  People,  10  Mich.,  395;  2  Green's  Cr.  R. 
601. 

Allegation  of  belationship. 

Under  the  statute  of  Indiana  against  incest  between  step-son 
and  step-mother,  each  must  have  knowledge  of  the  relation- 
ship, and  an  indictment  against  the  step-son  which  does  not 
allege  that  the  step-mother  knew  of  the  relationship  is  bad  on 
a  motion  to  quash.  Baumer  v.  State,  49  Ind.,  544;  1  Am. 
Cr.  R.,  354;  19  Am.  R,  691. 

In  Ohio,  the  relation  of  step-father  and  step-daughter, 
within  the  meaning  of  the  statutes  against  incest,  terminates 
with  the  death  or  divorce  of  the  mother.  To  aver  this  rela- 
tion, therefore,  it  is  necessary  to  aver  the  marriage  of  the 
mother  to  the  step-father,  and  the  existence  of  it  at  the  time 
of  committing  the  offense.  Noble  v.  State,  22  Ohio  St.,  541; 
1  Green's  Cr.  R.,  662. 

TucE  and  date. 

The  indictment  must  allege  a  single  offense,  and  name  the 
day  on  which  it  was  committed.  Where  the  crime  was  charged 
to  have  been  committed  on  the  20th  of  September,  1860,  "and 
on  divers  other  days  and  times  between  that  day  and  the  9th 
day  of  December,  1862,'*  thus  alleging  a  series  of  offenses 
without  specifying  any  particular  day,  except  the  first,  the  in- 
dictment was  held  bad.    State  v.  Temple,  38  Vt,  37. 

Degbees  of  consanguinity. 

To  allege  that  H,  then  and  there  the  daughter  of  defendant, 
is  sufficient  without  also  averring  "within  the  degrees  of  con- 
sanguinity."    HicJc8  V.  People,  10  Mich.,  395. 

Elements. 

It  is  the  intermarriage  of  persons  within  the  degrees  of 
coDsangninity  that  constitutes  the  crime  of  incest,  as  defined 
ty  Sec.  4369,  Rev.  1860,  and  Sec.  4030,  Code  of  1873.  State 
tJ.  Schaunhurstj  34  Iowa,  547. 
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Ca£nal  knowledge. 

In  Iowa,  the  intermarriage  of  persons  within  the  proliibited 
degrees  of  consanguinity  constitutes  incest  without  proof  of 
carnal  knowledge.    State  v,  Schaunhttrstj  Si  Iowa,  547. 

Brother  and  sister. 

The  terms  brother  and  sister  in  the  statute  mean  offspring 
of  the  same  parents,  and  do  not  necessarily  imply  legitimacy 
of  birth.     lb. 

Step-daughter. 

In  Mississippi,  it  is  not  incest  for  a  man  to  cohabit  with  his 
step-daughter.  Chancellor  v  State,  47  Miss.,  278.  The 
offense  may  be  committed  with  a  natural  as  well  as  with  a 
legitimate  daughter.     Morgan  v.  State,  11  Ala.,  289. 

Emission. 

Emission  is  an  essential  ingredient  in  the  crime  of  incest 
Noble  V.  State,  22  Ohio  St.,  542. 

Consanguinity. 

The  relation  of  step-father  and  step-daughter,  within  the 
meaning  of  the  law,  does  not  exist  after  the  termination  of  the 
marriage  relation  between  the  step-father  and  the  step-daugh- 
ter's mother.    Noble  v.  State,  22  Ohio  St.,  541. 

Evidence — Marriage — Ancestors. 

In  a  prosecution  against  two  persons,  they  being  brother 
and  sister,  it  is  not  necessary  for  the  State  to  show  that  their 
parents  were  lawfully  married.  State  v.  Schaunhurst,  34 
Iowa,  547;  People  v.  Jennesse,  5  Mich.,  305. 

Identity. 

The  identity  of  the  defendants  may  be  established  by  their 
admissions,  and  their  relationship  also  by  their  acts  and  declar- 
ations. State  V.  Schaunhurst,  34  Iowa,  547;  State  v.  Bullin- 
ger,  54  Mo.,  142;  Ewell  v.  State,  6  Yerg.,  364;  2  Green's  Or. 
K.,  601;  5  Mich.,  318. 

Admissions — Declarations — Generally. 

Admissions  by  the  defendants  as  to  the  relation  existing  is 
admissible.  So  evidence  of  previous  or  continuous  acts  of 
intercourse,  not  as  original  evidence,  but  to  show  that  the 
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crimes  alleged,  or  statements  made,  are  true.  People  v.  Jen- 
nessj  5  Micb.,  320;  People  v.  Harriden^  1  Park.  Or.  R, 
344;  Morgan  v.  State^  11  Ala.,  289.  While  it  is  also  held 
that  knowledge  of  both  parties  must  be  shown.  Banner  v. 
State,  49  Ind.,  544;  19  Am.  E.,  691.  So  the  relation  of 
brother  and  sister  may  be  shown  by  their  admissions.  Schaun- 
hurst  V.  State,  34  Iowa,  547.  But  where  the  indictment  charges 
the  defendant  with  having  committed  incest  on  a  certain  day, 
which  is  proved,  the  prosecution  cannot  show  that  the  defend- 
ant had  sexual  intercourse  with  the  prosecutrix  at  a  subsequent 
time.     Lovell  v.  State,  12  Ind.,  18. 

Bab,  acquittal. 

Incest  is  a  joint  offense,  and  if  one  of  the  parties  has  been 
tried  and  acquitted,  this  fact,  if  pleaded,  is  a  bar  to  the  prose- 
cution of  the  other  party  for  the  same  offense.  Baumer  v» 
State,  49  Ind.,  644;  1  Am.  Cr.  R,  354. 

Sentence — Punishment. 

Imprisonment  for  ten  years  for  incest  with  a  step-daughter 
was  held  to  be  too  high,  and  was  reduced  to  live  years.  State 
V,  Thompson,  46  Iowa,  699. 

INJURING  TREES,  BREAKING  FENCES,  ETC. 

Section  3981.  If  any  person  maliciously  cut  down,  injure, 
or  destroy  any  fruit  or  ornamental  trees,  or  other  tree,  vine, 
orshrab  of  another,  standing  or  growing  for  ornament  or  use; 
or  maliciously  break  down,  mar,  deface,  or  injure  any  fence, 
hedge,  or  ditch  enclosing  lands  belonging  to  another;  or  throw 
down  or  open  any  gate  or  bars  not  his  own  or  under  his 
charge  and  leave  them  open,  whereby  an  injury  is  done  to 
another;  or  maliciously  injure,  destroy,  or  sever  from  the  land 
of  another  any  produce  thereof  or  anything  attached  thereto, 
he  shall  be  pnnished  by  imprisonment  in  the  county  jail  not 
more  than  one  year  or  by  fine  not  exceeding  one  hundred  dol- 
lars, or  by  both  imprisonment  and  fine  at  the  discretion  of 
the  court.     [Limitation,  by  section  4167,  three  years.] 

The  same  form  of  indictment  may  be  used  for  this  section 
as  will  be  found  under  section  3897,  ante.  Title,  "  Injuries  to 
Fruit  Trees  and  Picking  Fruit." 


150        Injubing  Fbuit  Tbees  and  Piokino  Feuit. 

INJURING  FEUIT  TREES  AND  PICKING  FRUIT. 

Sec.  3897.  If  any  person  maliciously  or  mischievously  en- 
ter tlie  enclosure  of  another,  with  intent  to  knock  off,  pick, 
destroy,  or  carry  away;  or,  having  lawfully  entered,  do  after- 
wards wrongfully  knock  off,  pick,  destroy,  or  carry  away  any 
apples,  peaches,  pears,  plums,  grapes,  or  any  other  fruit  or 
flower  of  any  tree,  shrub,  bush  or  vine,  he  shall  be  punished, 
for  the  first  offense,  by  a  fine  not  less  than  five  dollars  nor  ex- 
ceeding one  hundred  dollars,  with  the  costs  of  conviction,  or 
by  imprisonment  in  the  county  jail  not  exceeding  thirty  days; 
and  should  any  person  be  found  guilty  of  a  second  violation 
hereof,  he  shall  be  fined  not  less  than  ten  dollars  and  costs  of 
conviction,  or  imprisonment  as  above  provided. 

Sec.  3^98.  If  any  person  maliciously  or  mischievously  en- 
ter the  enclosure  of  another  in  the  night  time,  and  knock  off, 
pick,  destroy,  or  carry  away  any  apples,  peaches,  pears,  plums, 
graj)es,  or  other  fruit  or  flower  ot  any  tree,  shrub,  bush  or 
vine;  or,  if  any  person,  having  entered  the  enclosure  of  an- 
other in  the  night  time,  with  the  intent  to  knock  off,  pick,  de- 
stroy, or  carry  away  any  fruit  or  flower  as  aforesaid,  be  actually 
found  therein,  he  shall,  on  conviction  thereof,  be  punished  by 
a  tine  not  less  than  twenty-five  nor  to  exceed  one  hundred  dol- 
lars, and  costs  of  conviction,  or  by  imprisonment  in  the  county 
jail  not  exceeding  thirty  days. 

Sec.  3899.  If  any  person  maliciously  or  mischievously 
bruise,  break,  pull  up,  cut  down,  carry  away,  destroy,  or  in 
anywise  injure  any  Iruit  or  ornamental  tree,  shrub  or  vine, 
growing  or  standing  on  the  land  of  another,  he  shall  be  pun- 
ished by  a  fine  not  less  than  ten  nor  exceeding  one  hundred 
dollars  and  costs  of  conviction,  or  by  imprisonment  in  the 
county  jail  not  exceeding  thirty  days.  [Limitation,  by  section 
4108,  one  year.] 

Form  of  Informatioii. 

The  State  of  Iowa  ]  Before  ....  a  justice  of  .   .  .  county, 

vs.  [• 
J      Information. 

The  defendant  is  accused  of  the  crime  of  entering  the  enclosure  of  another  and 
picking  fruit  without  the  permission  of  the  owner:  For  that  the  said  .  .  .  ,  on  the 
.  .  .  day  of  .  .  .  ,  187. .,  in  the  township  of  .  .  .  ,  county  of  .  .  .  ,  and  State 
of  Iowa,  did  willfully,  maliciously  and  unlawfully  enter  the  enclosure  and  orchard 
of  C  D,  in  said  township  and  county  aforesaid,  without  the  permission  of  said  C  D, 
the  owner  thereof  so  to  do,  and  did  then  and  there  pick,  pull  off  and  carry  away  a 
portion  of  ihe  fruit  on  the  trees  of  said  orchard  growing,  to-wit:  one-half  a  bushel 
of  apples,  of  the  value  of  fifty  cents,  contrary  to  and  in  violation  of  law. 

Or,  same  in  night  time,  under  section  3898.  by  adding  to  the  above  form  the 
words,  "  in  the  night  time." 

Or,  under  section  3899.  add,  "  did  maliciously  girdle  a  certain  apple  tree,  theft 
and  there  growing  and  standing  in  the  said  orchard,"  etc. 
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INJURING  MONUMENTS,  TOMBSTONES,  ETC. 

Skc.  4021.  If  any  person  willfully  destroy  or  injure  any 
tomb,  gravestone,  monument,  or  other  thing  placed  or  desig- 
nated as  a  memorial  of  the  dead;  or  any  fence,  railing,  or 
other  thing  placed  about  the  same;  or  any  place  enclosed  for 
tlie  burial  of  the  dead;  or  willfully  destroy,  injure  or  remove 
any  tree,  shrub,  or  plant  within  such  enclosure,  he  shall  be 
punished  by  imprisonment  in  the  county  jail  not  more  than 
one  year,  or  by  line  not  exceeding  five  hundred  dollars,  or  by 
both  fine  and  imprisonment.  [Limitation,  by  section  ^ICf, 
three  years.] 

See,  also,  title  "  Cemeteries,  and  Protection  Thereof." 

Form  of  Indictment. 

The  State  of  IowaI      District  Court  of  the  County  of term,  1878. 

vs.  V 
)  Indictment, 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
Slate  of  Iowa,  accuse  ...  of  the  crime  of  injuring  a  monument,  committed  as 
follows:  That  A  B.  on  the  .  .  .  day  of  .  .  .  ,  187  ...  at  .  .  .  ,  in  the  county  and 
state  aforesaid,  the  cemetery  of  and  belonging  to  the  city  of  .  .  aforesaid,  in 
(he  county  aforesaid  there  situate,  feloniously,  unlawfully,  willfully  and  indecently 
did  break  open  and  enter  a  tomb  therein,  in  which  a  certain  human  body,  to-wit: 
the  body  of  one  C  D,  had  lately  before  been  interred,  and  then  was.  contrary,  etc. 
Or,  for  injuring  tombstones. 

.  .  .  did  unlawfully  and  willfully  disfigure  and  injure  a  certain  tombstone,  set  up 
and  being  at  the  grave  of  one  G  H,  deceased,  within  the  cemetery  known  as  the 
"  Marion  Cemetery."  in  said  county  and  state,  by  then  and  there  so  willfully  break- 
ii^off  the  top  part  of  said  tombstone,  contrary  to  and  in  violation  of  law. 

INJURY  TO  OAPITOL  SQUARE. 

Ah  Act  to  protect  the  State  property  known  as  Capitol  Square  and  Gov- 
ernor's Square,  in  Des  Moines,  Iowa. 

Be  it  enacted  by  tlie  General  Assembly  of  the  State  of  loitja: 

Section  1.  That  any  company  or  companies,  person  or  per- 
sons, whether  acting  as  officers  or  employes  of  said  company 
or  companies,  who  shall  mine,  or  cause  to  be  mined,  any  coal, 
or  who  shall  run  any  drift  or  lead  under  the  property  of  the 
state  known  as  capitol  square  and  governor's  square,  shall, 
npon  conviction  thereof,  be  subject  to  a  fine  of  not  less  than 
five  hundred  dollars  or  more  than  one  thousand  dollars,  and 
imprisonment  not  less  than  ninety  days  or  more  than  two 
jears. 

Sec.  2.  Tliis  act,  being  deemed  of  immediate  importance, 
shall  take  effect  from  and  after  its  public^ition  in  the  Iowa 
State  Register  and  Iowa  State  XiCader,  newspapers  published 
ID  Des  AK>ines,  Iowa. 

Approved,  March  26,  1878. 

I  hereby  certify  that  the  foregoing  act  was  published  in  the  Iowa  State 
Ltader,  April  2,  and  in  the  loiva  State  Register,  April  4,  1878. 

JOSIAH  T.  YOUNG,  Secretary  of  State. 
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INOCULATING  WITH  SMALL-POX  WITH  INTENT 

TO  SPREAD  DISEASE. 

Sec.  4039.  If  any  person  inoculate  himself  or  any  other 
person,  or  suffer  himself  to  be  inoculated  with  the  small-pox 
within  this  state,  or  come  w^ithin  the  state  with  the  intent  to 
cause  the  prevalence  or  spread  of  this  infectious  disease,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  three  years,  or  by  fine  not  exceeding  one  thousand 
dollars  and  imprisonment  in  the  county  jail  not  exceeding  on© 
year.     [Limitation,  by  section  4167,  three  years.] 


Form  of  Indictment. 

The  State  OF  Iowa,  1      District  Court  of  the  County  of term,  1878 

vs.  > 
;.....)  iHdictment. 

The  grand  jury  of  the  county  of  .  .  .  .  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  inoculating  with  small-pox  with  intent 
to  spread  the  disease,  committed  as  follows:  That  the  said  .  .  .  ,  on  the  .  .  .  day 
of  .  .  .  .  187 . ..  in  the  county  of  .  .  .  and  State  of  Iowa,  did  cause  and  procure 
himself  to  be  inoculated  with  small-pox,  within  this  state,  with  the  intent  then  and 
there  unlawfully  to  cause  the  spread  of  small-pox,  the  same  being  an  infectious  dis- 
ease, which  the  said  defendant  did,  knowingly,  and  contrary  to  and  in  violation  of 
law. 

INSURANCE  COMPANIES. 

Sec.  1147.  Every  insurance  company  organized  nnder  the 
laws  of,  or  doing  business  in,  tliis  state,  shall  conform  to  all 
the  provisions  of  this  chapter  applicable  thereto,  and,  when 
necessary,  any  existing  con>pany  shall  change  its  charter  and 
by-laws  so  as  to  conform  hereto,  by  a  vote  of  a  majority  of  its 
board  of  directors;  and  any  president,  secretary,  or  other 
officer  of  any  company  organized  under  the  laws  of  Iowa,  or 
any  officer  or  person  doing,  or  attempting  to  do,  business  in 
this  state  for  any  insurance  company  organized  without  this 
state,  failing  to  comply  with  any  of  the  requirements  of  this 
chapter,  or  violating  any  of  the  provisions  thereof,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  there- 
of, shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars, 
and  be  imprisoned  in  the  county  jail  for  a  period  not  less 
than  thirty  days  nor  more  than  six  months. 

Life  Insurance  Companies. 

Sec.  1178.  The  penalties  provided  for  in  this  chapter  shall 
be  sued  for  and  recovered  in  the  name  of  the  State  of  Iowa, 
by  the  district  attorney  in  the  district  or  circuit  court  of  the 
county  in  which  the  company  or  agent  violating  shall  be  sit- 
uated or  reside.  Three  fourths  of  said  penalty,  when  re- 
covered, shall  be  paid  into  the  county  treasury  for  the  use  of 
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the  school  fund,  and  one-fourth  to  the  informer  of  such  viola- 
tion. In  case  of  non-payment  of  tlie  penalty,  the  individual 
offending  shall  be  liable  to  imprisonment  in  the  county  jail 
for  a  period  not  exceeding  three  months. 

KEEPING   A  GAMBLING   HOUSE— GAMING   AND 

BETTING. 

Secfion  4026.  If  any  person  keep  a  house,  shop,  or  place 
resorted  to  for  the  purpose  of  gambling;  or  permit  or  sutler 
any  person  in  any  house,  shop,  or  other  place  under  his  con- 
trol or  care  to  play  at  cards,  dice,  faro,  roulette,  equality,  or 
other  game,  for  money  or  other  thing,  such  offender  shall  be 
fined  in  a  sum  not  less  than  fifty  dollars  nor  more  than  three 
hundred  dollars,  or  be  imprisoned  in  the  county  jail  not 
exceeding  one  year,  or  be  both  fined  and  imprisoned.  In  a 
prosecution  under  this  section,  any  person  who  has  the  charge 
of  or  attends  to  any  such  house,  shop,  or  place,  may  be  deemed 
the  keeper  thereof. 

Sec.  4027.  If  any  person  make  oath  before  a  justice  of  the 
peace  that  he  has  probable  cause  to  suspect  and  does  suspect 
that  any  house,  building,  or  place,  naming  the  house  or  place 
and  the  occupant,  is  unlawfully  used  as  a  common  gaming 
honse  or  place  for  the  purpose  of  gaming  for  money  or  other 
property,  and  that  persons  resort  to  the  same  for  that  purpose, 
whether  they  be  known  to  the  complainant  or  not,  such  jus- 
tice may  issue  his  warrant  for  the  purpose  of  searching  such 
house  or  building  for  all  such  implements  or  gambling 
devices  mentioned  in  the  preceding  section,  and  for  the  appre- 
hension of  the  occupant  or  keeper  of  said  house  or  building; 
and  after  such  searcli,  seizure,  and  arrest,  the  said  implements 
and  keeper  shall  be  carried  before  such  justice  of  the  peac^ 
to  be  dealt  with  as  provided  by  law.  And  any  gambling 
device  brought  before  the  justice  may  be  destroyed  by  him, 
and  an  entry  thereof  shall  be  made  upon  his  docket. 

Sec.  4028.  If  any  person  play  at  any  game  for  any  sum 
of  money  or  other  property  of  any  value,  or  make  any  bet  or 
Wager  for  money  or  other  property  of  value,  he  shall  be  pun- 
ished by  fine  not  exceeding  one  hundred  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  thirty  days. 

Sec.  4029.  All  promises,  agreements,  notes,  bills,  bonds 
or  other  contracts,  mortgages,  or  other  securities,  when  the 
whole  or  any  part  of  the  consideration  thereof  is  for  money  or 
other  valuable  thing  won  or  lost,  laid,  staked  or  bet,  at  or 
npon  any  game  of  any  kind,  or  on  any  wager,  are  absolutely 
Void  and  of  no  effect.  [Limitation  by  Sec.  4167,  three  years. 
Section  4026  and  section  4028  come  within  the  provisions  of 
section  4168,  limitation  one  year.] 
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Form  of  Isdiotment. 

The  State  of  Iowa,  ")  In  District  Court  of  .  .  .  County,  .  .  .  term,  1878, 

vs.  V 
j  Indictment. 

The  grrand  jury  of  the  county  of  .  .  .  .  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  a  nuisance  committed  as  follows:  That 
the  said  .  .  .  ,  in  the  county  of  .  .  .  .  and  State  of  Iowa,  did,  on  the  .  .  day  of 
.  .  .  .  187  .  ,  and  on  divers  other  days  and  times,  between  that  day  and  the  findiog 
of  this  indictment,  keep  a  place,  commonly  called  a  saloon,  resorted  to  for  the  pur- 
pose of  gambling;  and  then  and  there  did  permit  and  suffer  divers  persons,  to  the 
grand  jurors  unknown,  in  said  place,  the  same  being  under  his  control,  to  play  at 
cards  and  other  games,  to  these  grand  jurors  unknown,  for  money  and  other  prop- 
erty, contrary  to.  and  in  violation  of,  law. 

The  above  form  is  substantially  approved  in  State  v.  Cure^  7  Iowa,  479;  State  v» 
Coaster,  10  Iowa,  453;  State  v.  Middieton,  11  Iowa,  247;  StaU  v.  BUting,  13  Iowa, 
600;  State  v.  Bishet,  39  Iowa,  42;  State  v.  Book,  41  Iowa,  650. 

Tlie  Information  may  be  in  the  following  form: 

The  State  of  Iowa,)      Before  .   .  .,  a  Justice  of  .  .  .   County. 

vs.  [• 
j  Information, 

The  defendant  is  accused  of  the  crime  of  betting  for  money,  for  that  the  said 
.   .   .  .  in  the  town  of  .   .   .  .  township  of  Marion,  Linn  County,  Iowa,  did,  unlaw- 
fully, bet  a  sum  of  money,  to-wit :    five  dollars  upon  a  certain  (ame,  commonly 
called  "poker,"  then  and  there  being  played  by  means  of  certain  gambling  deviceSi 
to-wit :  cards,  contrary  to,  and  in  violation  of,  law. 

Indictment. 

It  is  not  necessary  to  aver  the  names  of  the  parties  who 
played,  nor  what  kind  nor  how  much  money  or  property  was 
played  for.    Romp  v.  StatCj  3  G.  Greene,  278. 

Duplicity. 

To  charge,  in  one  count,  the  defendant  with  keeping  a 
gambling  house,  and  in  the  second,  with  permitting  other 
persons  in  a  place  under  his  control  to  play  at  cards  or  other 
games  for  money,  is  not  bad  for  duplicity.  State  v.  Cooater^ 
10  lb.,  453;  State  v  Bitting,  11  lb.,  600. 

Allegation  of  ownership. 

The  Supreme  Court  of  Texas  hold  that  the  indictment  need 
not  charge,  or  the  state  prove  that  the  store  house  was  the 

property  of or  that  the  store  was  occupied  by or  that 

they  were  co-partners.  Prior  v.  State,  4  Texas,  383;  Sfiblett 
V,  Slate^  9  Texas,  55;  Wilson  v  State^  5  Texas,  22;  Sheppard 
V.  State,  1  Texas  Court  of  Appeals,  304. 

CONTKOL  OF  HOUSE  BY  DEFENDANT. 

To  charge  that  the  defendant  was  the  keeper  of  a  boase 
resorted  to  for  the  purpose  of  gambling,  and  knowingly  did 
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permit,  etc.,  sufficiently  charges  that  the  same  was  under  his 
oontrol.     State  v.  MiddUton,  11  Iowa,  247. 

Elements. 

The  character  or  name  of  a  game  cannot  be  evaded  by  call- 
ing it  some  unusual  name,  other  than  its  right  name.  IState 
V  MaueVj  7  Iowa,  407. 

Playlno  fob  drinks. 

Playing  for  drinks  or  other  property  is  gambling  within 
the  meaning  of  the  statute,  or  where  the  losing  party  pays 
for  the  drinks.  State  v.  Mauer^  7  Iowa,  407;  State  v.  Cooster^ 
10  Iowa,  454;  State  v.  Leighty  17  Iowa,  29;  State  v.  Bischelly 
39  Iowa,  43. 

Defendant's  knowledge. 

Knowledge  and  consent  of  the  defendant  may  be  inferred 
by  his  customers  playing  and  paying  in  his  presence.  State 
V,  Coaster^  10  Iowa,  455. 

An  allegation  that  the  defendant  unlawfully  permitted 
persons  to  play  at  cards,  sufficiently  avers  knowledge  on  the 
part  of  the  defendant  that  others  played  for  money.  State  v. 
Cure,  7  Iowa,  479. 

Number  of  acts. 

Id  order  to  sustain  a  conviction,  it  is  not  necessary  for  the 
Btate  to  prove  several  distinct  acts  of  gambling  or  violations 
of  law.  St^te  V.  Coaster^  10  Iowa,  456;  Hitchins  v.  People^ 
89  N.  Y.,  454. 

BuxiARDS  AND  PIN  POOL  PLAYING. 

To  play  either  billiards  or  pin  pool  is  gambling,  where  the 
losing  party  pays  for  the  game,  and  the  owner  of  the  table  is 
giiilty,  under  the  statute,  of  keeping  a  house  resorted  to  for 
the  purpose  of  gambling.  State  v.  Book^  41  Iowa,  550;  State 
V.  Leighton,  8  Foster,  N.  H.,  167;  Ward  v.  State,  17  Ohio 
State,  32;  20  Am.  R ,  609;  Bachelor  v.  State,  10  Texas,  262; 
SUUe  V.  Kelley,  24  Texas,  182;  Longworth  v.  State,  41  Texas, 
508;  1  Texas  Court  of  Appeals,  365;  1  Am.  Cr.  K,  234. 
While  a  contrary  doctrine  is  held  in  Harhaugh  v.  People,  40 
Dl,  294;  Blewitt  v.  State^  34  Miss.,  606,  under  statutes  of 
those  states. 
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Strap  oahe. 

Where  the  indictment  charged  "that  the  defendant  did  by 
means  of  a  certain  device  and  game  performed  with  a  straps 
known  as  a  strap  game,"  obtain  money  from  the  prosecuting 
witness,  it  was  held  that  the  statute  embraces  any  "sleight  of 
hand  "  performance,  whether  performed  by  means  of  cards,  or 
other  device.  State  v.  Quinn,  Western  Jurist,  February 
Number,  1878,  page  123. 

Location  of  premises. 

It  is  not  necessary  to  describe  the  location  particularly  any 
further  than  to  allege  that  it  was  within  the  county ;  but  if 
the  place  be  described  as  a  matter  of  local  description,  it  must 
be  proved  as  alleged.  State  v.  Crogan^  8  Iowa,  523;  People 
V,  Slater^  5  Hill,  401;  People  v,  Honeyman^  3  Denio,  121; 
Shxiw  V.  W^igley,  2  East,  500. 

Several  counts — Proof. 

Where  several  counts  are  set  out,  the  prosecution  need  not 
prove  each,  as  it  is  sufficient  to  prove  one.  St(Ue  v.  Cooster^ 
10  Iowa,  454;  6  Mete,  241. 

Examination  of  witnesses. 

It  is  proper  to  ask  the  witness  what  the  general  custom 
was  about  paying  for  the  beer,  cigars,  etc.  State  v.  Bishell^ 
39  Iowa,  44. 

Chips  and  checks. 

Chips  and  checks  redeemable  in  money  by  the  dealer  at  a 
gambling  table  are  things  of  value,  within  the  meaning  of  a 
statute  against  gaming.  Porter  v.  State^  51  Ga.,  300;  1  Am. 
Cr.  E.,  232. 

Betting  upon  election. 

The  betting  upon  an  election  or  the  result  thereof  is  not 
gaming;  an  election  is  not  a  game.  Woodoook  v.  State^  11 
Ind.,  14;  McUatton  v.  Batea^  4  Blackf.,  63;  State  v.  Ren* 
derson,  47  Ind.,  127;  1  Am.  Cr.  E.,  233. 

Dice. 

To  throw  dice,  or  play  at  any  game  of  chance  or  skill  is 
gambling.  Com.  v.  Oourdier^  14  Gray,  390;  MoDaniel  v. 
Com.,  6  Bush,  Ky.,  326. 
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Horse  eacino. 

In  Iowa  horge  racing  is  not  a  game  of  chance  within  the 
meaning  of  the  gaming  law.  Harleas  v.  U>  8.^  Morris,  Iowa, 
169. 

KEEPING  COCK-PITS  AND  FIGHTING  ANIMALS. 

Section  4033.  If  any  person  keep  or  use,  or  in  any  way  be 
connected  with,  or  be  interested  in  the  management  of,  or  re- 
ceive money  for  the  admission  of  any  person  to  any  place  kept 
or  nsed  for,  the  pnrpose  of  fighting  or  baiting  any  bull,  bear, 
do!^,  cock,  or  other  creature,  or  engage  in,  aid,  abet,  encourage, 
or  assist  in  any  bull,  bear,  dog,  or  cock  fight,  or  a  fight  between 
any  other  creature,  he  sliall  be  deemed  guilty  of  a  misdemeanor. 
[Limitation,  by  section  4168,  three  years.] 

KEEPING  FALSE  BOOKS  BY  A  CORPORATION. 

Section  1076.  The  intentional  keeping  of  false  books  or 
accounts  by  any  corporation,  whereby  any  one  is  injured  is  a 
misdemeanor  on  the  part  of  those  concerned  therein,  and  any 
person  shall  be  presumed  to  be  concerned  therein  whose  duty 
It  was  to  see  that  the  books  and  accounts  were  correctly  kept. 
[Limitation,  by  section  4167,  three  years.] 

KEEPING  HOUSE  OF  ILL-FAME. 

Section  4013.     If  any  person  keep  a  house  of  ill-fame, 

resorted  to  for  the  purpose  of  prostitution  or  lewdness,  he  shall 

bepnnished  by  imprisonment  in  the  county  jail  not  more  than 

one  year,  or  by  fine  not  exceeding  five  hundred  dollars;  and 

any  person  who,  after  having  been  once  convicted  of  such 

offense,  is  again  convicted  of  the  like  oflfense,  shall  be  punished 

by  imprisonment  in  the  penitentiary  not  less  than  one  year 

nor  more  than  three  years.     [Limitation,  by  section  4167, 

three  years.] 

Form  of  Indiotment. 

The  State  of  Iowa  T     District  Court  of  the  county  of.  . ,  .  .  term,  1878, 

vs.  > 
J  Indictment. 

The  grand  jury  of  the  county  of .  .  ,  in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  keeping  a  house  of  ill- fame,  committed  as 
^lows:  That  the  said  .  .  .  ,  in  the  county  of.  .  .  ,  and  State  of  Iowa,  on  the 
•  •  .  day  of ...  ,  1878,  and  on  other  days  and  times  within  the  past  three  years, 
sod  op  to  the  time  of  the  finding  of  this  indictment  in  the  county  and  State  aforesaid, 
<M  unlawfully  and  willfully  keep  a  house  of  ill-fame,  resorted  to  by  divers  persons, 
Jl^ose  names  are  to  the  grand  jurors  unknown,  for  the  purpose  of  prostitution  and 
'^dness,  contrary  to  ana  in  violation  of  law. 

Tbb  form  b  approved  in  SiaU  v.  Shaiw^  85  Iowa,  578;  StaU  v.  Chartrand,  84 
Iowa,  691. 
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Ikdictm  ent — Information. 

An  information  for  letting  a  house  for  the  purpose  of  pros- 
titution need  only  follow  the  usual  practice  in  the  description 
of  tlie  locality.  Saunders  v.  People^  29  Mich.,  260;  1  Am, 
Cr.  R.,  346. 

Evidence — Chabactee  of  defendant. 

Evidence  as  to  the  bad  character  of  the  defendant  is  inadmis- 
sible where  the  charge  is  against  the  defendant  and  not  the 
house.  State  v.  Handy  7  Iowa,  411;  State  v.  Donneker^  40 
Iowa,  340. 

Keeper  of  house — Proof. 

It  is  not  necessary  for  the  State  to  prove  that  the  defendant 
was  the  owner  of  the  house;  nor  by  positive  evidence  that  he 
was  the  keeper  of  it;  but  that  he  acted  as  such,  or  so  held  him- 
self out  to  the  world.    State  v.  Handy  7  Iowa,  412. 

Character  of  house. 

Tlie  character  of  the  house  may  be  shown  by  the  common 
reputation  in  the  neighborhood  in  which  it  is  located.  State 
V.  Donnekevy  40  Iowa,  340;  O^Brien  v.  PeopUy  28  Mich.,  213; 
2  Green's  Cr.  R.,  571.  Evidence  of  the  general  reputation  of 
a  house  for  the  purpose  of  establishing  its  character  as  a  house 
of  prostitution  is  admissible.  Morris  v.  Statey  38  Texas,  603; 
State  V.  McDowelly  Dudley,  S.  C,  346;  State  v.  Handy  7  Iowa, 
412;  Sylvester  v.  Statey  1  Am.  Cr.  R,  350. 

Charactier  of  inmates. 

It  is  proper  to  show  that  females  as  inmates  of  the  house 
were  arrested  and  lined  as  prostitutes;  and  also  that  the  defend- 
ant went  their  bail.  Hardwood  v.  PeopUy  26  N.  T.,  190. 
Common  reputation  of  the  character  of  the  defendants  and  the 
house  which  they  kept,  and  of  the  persons  visiting  them,  is  ad- 
missible. 3  Whart.  Cr.  Law,  Sec.  2393;  1  Am.  Cr.  E.,  350.  It 
is  believed  to  be  well  settled  that  the  character  of  the  occupants 
may  be  established  by  evidence  of  their  general  reputation  (3 
Bishop  Cr.  Pr.,  Sec.  93;  1  Am.  Cr.  E.,  350),  while  the  admissi- 
bility of  such  evidence  as  to  the  house  is  denied  by  some 
authorities.    Commonwealth  v.  Stewarty  1  Serg.  &  Rawle,  343, 
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Landlobd  and  tenant. 

Where  it  appeared  that  the  owner  of  a  house  leased  it  and 
knew  it  was  kept  as  a  house  of  ill-fame,  and  also  lived  there  apart 
of  the  time  himself,  these  facts  would  not  render  him  liable  to 
an  indictment  for  keeping  a  house  of  ill-fame.    To  render  him 
liable  of  the  offense  he  must  either  have  participated  in,  or 
been  authorized  to  participate  in  its  management.     State  v. 
Pearaall^  43  Iowa,  630.     The  following  is  an  opinion  in  full 
by  the  Supreme  Court  of  Maine,  per  Dickerson,  J.:    "The 
defendant  is  indicted  for  keeping  a  house  of  ill-fame,  resorted 
to  for  the  purpose  of  prostitution  and  lewdness.      The  offense 
charged  is  that  of  a  common  nuisance.      The  language  of  the 
statute  is  as  follows:     'All  places  used  as  houses  of  ill-fame, 
resorted  to  for  lewdness  or  gambling,  for  the  illegal  sale  or 
keeping  of  intoxicating  liquors,  are  common  nuisances.'      E. 
8.,  Ch.  77,  Sec.  1.    The  terms, '  house  of  ill-fame'  and  'bawdy 
house,'  are  synonymous.      'A  bawdy  house,'  says  Bouvier, '  is 
a  house  of  ill-fame,  kept  for  the  resort  and  unlawful  convenience 
of  lewd  people  of  both  sexes.     1  Bouvier's  Law  Die,  H.  B.,  2; 
Archbold's  Crim.  Prac.  &  Plead.,  1667;  Bishop  Cr.  Law,  6th 
ed.;  McAllister  v.  Clarke^  33  Conn.,  92.    The  common  signifi- 
cation of  the  word  corresponds  with  its  technical  meaning. 
*A  bawdy  house,'  says  Worcester,  *  is  a  house  used  for  lewd- 
ness and  prostitution — a  brothel.'     The  idea  conveyed  by  the 
term  'house  of  ill-fame,'  or  its  synonym,  ^bawdy  house,'  is 
that  of  a  house  'resorted  to  for  the  purposes  of  lewdness  and 
prostitution ; '  a  house  need  as  a  house  of  ill-fame  is  a  house 
thus  resorted  to",  it  cannot  be  used  unless  it  is  thus  resorted 
to,  and  if  it  is  resorted  to  for  such  purpose,  it  is  a  house  used 
as  a*  house  of  ill-fame'  in  the  purview  of  the  statute,  though 
it  may  not  have  that  reputation.    The  phrase,  'resorted  to  for 
lewdness,'  contained  in  the  statute,  does  not  qualify,  enlarge  or 
change  the  meaning  of  the  preceding  clause  in  this  case;  the 
statute  in  this  case  has  the  same  meaning  and  application 
without  as  with  that  phrase.      In  order  to  make  out   the 
offense  charged  in  the  indictment,  under  our  statute,  it  is 
necessary  to  establish  two  things:  firsts  that  the  house  was 
nsed  as  a  bouse  of  ill-fame;  and  second^  that  the  defend- 
ant kept  it    The  gist  of  the  offense  consists  in  the  use,  not  in 
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the  reputation  of  the  house.  Its  reputation  for  ledwness  and 
prostitution  raay  be  ever  so  clearly  established,  and  yet  if  the 
evidence  does  not  show  that  it  was  in  truth  used  for  those  pur- 
poses, the  first  element  in  the  offense  is  not  proved;  but  if  that 
is  made,  it  is  immaterial  what  the  reputation  of  the  house  was, 
or  whether  it  had  any.  The  reputation  of  a  house,  under  our 
statute,  makes  no  part  of  the  issue.  Testimony  as  to  its  reputa- 
tion has  no  tendency  to  establish  the  issue  that  it  was  in  fact  used 
as  a  house  of  ill-fame,  and  is  inadmissible  as  a  mere  hearsay 
evidence.  On  trial  of  an  indictment  for  a  nuisance,  it  is  not 
admissible  to  show  that  the  general  reputation  of  the  subject 
of  the  nuisance  charged  was  that  of  a  nuisance.  2  TVhart.  Cr. 
Law,  Sec.  2367;  3  Greenl.  Ev.,  6th  ed.,  186;  2  Bishop's  Cr.  Pro., 
Sec.  91.  The  judge  in  the  court  below  erred  in  admitting  such 
evidence. 

"We  are  aware  that  the  court  in  Connecticut,  in  Caldwell 
V,  State^  17  Conn.,  467,  held  that  to  support  such  an  informa- 
tion, under  the  statute  of  that  State,  it  is  necessary  to  prove 
that  the  general  reputation  of  the  house  was  that  of  a  bawdy 
house,  and  that  it  was  such  in  fact.  To  establish  the  first 
proposition,  the  court  in  that  case  admitted  the  evidence  of  the 
reputation  of  the  house,  but  distinctly  say  that  such  testimony 
would  be  clearly  inadmissible  to  prove  that  the  house  was  in 
fact  a  house  of  ill-fame.  We  have  seen  that  under  the  phrase- 
ology of  our  statute,  it  is  not  necessary  to  prove  the  reputation 
of  the  house,  and  the  case  of  Caldwell  v.  State^  17  Conn.,  467, 
thus  becomes  authority  for  excluding  evidence  of  reputation  in 
this  case.     2  Bish.  Cr.  Pro.,  Sec.  91. 

"Evidence  of  the  reputation  of  the  women  frequenting  the 
bouse,  and  the  character  of  their  conversation  and  acts  in  and 
about  it,  is  competent  in  such  cases,  as  the  judge  ruled.  Comr- 
monwealth  v.  Kimhal^  7  Gray,  328;  Commonwealth  v.  Gan^ 
nelty  1  Allen,  8.  The  judge  also  properly  overruled  the 
defendants'  plea.  Ware  v,  Ware^  8  Me.,  42;  SUUe  v.  Board- 
many  64  Me.,  523;  1  Am.  Cr.  R,  351." 

KIDNAPPING. 

Section  8869.  If  any  person  willfully  and  without  lawful 
authority,  forcibly  or  secretly  confine  or  imprison  any  other 
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pei-son  within  this  state  against  his  will;  or  forcibly  carry  or 
send  snch  person  out  of  tlie  state;  or  forcibly  seize  and  confine 
or  inveigle  or  kidnap  any  other  person  with  the  intent  either 
to  cause  snch  person  to  be  secretly  confined  or  imprisoned  in 
this  state  against  his  will,  or  to  cause  snch  person  to  be  sent 
out  of  this  s^ate  against  his  will,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  more  than  five  years,  or  by 
fine  and  imprisonment  at  the  discretion  of  the  court.  [Lim- 
itation by  section  4167,  three  years. 

Form  of  Indictment. 

The  State  of  Iowa,   "j   In  District  Court  of .   .   .  county,   .   .  .  term,  1878. 

vs.  y 
J      Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  ot  Iowa,  accuse  .  .  .  of  the  crime  of  kidnapping,  committed  as  follows:  That 
the  said  ...  in  the  county  of  .  .  .  and  State  of  Iowa,  on  or  about  the  .  .  • 
day  of  .  .  .  187  .  .did  forcibly,  willfully,  and  without  lawful  authority,  seize  and 
confine  one  O.  S..  in  the  county  of  Linn  and  State  of  Iowa,  with  intent,  him  the 
said  O.  S..  then  and  there,  unlawfully,  and  feloniously  to  send  out  of  the  State  of 
Iowa  to-wit:  to  the  city  of  Chicago  in  the  State  of  Illinois,  and  against  the  will  of 
(he  said  O.  S  ,  contrary  to  and  in  violation  of  law. 

PeopU  V.  Merrill  and  Russell,  2  Park.  Crim.  R..  690. 

INDICTMENT — Statutory  language. 

If  an  indictment  for  kidnapping  follow  the  langnage  of  the 
Btatnte  in  describing  the  offense,  it  is  suffiiient.  State  v.  Mo' 
Roberts  4  Blackford,  Ind.,  178. 

Elements  constituting  kidnapping. 

Forcibly  confining,  inveigling  or  kidnapping  a  negro, 
with  intent  to  send  him  out  of  the  State,  against  his 
will,  is  an  offense  against  the  statute,  whether  he  be  a  slave  or 
not.  Thomp8on*8  Casey  2  C.  H.,  Rec,  120;  PulforcVe  Case^  4 
lb.,  172. 

1*R0CUEING  THE  INTOXICATION. 

The  procuring  intoxication  of  a  person  with  a  design  of  get- 
ting him  on  board  of  a  ship  in  that  condition,  without  his  con- 
sent, and  thus  taking  him  on  board,  is  a  kidnapping  within  the 
meaning  of  the  law,  as  much  so  as  if  it  had  been  done  by 
force  in  overcoming  his  resistence  when  in  full  strength;  and 
it  is  immaterial  whether  the  prisoner  did  the  acts  in  person  or 
caused  or  advised  their  being  done.  Hadden  v,  Peophy  25 
N.  Y.,  373. 

Slaves — Kidnapping  a  slave. 
See  People  v.  3£errell  cfe  Busselly  2  Park,  Cr.  R.,  590. 
11 
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KILLING  BIRDS. 

Section  4063.  If  any  person  kill,  trap,  ensnare,  or  in  any 
manner  destroy  any  of  the  birds  of  this  state,  excepting  birds 
of  prey,  the  migratory  acqnatic  birds,  and  those  wliich  are 
useful  for  food,  and  tlie  killing  of  which  at  certain  seasons  of 
the  year  is  now  permitted  by  law;  or  in  any  manner  destroy 
the  egojs  of  such  birds  as  are  hereby  intended  to  be  protected 
from  destruction,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  fined  not  less  than  five  nor 
more  than  twenty-five  dollars.  But  persons  killing  birds  for 
scientific  purposes,  or  for  preservation  in  museums  and  cabi- 
nets, shall  be  exempt  from  the  penalties  of  this  section,  upon 
making  satisfactory  proof  of  the  purposes  for  which  they  have 
killed  any  such  bird  or  birds.  [Limitation,  by  section  4168, 
one  year. 

KILLING  GAME  AT  IMPROPER  SEASONS,  AND 
LIABILITY  OF  RAILROADS  FOR  CARRYING 
SAME. 

Section  4048.  If  any  person  elsewhere  than  on  his  own 
premises  and  for  his  own  exclusive  use,  kill,  ensnare,  or  trap 
fiuy  wild  deer,  elk,  fawn,  prairie  hen  or  chicken,  between  the 
first  day  of  January  and  the  twenty-second  day  of  August  in 
any  year;  or  any  woodcock  between  the  first  day  of  JIanuary 
and  July  in  any  year;  or  any  ruffled  grouse,  or  pheasant,  be- 
tween the  fifteenth  day  of  December  and  the  twelfth  day  of 
September  in  any  year;  or  any  wild  turkey  between  the  first 
of  February  and  the  first  of  September  in  any  year;  or  if  any 
person  elsewhere  than  on  his  own  premises  net,  ensnare,  or 
trap  any  of  said  animals  or  birds  at  any  time  of  any  year  ex- 
cept in  the  month  of  December  thereof;  or  if  any  person  any- 
where shoot,  kill,  net,  ensnare,  or  trap  any  quail  at  any  time  of 
the  year — except  that  it  shall  be  lawful  for  any  one  to  shoot 
quail  upon  any  premises  with  the  consent  of  the  owner  or 
occupant  thereoi— between  the  first  day  of  October  and  the 
first  day  of  January  of  each  year;  or  if  any  person  kill,  en- 
snare, or  trap  any  beaver,  mink,  otter,  or  muskrat,  between 
the  first  day  of  April  and  the  first  day  of  November  in  each 
year;  or  if  any  person  buy  or  sell  any  of  the  above  animals  or 
birds  which  have  been  trapped,  ensnared,  or  killed  between  the 
days  above  mentioned,  he  shall  be  punished  by  a  fine  of  fifteen 
dollars  for  ejich  deer,  fawn,  or  elk  snared,  entrapped,  killed, 
bought,  sold,  or  held  in  possession,  and  five  dollars  for  any 
bird  of  game  above  mentioned  thus  killed,  trapped  ensnared, 
bought,  sold  or  held  in  possession,  one  half  of  such  fine  to  be 
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paid  to  the  person  upon  whose  information  the  same  is  recov- 
ered. 

Sec.  4049.  If  any  railway,  express  company,  or  other  com- 
mon carrier  in  this  state,  or  any  of  their  agents  or  servants, 
have  any  of  the  above  birds  or  animals  in  their  possession,  for 
transportation  or  other  purpose,  during  the  periods  above  lim- 
ited and  prohibited,  they  shall  be  punished  by  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  three  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  thirty  days,  or  by  both 
such  fine  and  imprisonment. 

Sec.  4050.  If  any  person  go  upon  the  premises  of  any 
other  person  or  corporation,  whether  enclosed  or  not,  and  be 
fonnd  hunting,  trapping,  or  ensnaring  any  of  the  above  named 
birds  or  animals,  in  violation  of  the  foregoing  provisions,  he 
shall  be  punished  by  fine  in  any  sum  not  less  than  three  dol- 
lars  nor  more  than  fifty  dollars. 

Sec.  4051.  A  prosecution  for  violation  of  sections  four 
thonsand  and  forty -eight,  and  four  thousand  and  forty-nine  of 
this  chapter  may  be  brought  either  in  the  county  in  which  the 
oflFense  was  committed,  or  in  any  other  county  where  the  per- 
son complained  of  has  had,  or  has  in  his  possession  any  ani- 
mals or  birds,  killed,  ensnared,  trapped,  bought  or  sold  in  vio- 
lation of  said  sections;  and  the  having  in  possession  any  of  the 
animals  or  birds  mentioned  in  said  sections,  recently  killed  by 
any  person  or  persons  between  said  dates,  shall  be  deemed  and 
taken  as  presumptive  evidence  that  the  same  was  trapped,  en- 
snared, or  killed,  bv  the  persons  having  the  possession  of  the 
same  in  violation  thereof. 

Torn  of  Information,  nnder  section  4048. 

The  State  of  Iowa,  "J  Before  .  ,  .  ,  a  justice  of .  .  .  county,  Iowa. 

vs.  > 
J  Information. 

The  defendant  is  accused  of  the  crime  of  unlawfully  killing  game.  For  that  the 
defendant  in  the  township,  of .  .  .  .  county  of .  .  •  .  and  State  of  Iowa,  between 
the  first  day  of  February  and  the  first  day  of  September  to-wit.  on  the  I6ih  day  of 
July,  in  the  year  l8i(J,  *upon  the  premises  of  one  C.  D.,  unlawfully  did,  shoot 
and  kill  a  certain  wild  turkey  then  and  there  being  and  running  at  large,  contrary 
to,  and  in  violation  of  law. 

Or.  nnder  section  4049:  That  A  B  at,  etc..  then  and  there  being  engaged  in  the 
business  of  a  common  carrier,  between,  etc.  [give  dates  as  in  last  above],  unlawfully 
did  have  in  his  possession  for  transportation  a  certain  wild  turkey,  etc. 

Or,  under  section  4050  (follow  form  under  section  4048,  to  *.  then  add),  upon 
the  prembes  of  one  C  D,  unlawfully,  etc. 

KILLING,    MAIMING,    OR    DISFIGURING    STOCK 

MALICIOUSLY. 

Section  3977,  If  any  person  maliciously  kill,  maim,  or 
disfigare  any  horses,  cattle,  or  other  domestic  beasts  of  another; 
or  maliciously  administer  poison  to  any  such  animals;  or  ex- 
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pose  any  poisonous  substance  with  intent  that  the  same  should 
be  taken  by  them,  he  shall  be  punished  by  imprisonment  in 
the  county  jiil  not  exceeding  one  year,  or  by  iSne  not  exceed- 
ing three  hundred  dollars.  [Limitation,  by  section  4167, 
three  years.] 

Form  of  Indiotme&t. 

The  State  of  Iowa,        In  District  Court  of  ...  .  county term,  1878. 

vs. 
Indictment. 

The  gmnd  jury  of  the  county  of  .  ,  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  lowi,  accuse  ...  of  the  crime  of  maiming  stock,  committed  as  follows  : 
That  the  said  .  .  .  .  on  the  .  .  .  day  of  .  .  .,  187 ...  in  the  county  of  .  .  .  and 
State  of  Iowa,  did  feloniously,  willfully  and  maliciously  maim  a  certain  mare,  of  the 
property  of  one  J  M ,  by  then  and  there  striking  the  said  mare  with  a  club  in  the 
left  eye,  and  then  and  there  and  thereby  destroying  the  said  left  eye.  and  pcrroa- 
nently  blinding  the  said  mare  in  the  same,  contrary  to  and  in  violation  of  Uw. 

Indictment — Information. 

Under  the  Texas  statute  for  the  protection  of  dumb  animals 
the  indictment  or  information  need  not  allege  tl>e  owner's 
name  of  the  animal,  but  when  alleged  it  must  be  proven. 
Hose  V.  State,  1  Texas  Court  of  Appeals,  400. 

Averment  of  ownership. 

It  is  held  under  the  laws  of  Alabama  not  to  be  necessarj 
to  allege  the  name  of  the  owner  of  the  animal  injured.  StcUe 
V,  Pierce,  7  Alabama,  723;  State  v,  Brocker^  32  Texas,  611; 
overuling  State  v.  Smith,  21  Texas,  748;  Benson  v.  State,  1 
Texas  Court  of  Appeals,  6. 

Description  of  animals. 

It  is  sufficient  to  describe  the  animal  as  a  "certain  horse,  a 
dumb  animal,  under  the  statute,"  and  not  necessary  to  allege 
the  color.     Benson  v.  State,  1  Texas  Court  of  Appeals,  6. 

Indictment — Allegation  as  to  character  op  beast. 

In  an  indictment  for  killing  a  hog  it  is  not  necessary  to  al- 
lege that  the  animal  killed  was  a  "  domestic  beast,"  State  v. 
Enslow,  10  Iowa,  116;  and,  under  a  law  punishing  the  killing 
of  cattle,  it  was  held  unnecessary  to  aver  that  the  animals 
killed  were  cattle,  in  order  to  bring  them  within  the  statute. 
2  Bla.,  721,  733;  and  pigs  were  held  to  be  cattle,  within  the 
act.  Rex  v.  Chaple,  Mich.  R ,  180i;  and  Kuss.  and  Ry.,  47;  3 
East,  P.  Co..  1076;  State  v.  Enalow^  10  Iowa,  116. 
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Duplicity. 

Where  the  indictment  charged  that  the  defendant  did  ma- 
Hcionsly  "  maim  and  disfigure,"  etc.,  it  is  not  bad  for  duplicity. 
State  V.  ffarrisy  11  Iowa,  414;  State  v.  Coaster ^  10  Iowa,  453. 

Elements —Malice. 

As  to  whether  malice  must  be  shown  toward  the  owner, 
quere.  State  v,  Ensloto^  10  Iowa,  116.  It  is  said  that  mal- 
ice toward  the  owner  is  the  ingredient  of  this  offense,  in  State 
V.  HarnSy  11  Iowa,  415. 

Maiming — Disfiguring. 

The  maiming  of  a  domestic  animal  implies  some  permanent 
injury.  The  disfiguring  of  such  animal  implies  a  lower  grade 
of  offense,  and  embraces  any  injury,  however  slight,  which  is 
made  with  malice  toward  the  owner,  and  which  is  of  a  char- 
acter to  lessen  the  value  of  the  animal.  State  v,  Ilarris^  11 
Iowa,  414. 

To  shave  a  horse's  mane  or  tail  is  a  disfiguring  of  the  horse, 
but  the  injury  is  not  of  a  permanent  character;  so  the  cutting 
off  the  hair,  or  cutting  the  skin  of  a  cow  or  an  ox  would  tend 
to  destroy  the  beauty  or  symmetry  of  the  animal,  and  would, 
although  not  of  a  permanent  character,  be  an  indictable  of- 
fense.    State  V.  Ilarrisj  11  Iowa,  415.     So,  it  is  said:    "  Such 
an  act  discovers  a  degree  of  moral  turpitude  dangerous  to  so- 
ciety, and  for  their  security  ought  to  be  punished  criminally. 
It  is  an  evil  example  of  the  most  pernicious  tendency,  inas- 
much as  the  act  is  an  outrage  upon  the  principles  and  feelings 
of  humanity."    People  v.  Smith,  5  Cowen,  258;  RespubUca 
V.  Teucher^  1  Dal.,  335;  State  v.  Briggs,  1  Aik.  Il.,226;  Coin^ 
monwealtk  v.  Leaehj  1  Mass.,  59;  Kilpatrick  v.  People,  5 
Denio,  on  page  280. 

Tbespass — Distinction. 

Tlie  offense  of  maiming  and  disfifjuring  is  distinguishable 
from  an  ordinary  trespass  in  this,  "  that  it  is  not  only  a  viola- 
tion of  private  right,  without  color  or  pretense,  but  without 
the  hope  or  expectation  of  gain."  People  v.  Smith,  9  Cowen, 
258;  5  Park,  Or.  R,  on  p^ge  575. 

For  cruelty  to  animals  see  title  "  Cruelty  to  Animals  by 
Torturing,"  etc. 


166  Larcbny. 

LAKCENT. 

Section  3902.  If  any  person  steal,  take,  and  carry  away 
of  the  property  of  another,  any  money,  goods  or  chattels;  any 
writ,  process,  or  public  record;  any  bond,  bank  note,  promis- 
sory note,  bill  of  exchange,  or  other  bill,  order,  or  certificate; 
or  any  book  of  accounts  respecting  money,  goods,  or  other 
things;  or  any  deed  or  writing  containing  a  conveyance  of 
real  estate;  or  any  contract  in  force;  or  any  receipt,  release, 
or  defeasance;  or  any  instrument  or  writing  whereby  any  de- 
mand, right,  or  obligation  is  created,  inci*eased,  extinguished 
or  diminished,  he  is  guilty  of  larceny,  and  shall  be  punished, 
when  the  value  of  the  property  stolen  exceeds  the  sum  of 
twenty  dollars,  by  imprisonment  in  the  penitentiary  not  more 
than  live  years;  and  when  the  value  of  the  property  stolen 
does  not  exceed  the  sum  of  twenty  dollars,  by  line  not  exceed- 
ing one  hundred  dollars,  or  imprisonment  in  the  county  jail 
not  exceeding:  thirtv  davs. 

Sec.  3903.  If  any  ])erson  in  the  night  time  commit  larceny 
in  any  dwelling  house,  store,  or  any  public  or  private  build- 
ing, or  in  any  boat,  vessel,  or  water  craft,  when  the  value  of 
the  property  stolen  exceeds  the  sum  of  twenty  dollars,  he 
shall  be  imprisoned  in  the  penitentiary  not  exceeding  ten 
years;  and  when  the  value  of  the  property  stolen  is  less  than 
twenty  dollars,  by  fine  not  exceeding  three  hundred  dollars, 
and  imprisonment  in  the  county  jail  not  exceeding  one  year. 

Sko.  3904.  If  any  person  in  the  day  time  commit  larceny 
as  specified  in  the  preceding  section,  and   the  value  of  the 

Eroperty  stolen  exceeds  twenty  dollars,  he  shall  be  punished 
y  imprisonment  in  the  penitentiary  not  more  than  five  j^ears; 
and  when  the  value  of  the  property  stolen  is  less  than  twenty 
dollars,  by  fine  not  exceeding  two  hundred  dollars,  and  im- 
prisonment in  the  county  jail  not  exceeding  one  year. 

Sec.  3905.  If  any  person  commit  the  crime  of  larceny  by 
stealing  from  any  building  on  fire;  or  by  stealing  any  prop- 
erty removed  in  consequence  of  an  alarm  caused  by  lire;  or 
by  stealing  from  the  person  of  another,  he  shall  be  punished 
by  imprisonment  in  the  penitentiary  not  exceeding  fifteen  years. 

Sec.  390G.  If  any  person  falsely  personate  or  represent 
another,  and  in  such  assumed  character  receive  any  money  or 
property  intended  to  be  delivered  to  the  person  so  personated, 
with  intent  to  convert  the  same  to  his  own  use,  he  is  guilty 
of  larceny,  and  shall  be  punished  accordingly. 

Sec.  3907.  If  any  person  come,  by  finding,  to  the  posses- 
sion of  any  personal  property  of  which  he  knows  the  owner, 
and  unlawfully  appro])riate  the  same,  or  any  part  thereof,  to 
his  own  use,  he  is  guilty  of  larceny,  and  shall  be  punished 
accordingly. 
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Sec.  3909.  If  any  oflScer,  agent,  clerk  or  servant  of  any 
incorporated  company,  or  if  any  clerk,  agent  or  servant  of  a 
co-partnership,  or  if  any  person  over  the  age  of  sixteen  years, 
emhezzle  and  fraudulently  convert  to  his  own  use,  or  take  and 
secrete  with  intent  to  convert  to  his  own  use,  without  the 
consent  of  his  employer  or  master,  any  money  or  property  of 
anotlier  which  has  come  to  his  possession  or  is  under  his  care 
by  virtue  of  such  employment,  he  is  guilty  of  larceny  and 
shall  be  punished  accordingly. 

Sec.  3910.     If  any  carrier  or  other  person  to  whom  any 
money,  ffoods  or  other  property,  which  may  be  the  subject  of 
larceny,  nas  been  delivered  to  he  carried  for  hire,  or  if  any 
other  person  entrusted  with  such  property,  embezzle  or  fraud- 
ulently convert  to  his  own  use  any  such  money,  goods  or 
other  property,  either  in  the  mass  as  the  same  were  delivered 
or  otherwise,  and  beforo  the  same  were  delivered  at  the  place 
or  to  the  person  where  and  to  whom  they  were  to  be  deliv- 
ered, he  is  guilty  of  larceny  and  shall  be  punished  accordingly. 
Sec.  3911.     If  any  person  buy,  receive  or  aid  in  concealing 
any  stolen   money,  goods  or  any  property,  the  stealing  of 
which  is  declared  to  be  larceny,  or  property  obtained  by  rob- 
bery or  bnrglary,  knowing  the  same  to  have  been  so  obtained, 
he  shall  be  punished,  wlien   the  value  of  the   property   so 
bought,  received  or  concealed  by  him  exceeds  the  sum  of 
twenty  dollars,  by  imprisonment  in  the  penitentiary  not  more 
than  live  years,  or  by  fine  not  exceeding  five  hundred  dollars 
and  imprisonment  in  the  county  jail  not  more  than  one  year; 
and  when  the  valne  of  the  property  so  bought,  received  or 
concealed  by  him  does  not  exceed  the  sum  of  twenty  dollars, 
by  fine  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  thirty  days. 

Sec.  3912.  If  any  person  after  having  been  convicted  of 
the  offence  of  buying,  receiving  or  aiding  in  the  concealment 
of  stolen  money,  goods  or  any  property,  the  stealing  of  which 
is  larceny,  or  pro|)erty  obtained  by  robbery  or  bnrglary,  be 
again  convicted  of  the  like  offense,  or  if  any  person  at  the 
same  term  of  court  is  convicted  of  three  distinct  acts  of  buy- 
ing, receiving  or  aiding  in  the  concealment  of  stolen  proi)erty, 
or  property  obtained  by  robbery  or  burglary,  knowing  the 
Bame  was  so  obtained,  he  shall  be  punished  as  provided  in  the 
preceding  section. 

Sec.  3913.  In  any  prosecution  for  the  offense  of  bnj^ing, 
receiving  or  aiding  in  the  concealment  of  stolen  property,  or 
property  obtained  by  robbery  or  burglary,  knowing  the  same 
was  so  obtained,  it  shall  not  be  necessary  to  aver,  nor  to  prove 
on  the  trial  thereof  that  the  person  who  stole,  robbed  or  took 
the  properf^^as  been  convicted. 
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Skc.  3914.  If  the  property  stolen  consist  of  any  bank-note, 
bond,  bill,  covenant,  bill  of  exclmn<^e,  draft,  order  or  receipt, 
or  any  evidence  of  debt  whatever,  or  any  public  security,  or 
any  instrument  whereby  any  demand,  right-or  obligation  may 
be  assigned,  transferred,  created,  increased,  released,  extin- 
guished or  diminished,  the  money  due  thereon  or  secured 
thereby  and  remaining  unsatisfied,  or  which  in  any  event  or 
contingency  might  be  collected  thereon,  or  the  value  of  the 
property  transferred  or  affected,  as  the  case  may  be,  shall  be 
adjudged  the  value  of  the  thing  stolen. 

Sec.  3915.  If  any  person  knowingly  and  witliout  authority 
of  law,  take,  carry  away,  secrete  or  destroy  any  goods  or 
chattels  while  the  same  are  lawfully  in  the  custody  of  any 
sheriff,  coroner,  marshal,  constable  or  other  officer,  and  right- 
fully lield  by  such  officer  by  virtue  of  execution,  writ  of  attach- 
ment, or  other  legal  process  issued  under  the  laws  of  Iowa, 
lie  shall  be  deemed  guilt}'  of  larceny,  and  shall  be  punished, 
when  the  value  of  the  property,  so  taken,  carried  away, 
secreted  or  destroyed  exceeds  the  sum  of  twenty  dollars,  by 
imprisonment  in  the  ])enitentiary  not  more  than  one  year; 
and  when  the  value  of  the  same  does  not  exceed  twenty  dol- 
lars, by  fine  not  exceeding  one  hundred  dollars,  or  imprison* 
ment  in  the  county  jail  not  more  than  thirty  days. 

Sec.  3916.  The  possession  or  custody  of  goods  and  chat- 
tels by  any  person  with  whom  the  same  have  been  left  or 
de])osited  for  safe  keeping,  to  be  returned  for  the  purpose  of 
being  dis[)osed  of  on  legal  process,  shall  be  deemed  to  l)e  the 
possession  and  custody  of  the  officer  having  or  depositing  the 
same,  and  entitled  to  the  custody  thereof,  and  in  a  prosecu- 
tion under  the  pi^ecedijg  section,  the  property  taken,  carried 
away,  secreted  or  destroyed,  as  therein  mentioned,  may  be  laid 
in  tlie  officer  entitled  to  the  custody  thereof  at  the  time  of  the 
commission  of  the  offense. 

Sec.  3895.  If  any  mortgagor  of  personal  property,  while 
his  mortgage  of  it  remains  unsatisfied,  willfully  destroy,  con- 
ceal, sell,  or  in  any  manner  disj>ose  of  the  property  covered 
by  such  mortgage  without  the  consent  of  the  then  holder  of 
such  mortgage,  he  shall  l)e  deemed  guilty  of  larceny,  and  be 
punished  accordingly.  [Limitation  by  Section  4167,  if  the 
roperty  stolen  exceeds  twenty  dollars,  three  years;  if  less, 
y  Section  4168,  one  year.] 


I 


Form  of  Indictment. 


The  State  of  Iowa 'J 

vs. 


In  the  District  Court  of  .  .  •  county,  •  •  .  term,  1878^ 

'  Larceny. 
Indictment. 

The  grand  jury  of  the  county  of .  .  .  f(n  the  name,  an^bj^^^uthority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  larceny.  coi3llfimm|Pl6Uows:  Th« 
said  .   .  • ,  on  the  .   .  •  day  of  .   .  .  ,  187  .  ,  in  the  county  of  .   .   .  ,  and  State  of 
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Iowa,  did  unlawfully  and  feloniously  steal,  take,  and  carry  away,  one  horse  of  the 
ralue  of  one  hundred  dollars,  and  the  property  of  A  B.  contrary  to  law. 

Or,  four  pieces  of  gold  coin,  of  the  denomination  of  ten  dollars,  and  each  of  the 
value  often  dollars,  and  in  the  aggregate  of  forty  dollars.  [Form  approved,  Statt 
V.  t okUy, 4 G.  Greene. 484] 

Or,  one  bank  note,  designated,  known  and  called  Clarke's  Exchange  Bank  Bills, 
of  the  value  of  twenty  dollars.  \Stale  v.  Cokley,  4  G.  Greene,  484 ;  State  v.  Hoppe^ 
39  Iowa.  468;  KeiU  v,  PtopU^  1  Douglass,  Mich.,  42;  Commonwealth  v.  Richards^  1 
Mass.,  336.] 

Or,  one  watch,  of  the  value  of .  .  . ;  one  silver  coin,  of  the  value  of  .  .  .  ;  one 
five  dollar  gold  piece,  of  coinage  of  the  United  States,  of  the  value  of .  .  .  ;  one 
promissory  note,  for  the  payment  of  money  commonly  called  a  bank-note,  purport- 
ing to  be  issued  by  the  St.  Croix  Valley  B.tnk,  for  the  payment  of  ten  dollars,  being 
sttU  due  and  unpaid,  of  the  value  of  ten  dollars  and  the  property  of  .  .  .  .  {State  v, 
B^nd,  8  Iowa,  541;  Pecple  v.  Holbrook,  13  Johns.,  90;  People  v.  Jackion,  8  Barb., 
637.  Wharton's  Cr.  Law,  178-180] 

Or^  one  certain  United  States  Treasury  note,  of  the  denomination  of  ten  dollars, 
and  of  the  value  of  ten  dollars  and  the  property  of .  ...  \State  v.  Cunmingham,  21 
Iowa,  433.] 

Or,  one  hundred  dollars  in  bank  notes,  usually  known  and  described  as  green* 
backs  {State  v.  HodUnberry,  30  Iowa,  504;  2  Gr.  Cr.  R.,  481;  State  v.  Stevens, 
62  Maine.  284.] 

Or,  one  ten  dollar  bank  bill,  commonly  denominated  National  Currency  and  of  the 
value  often  dollars.     [State  v,  Hoppe,  39  Iowa,  468.] 

Or,  one  hundred  dollars  of  money  in  bank  bills,  the  numbers  and  description  of 
which  are  to  these  grand  jurors  unknown,  and  of  the  value  of  one  hundred  dollars 
and  the  property  of .  .  .  .  [The  last  form  is  held  good  in  Drown  v.  People^  29 
Mich..  232. 

Or,  under  section  3911,  did,  on,  etc..  at,  etc.,  forty-eight  yards  of  carpeting  of 
the  value  of .  .  ,  of  the  goods,  chattels  and  property  of  one  .  .  ,  then  and  there  being 
lat«ly  before  feloniously  stolen,  taken  and  carried  away,  unlawfully  and  feloniously 
did  receive,  buy  and  conceal,  with  intent  thereby  to  defraud  the  said  .  .  .  ,  owner 
thereof,  and  he.  the  said  .  .  .  ,  then  and  there  well  knowing  said  goods,  chattels  and 
property  to  have  been  feloniously  stolen  as  aforesaid,  contrary,  etc.  [Approved  in 
SkriedUy  r.  State,  33  Ohio  St.,  138.] 

Or,  two  steers  or  work  cattle,  each  of  the  value  of  fifty  dollars.  [  Wessell  v,  Terri^ 
toryof  Kansas,  McCahon's  Kan.  R.,  100.] 

Or,  «z  hundred  and  ten  pounds  of  silver  bearing  ore.  [Held  to  be  a  sufficient  de« 
scription  in  Stute  v.  Derryman,  b  Nev..  262;   1  Gr.  Cr.  Rep..  335.] 

Or,  under  section  3905,  did  unlawfully  and  feloniously  take,  steal,  and  carry  away 
one  clock,  of  the  value  of .  .  .  ,  and  the  property  of .  .  .  ,  from  a  certain  frame 
building  then  and  there  situate  in  Marion  county,  and  state  aforesaid,  the  said  build- 
ing being  then  and  there  on  fire  (or,  being  in  said  building,  having  been  removed  from 
another  building,  in  consequence  of  an  alarm  caused  by  fire). 

Or.  one  certain  pocket-book,  containing  the  sum  of  .  .  .  dollars  in  currency, 
and  the  property  of .    .    .  . 

Or,  under  section  3905«  did  convey  by  chattel  mortgage  to  one  ...  a  certain 
article  of  personal  property  of  the  goods  and  chattels  of  the  said  defendant,  to-wit; 
one  spotted  four-year  old  cow,  to  secure  the  said  .  .  .  the  payment  of .  .  .  dollars 
on  demand,  and  that  afterwards,  to-wit:  on  the  .  •  .  day  of.  .  .  ,  in  the  county 
and  state  as  aforesaid,  and  while  the  said  mortgage  remained  unsatisfied,  and  the 
lien,  created  by  the  mortgage  aforesaid,  being  still  in  existence  and  force,  the  said 
.  .  .  ,  without  the  consent  of  the  then  holder  of  said  mortgage,  willfully  and  unlaw- 
fully did  sell  and  dispose  of  said  cow,  mortgaged  as  aforesaid,  and  being  of  the  value 
of  one  hundred  dollars,  whereby  the  said  ...  is  deemed  to  have  committed  the 
crime  of  larceny,  and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  aver,  find 
and  present  that  the  said  .  .  .  ,  on  the  .  .  .  day  of .  •  •  ,  in  the  county  and  state 
•foresaid,  in  the  manner  and  form  aforesaid,  the  said  cow  of  the  property  of .  •  • , 
feloniously  did  steal,  take  and  carry  away,  contrary,  etc. 

LsTDICnCENT — OWNEB. 

It  18  essential  in  all  indictments  for  larceny  to  allege  the 
name  of  the  owner  of  the  property  stolen.  Koscoe^s  Cr.  Ev., 
656;  Conimonwealih  v.  Marse^  14  Mass.,  218. 
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Paetial  owner — ^Bailee. 

Where  a  person  has  a  special  property  in  a  thing,  or  holds  it 
in  trust  for  another,  such  as  a  landlord,  mechanic,  carrier,  bag- 
gage-master, etc.,  the  property  may  be  laid  in  either  the  real 
owner  or  the  bailee.  2  Whart.  Am.  Or.  Law,  Sec.  1824;  State 
V.  Mullen,  30  Iowa,  203. 

Reoeivino  Stolen  Goods. 

Under  an  indictment  for  receiving  stolen  goods,  the  name 
of  the  original  thief  need  not  be  given.  2  Bishop's  Cr.  Pro., 
Sec.  927;  Shriedly  v.  State,  23  Ohio  St.,  139. 

Several  owners. 

Where  the  defendant  steals  several  articles  of  different 
owners  at  the  same  time  and  place,  it  may  be  embraced  in 
one  count  and  charged  as  one  offense.  2  Gr.  Cr.  Rep.,  541; 
Shriedly  v.  State,  23  Ohio  St.,  339;  State  v,  Mullen,  30  Iowa, 
204;  Quitzo  v.  State,  1  Texas  Court  of  Appeals  R,  47. 

Corporate  body  as  owners. 

Where  the  property  belongs  to  a  corporation,  it  should  be 
alleged  that  such  is  a  corporation,  in  addition  to  its  name; 
and  where  the  property  is  vested  in  a  body  of  persons  not  in- 
corporated, the  ownership  must  be  laid  in  their  individual 
names  composing  the  company.  2  Gr.  Cr.  Rep.,  562;  TfoZ- 
lace  V.  People,  63  Ills.,  451;  2  Russ.  on  Crimes,  7th  ed.,  100; 
Whart.  Cr.  Law,  4th  ed..  Sec.  1828;  Roscoe's  Cr.  Ev.,  661. 

Wife's  property. 

If  the  stolen  property  belongs  to  the  wife  the  ownership 
should  be  laid  in  her  and  not  her  husband.  2  Gr.  Cr.  Rep., 
717;  Stevens  v.  State,  44  lud.,  469. 

Mortgage  by  owner. 

The  fact  that  the  owner  had  given  a  mortgage  on  the  stolen 
property  does  not  impair  his  title  so  as  to  affect  his  ownership. 
State  V,  Quick  <J&  Mullen,  10  Iowa,  451. 

Mingled  goods. 

Where  the  property  of  one  is  intermingled  with  that  of 
another,  the  ownership  is  still  properly  laid  in  one  of  the  par- 
ties.    People  V,  Williams,  24  Mich.,  157. 
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Value  of  stolen  propekty. 

The  value  of  the  property  stolen  should  always  be  set  out  to 
properly  inform  the  defendant,  as  well  as  to  guide  the  court  in 
its  sentence.  Especially  so  where  the  statutes  provide  differ- 
ent degrees  of  punishment  for  larceny  above  or  below  a  certain 
Bum.  Morgan  v,  Siate^  1  Gr.  Cr.  Eep.,  349  and  361;  Shep- 
herd V,  State^  1  Texas  Court  of  Appeals,  522;  Merwin  v.  The 
Peophy  26  Mich.,  298;  Commonwealth  v.  Smith  <&  Titcomh^ 
1  Mass.,  246;  Roscoe's  Cr.  Ev.,  656;  State  v.  Goodrich,  46  N. 
H.,  186;  Hopev.  Comwonwealthy  9  Mete,  134:  2  East.  Crown 
Law,  798;  State  v.  Dolby y  6  Am.  Rep.,  590;  Morgan  v.  State^ 
13Fla.,67l. 

Value  of  sevekal  aeticles  together. 

To  give  the  value  of  a  buggy  and  harness  together,  without 
giving  the  separate  value  of  each,  is  held  good.  State  v.  Harty 
29  Iowa,  269;  Clifton  v.  State^  5  Blackf.,  224;  State  v.  Mur- 
phy, 8  lb.,  498. 

Value— Vablotce. 

Where  the  indictment  alleges  the  value  suflScient  to  make  it 
graud  larceny,  while  the  evidence  reduces  the  value  to  the 
crime  of  petit  larceny,  a  conviction  is  still  proper  under  an  in- 
dictment  for  grand  larceny  charging  its  commission  in  the  day 
time  in  a  dwelling.  State  v.  Dawson,  17  Iowa,  584;  State  v. 
Murphy,  8  Blackf.,  498;  State  v,  Dolby,  6  Am.  Rep.,  590. 

Allegation  of  value. 

The  allegation  of  value  is  not  a  matter  of  form  but  of  sub- 
stance, and  therefore  caimot  be  amended  as  to  value.  State  v. 
Goodrich,  46  N.  II.,  186;  State  v.  Dolby,  6  Am.  Eep.,  594. 

Descriptions  and  allegations  generally. 

Under  section  3902,  it  is  sufficient  to  allege  that  the  breaking 
40(1  entering  was  done  with  intent  to  commit  larceny,  without 
averring  that  it  was  with  intent  to  steal,  etc.  State  v,  Jones, 
10  Iowa,  207. 

BaXK  bills — DESCRIFnON. 

In  larceny  a  copy  of  the  bank  note  is  not  required ;  a  general 
<i€8cription  is  sufficient    McMillen  v.  State,  5  Ohio,  269. 
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Kind  a^t)  denomination. 

The  merely  charging  defendant  with  having  stolen  goods  is 
insufficient.  The  kind,  denomination  and  value  of  each  arti- 
cle should  be  specifically  set  out.  1  Gr.  Cr.  Bep.,  349;  Mer^ 
vin  V.  Peoplcy  26  Mich.,  298. 

General  form. 

The  usual  form  is,  "feloniously  stole,  took,  and  carried 
away,"  etc.  1  Hale's  P.  C,  165;  Reg,  v,  Middleton,  1  Gr. 
Cr.  Rep.,  4. 

Animals — Descrifhon  of  color,  eto. 

It  is  not  necessary  to  describe  the  color  of  an  animal;  but 
where  the  color  and  particular  description  is  given,  it  is  in- 
cumbent on  the  State  to  prove  it,  and  a  faihire  to  do  so  is 
fatal.  Turner  v.  State,  1  Gr.  Cr.  Rep.,  355;  3  Heiskell,  Tenn., 
452;  1  Greenlf.  Ev.,  Sec.  65,  12th  ed. 

So  the  word  "horse,"  in  its  generic  sense,  includes  all  ani- 
mals of  the  horse  kind,  of  whatever  age  or  sex;  but  where  the 
indictment  charges  the  theft  of  a  filly,  while  the  proof  showed 
the  animal  to  be  a  mare,  the  conviction  is  set  aside.  JjUiisford 
V,  State,  1  Texas  Court  of  Appeals  R.,  448.  So,  where  the 
charge  is  the  theft  of  a  gelding  of  a  certain  brand,  and  the 
evidence  proved  a  different  brand,  held,  tliat  inasmuch  as  a 
particular  description  was  given  it  must  be  proved.  So  as  to 
a  black  or  brown  horse,  if  the  color  is  given,  it  must  be  proveu 
as  alleged.  United  Stntca  v  Howard,  3  Sumn.,  12;  State  v. 
JVoble,  15  Me.,  476;  30  Me.,  29;  Elll  v.  State,  41  Texas,  257; 
Jianjil  v.  State,  1  Texas  Court  of  Appeals  R.,  461. 

Cattle — Description  op. 

In  charging  theft  of  cattle,  a  designation  of  its  species  is 
sufficient,  as  cow,  steer,  ox,  and  the  like,  without  use  of  the 
generic  term  "  cattle."  State  v.  Lange,  22  Texas,  591 ;  IluboU 
ter  V.  State,  32  Texas,  483;  State  v.  Uamhleton,  20  Mo.,  452; 
State  V.  Abbott,  20  Vt.,  537;  Tgler  v.  State,  6  Ilumph.,  285; 
Hohcrtson  v.  State,  1  Texas  Court  of  Appeals  R^  811. 

Money — Description  of  generally. 

In  the  description  of  money  it  is  often  impossible  to  describe 
it  definitely.    It  is  therefore  held,  by  the  most  authorities,  thai 


Laboekt.  173 

a  general  description  is  sufficient;  and,  in  cases  of  bank  bills, 
it  is  not  absolutely  necessary  to  give  the  name  of  tbe  bank,  the 
denomination  and  number  being  held  sufficient.  State  v  Ste- 
vcnSy  62  Maine,  284;  2  Gr.  Cr.  R.,  481;  Commonwealth  v. 
liichardsj  1  Mass.,  337;  Eastman  v.  Commomoealth^  4  Gray, 
416;  People  v,  Holbrooke  13  Johns.,  90;  People  v,  Kent^  1 
Douglass  Mich.,  42. 

Uncertainty  of  description. 

To  aver  "one  hundred  pounds  of  meat"  is  too  uncertain,  as 
the  term  may  be  applied  to  all  kinds  of  provisions.  2  Wis  , 
204. 

Dwelling  house— Residence — Construction. 

The  words  "dwelling  house"  as  generally  used  in  an  indict- 
ment, mean  the  residence  of  the  prosecuting  witness  or  party, 
and  that  he  occupied  it  as  such  at  the  time  of  the  commission 
of  the  crime,  and  are  held  to  be  good  under  tbe  common,  as 
well  as  statute  law.     20  Wis.,  599. 

Jurisdiction  in  different  countie8. 
See  "Jurisdiction." 

Mortgaged  property,  selling  of. 

The  indictment  under  the  Texas  laws  should  allege  that  the  of- 
fense was  done  feloniously.  State  v,  Smally  31  Texas,  184; 
Satchell  V.  State,  1  Texas  Cr.  R.,  438. 

Lien  still  subsisting. 

Tlie  indictment  must  allege  that  the  claims  or  lien  is  still 
justly  subsisting,  valid  and  unpaid  at  the  time  of  the  commis- 
feion  of  the  offense.  State  v.  Pevereux^^l  Texas,  383;  State 
V.  Maxey^  41  Texas,  524;  Satchell  v.  State,  1  Texas  Court  of 
Appeals,  438. 

Mistake  in  chattel  described. 

Under  an  indictment  for  fraudulently  disposing  of  mort- 
gaged property,  it  is  not  admissible  to  allege  in  the  indictment 
and  prove  on  trial  a  mistake  in  the  discription  of  the  mort- 
gageil  property  in  the  mortgage.  In  civil  cases  this  evidence 
may  be  admissible,  but  in  a  criminal  case  it  is  not,  where  the 
instrument  in  writing  is  the  basis  of  the  prosecution.  JSar- 
clay  V.  State,  55  Ga ,  179,  1  Am.  Cr.  R.,  636. 
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Jurisdiction  as  to  states — Property  stolen  in  one,  and 
defendant  found  and  tried  in  another. 

Under  the  common  law  a  conviction  could  not  be  sustained 
where  the  property  was  stolen  in  a  foreign  country.  I  Moody, 
Cr.  Cases,  340;  9  Carr  &  P.,  29;  2  East  P.  C,  772;  but  by 
statutes,  afterwards,  13  Geo.,  3  C,  31,  sections  4  and  7,  pros- 
ecutions were  authorized  in  any  county  in  which  the  thief  was 
found  in  possession  of  stolen  goods,  in  any  part  of  the  United 
Kingdom.  In  regard  to  this  question  there  seems  to  be  a  con- 
flict of  authorities. 

It  is  held,  wliere  the  defendant  steals  property  in  a  sister 
state,  and  brings  the  same  into  anotlier,  that  he  may  be  con- 
victed  of  larceny  in  any  county  where  lie  is  found  with  the 
stolen  property.     And  that  is  not  upon  the  theory  that  a 
crime  has  been  committed  in  a  sister  State,  but  upon  the 
principle  that  tlie  continued  possession  of  stolen  property,  is, 
in  itself,  a  full  adU  complete  larceny  under  general  laws  pun- 
ishing larcenies.     State  v,  Bennett^  14  Iowa,  479;  3  Conn., 
185;  36  Miss.,  593;  2  Oregon,  115;   1  Duvall,  153;  Com.v. 
Cullens^  1  Mass.,  116;  Com,  v,  Andrews^  2  lb.,  14;  Hamilton 
V,  State,  11  Ohio,  435;  2  East  P.  C,  774;  1  Har  &  John,  M. 
D.,  140;  to  the  same  effect  are.  People  v.  Burke,  11  Wendell, 
129;  Morissey  v.  People,  11  Mich.,  328;  McFarland  v,  State^ 
4  Kan.,  68;  but  these  last  three  cases  are  based  upon  statutes 
of  their  several  states,  providing,  that  where  stolen  property  is 
brought  into  their  states,  the  defendant  may  be  convicted  in 
the  latter  states,  which  statutes  have  been  held  to  be  constitu- 
tional.    9  Am.  R.,  119;  People  v,  Wil/iams,  24,  Mich.,  156, 
A  contrary  doctrine  is  held  in  People  t\  Gardner,  2  Johnson, 
477;  People  v.  Scheiik,  2  lb.,  479;  these  two  cases  being  de- 
termined previous  to  that  of  People  v,  Buik^y  11  Wendell, 
129,  which  is  based  on  the  New  York  statute,  to  the  same 
effect  as  in  Johnson.     2  Vroom,  N.  J.,  82;  5  Binn.,  Penn., 
617;  1  Hayn,  N.  C,  100;  4  Humph.,  Tenn., 456;  15  Ind.,  378; 
14  L.  An.,  278;  Stanley  v.  State,  2\  Ohio  St.,  166;  People  v, 
Loughridge,  1  Nebraska,  11;  and  the  case  cited  in  3  Gray, 
434,  Mass.,  did  not  overrule  the  cases  cited  in  Ist  and  2nd 
Mass.,  116-14;  but  based  the  decision  on  the  ground  that  the 
property  was  stolen  in  a  foreign  country.     But  in  the  two 
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cases  of  11  Vt,  650,  and  49  Maine,  181,  these  courts  held  that 
althongh  the  property  was  stolen  in  the  British  Provinces,  and 
the  property  was  afterwards  taken  into  these  United  States, 
their  courts  would  have  jurisdiction. 

As  TO  coiJNTiBS — Venue. 

The  venue  may  be  laid  in  any  county  in  which  the  thief 
was  possessed  of  the  stolen  property.  Whart.,  Am.  Cr.  Law, 
4th  ed.,  Sec«.  254,  603-1812;  Com.  v.  Dewitt,  10  Mass.,  154; 
47  Miss,  671;  1  Green,  341.  And  the  indictment  should 
charge  the  crime  to  have  been  committed  in  the  county  where 
the  property  is  found;  3  Greenleaf  Ev.,  8th  ed.,  Sec.  152; 
Uashvis  V.  People,  16  K  Y,,  348;  4  Park  Cr.  R,  255;  17 
Me,,  195;  21  lb.,  19;  49  lb.,  185;  40  Cal,  654;  1  Gr.  Cr.  E. 
344. 

Elements — Severance. 

There  must  be  a  complete  severance  of  the  goods  from  the 
possession  of  the  owner.  For  instance,  the  defendant  takes  a 
pocket  book  out  of  the  owner's  pocket,  the  purse  being  tied  to 
a  bunch  of  keys,  and  the  keys  remaining  in  tlie  pocket,  and 
defendant  being  apprehended  while  they  remained  in  his 
pocket,  it  is  not  larceny.  1  Hale  P.  C,  508;  2  East.  P.  C, 
556;  Roscoe's  Cr.  Ev.,  7th  ed.,  624;  Harrison  v.  People^  10 
Am.  R.,  517. 

Trespjlssing  animals. 

Taking  a  horse,  trespassing  on  the  taker's  land,  with  intent 
to  conceal  it  until  a  reward  is  offered,  or  until  the  owner  is  in- 
duced to  sell  it  for  less  than  its  value,  is  larceny.  Com,  v. 
Masoriy  105  Mass.,  163;  Com.  v,  JUaeon,  7  Am.  R  507;  2 
East  P.  C,  659. 

Possession  obtained  through  fraud,  artifice  or  trick. 

^ere  the  property  is  obtained  by  device  or  fraud,  it  is  lar- 
ccny.  2  East.  P.  C,  689;  1  Leach,  409;  2  Russ.,  113-127;  8 
Am.  R,  5;  3  Heiskell,  Tenn.,  53;  Cary  v.  IlotaiUng,  1  Hill, 
311;  Whart.  Am.  Cr.  Law,  Sec.  1847;  Smith  v.  People,  13 
Am.  R.,  474;  63  K  Y.,  Ill;  1  Gr.  Cr.  R.,  30;  12  Cox's 
Cr.  Cases,  269;  1  Gr.  Cr.  R,  46;  12  Cox's  Cr.  Cases,  512; 
1  Gr.  Cr.  R,  356;  2  Or.  lb.,  16;  Roscoe's  Cr.  Ev.,  7  ed.,  630, 
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631;    State  v.  Brown,  25   Iowa,  561;  3  Gr.  Cr.  R,,  613; 
Loomis  V.  People,  67  K  K,  322;  23  Am.  R,  153. 

Silver  bearing  ore. 

The  removal  and  takinp^  silver  bearing  ore,  with  intent  to 
steal,  is  larceny.     1  Qr.  Cr.  R ,  335;  8  Nevada,  262. 

Animals  and  their  products. 

Domestic  animals,  such  as  horses,  oxen,  sheep,  etc.,  or  poul- 
try, as  hens,  ducks,  geese,  etc.,  are  the  subjects  of  larceny. 
And  it  being  a  crime  to  steal  the  animals,  it  is  also  a  crime  to 
steal  the  products  of  any  of  them.  1  Hale  P.  C,  511;  lioscoe's 
Cr.  Ev.,  7th  ed.,  498. 

Milking  cows. 

The  milking  of  cows  at  pasture,  and  stealing  the  milk,  is 
larceny.     2  East.  P.  C,  617;  Roscoe's  Cr.  Ev.,  498. 

"Wool  op  sheep. 

The  pulling  of  wool  from  sheep  is  also  larceny.  2  East., 
618;  lios.,  498. 

J3ee  mvES. 

The  taking  of  bees  and  bee  hives  constitutes  the  crime  of 
larceny.    2  East,  607;  Roscoe,  493. 

Animals  generally. 

Under  the  common  law  all  animals,  either  tamed  or  domes- 
ticated, which  served  for  food,  were  the  subjects  of  larceny, 
and  that  doctrine  is  still  upheld.  For  a  discussion  of  this 
subject  generally,  see,  Roscoe's  Cr.  Ev.,  7th  ed.,499. 

Dogs. 

Under  the  common  law  a  dog  was  not  the  subject  of  lar- 
ceny, as  those  animals  which  do  not  serve  for  food,  the  law 
holds,  to  have  no  intrinsic  value.  Dogs  of  all  sorts,  and 
animals  kept  for  whim  or  pleasure,  though  a  man  may 
have  a  bare  property  therein,  are  not  of  such  estimation  that 
the  crime  of  larceny  attaches.  It  cannot  be  committed  as 
to  some  things,  whereof  the  owner  might  have  a  lawful  prop- 
erty, and  such  whereupon  he  might  maintain  an  action  of  tree* 
pass,  nor  of  some  things  wild  by  nature,  yet  reclaimed  by  art 
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or  industry,  becanse  they  served  not  for  food  bnt  pleasure.  4 
Blackstone,  Com.,  235,  2^6;  1  Hale  P.  C,  510-511;  2  East.  P. 
C,  607;  Eoscoe's  Cr.  Ev.,  7th  ed.,  499;  Warren  v.  State,  1  G. 
Greene,  106.  By  subsequent  acts,  this  law  was  changed  or 
modified  so  as  to  make  the  stealing  of  dogs  punishable.  10 
Geo.  Ill  C,  18. 

Xew  Yobk  statute. 

Under  the  statutes  of  New  York,  a  dog  is  the  subject  of  lar- 
ceny.  2  K.  S.,  page  679,  section  63;  1  Park  Cr.  R.  593;  2 
lb,  386. 

From  the  reading  of  the  authorities  last  cited  it  would 
Beem,  at  first  blush,  that  dogs  are  the  subject  of  larceny,  and 
no  doubt  they  are,  under  the  decisions  cited  in  that  state,  but 
on  a  closer  examination,  we  are  led  to  believe  that  such  is  not 
the  law  in  most  of  the  states,  and  that  dogs  are  not  the  sub- 
ject of  larceny.  Snch  was  the  doctrine  under  the  common 
law  up  to  the  time  of  the  change  by  special  statute.  10  Geo. 
C,  18,  as  well  as  that  of  the  state  of  Mew  York,  and  to  which 
the  New  York  cases  agree  as  far  as  consistant.  They  say  with 
their  statute,  in  1  Park,  cited.  Dean,  J.  says:  "But  the  com- 
mon law  has  been  adopted  in  this  state,  and  I  do  not  feel  dis- 
posed, by  judicial  legislation  to  abrogate  any  part  of  it.  If  we 
had  no  statute  which  was  in  conflict  with  it,  I  should  feel 
bound  by  the  ancient  doctrine  which  I  have  cited."  So  in  4 
Park,  above  cited,  Kussell,  J.,  referring  to  the  New  York 
statnte  says:  "As  I  understand  Sec.  63,  of  our  statute,  it  is  ment 
to  define  the  offense  of  grand  larceny,  in  reference  to  personal 
property,  and  to  declare  that  everything  which  is  personal 
pro|)erty,  which  can  be,  or  is  held  or  enjoyed  as  personal  prop- 
erty, is  within  the  protection  of  the  statute;  we  observe  that 
when  the  common  law  was  changed  by  10  Geo.,  making  it 
punishable  to  steal  dogs,  yet  no  snch  provisions  or  change  was 
made  in  the  New  York  statutes,  on  which  the  two  decisions 
tte  based." 

A  general  statute  like  that  of  Iowa,  Massachusetts,  and 
other  states,  referring  to  personal  property,  but  not  including 
dogs,  nor  making  any  mention  of  them,  as  being  property,  or 
snbjects  of  larceny,  cannot  be  construed  as  making  them  such, 
BO  that  our  statutes  are  the  same  in  substance  as  the  common 
12 
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law,  previous  to  the  change  by  10  Geo.  We  find  in  the  same 
«tate,  cases,  holding  that  dogs  may  be  declared  nuisances  and 
killed.  Putnam  v.  Payne^  13  Johnson,  312;  Hinckley  v. 
Emerson^  4  Cowen,  351;  Brill  v.  Flagler^  23  Wendell,  356; 
and  in  the  case  first  cited,  13  Johnson,  the  court  in  conclusion 
remark  "that  the  right  to  kill  dogs  did  not  apply  to  more  use- 
ful and  less  dangerous  animals,  as  hogs,  etc."  We  also  find 
an  exception  to  dogs  in  Roscoe's  Or.  Ev.,  7th  ed.,  334:  "A 
dog  is  not  within  the  meaning  of  the  statute  relating  to  ob- 
taining property  by  false  pretences."  In  one  of  the  New 
York  cases  it  is  said  ^'  that  we  may  infer  that  dogs  are  per- 
sonal property,  from  the  fact  that  laws  are  passed  requiring 
taxes  to  be  paid  on  each  dog."  Such  a  statute  was  passed  in 
Iowa  by  chapter  76,  page  76,  Laws  of  1862,  and  repealed  by 
subsequent  legislation,  chapter  20,  page  18,  extra  session,  1862. 
To  this  it  might  be  said  that  these  laws  are  not  passed  for  the 
purpose  of  recognizing  them  as  property,  but  as  a  sort  of  po- 
lice regulation.  100  Mass.,  136;  42  K  H.,  373;  16  Wis., 
298;  regarding  them  as  an  evil  and  nuisance  to  society.  1 
Metcalf,  555;  and  a  law  is  deemed  necessary,  to  decrease  their 
number  by  imposing  taxes;  as  said  by  Rhodes,  C.  J.,  "It  is 
insisted  on  behalf  of  the  defendant,  that  a  person  may  law- 
fully keep  a  ferocious  dog.  That  position  may  be  conceded 
that  he  has  the  same  right  to  keep  a  tiger."  People  v. 
Klumpke,  41  Cal.,  138;  10  Am.  Repts.,  269.  The  Iowa  stat- 
ute  is  similar,  and  in  substance  like  the  New  York  and  Massa- 
chusetts statutes.  In  Iowa  we  have  had  but  one  adjudicated 
case  in  relation  to  dogs — in  Anson  v.  Dwight^  18  Iowa  242. 
This  was  a  civil  action,  brought  to  recover  the  value  of  a  dog 
killed  by  defendant,  but  as  to  the  question  of  dogs  being 
property,  neither  party  raised  the  question,  but  the  court,  per 
Cole,  J.,  says:  "Dogs  may  be  personal  property  and  have 
value,  and  are,  in  such  case,  within  the  rule."  The  question 
arose  in  this  case  on  the  admissibility  of  evidence  as  to  the 
value  of  the  dog  alleged  to  be  killed.  The  Supreme  Court  of 
Massachusetts,  in  a  case  brought  against  an  officer  in  a  civil 
proceeding  for  killing  dogs  not  licensed,  in  discussing  the 
question  as  to  the  value  of  dogs  and  as  to  th^ir  being  prop- 
erty, it  is  said,  per  Gray,  J.,  "  In  regard  to  the  ownership  of 
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live  animals,  the  law  has  long  made  a  distinction  between  dogs 
and  cats,  and  other  domestic  qnadrupeds,  growing  out  of  the 
nature  of  the  creatures,  and  the  purposes  for  which  they  are 
kept.     Beasts  wliich  have  been  thorouglily  tamed,  and  are 
used  for  burden  or  husbandry,  or  for  food,  such  as  horses,  cat- 
tle and  sheep,  are  as  truly  property  of  intrinsic  value,  and  en- 
titled to  the  same  protection  as  any  kind  of  goods.     But  dogs 
and  cats,  even  in  a  state  of  domestication,  never  wholly  lose 
their  wild  and  destructive  instincts,  and  are  kept,  either  for 
tises  which  depend  on  i-etaining  and  calling  into  action  those 
very  natures  and   instincts,  or  else  for  the  mere  whim  or 
pleasure  of  the  owner,  and,  therefore,  although  a  man  might 
have  such  right  of  property  in  a  dog  as  to  maintain  trespass 
or  trover  for  unalwfully  taking  or  destroying  it,  yet  he  was 
keld,  in  the  phrase  of  the  books,  to  have  no  absolute  and  val- 
uable property  therein,  which  could  be  the  subject  of  a  pros- 
ecution for  larceny  at  common  law,  or  even,  according  to  the 
same  authorities,  of  an  action  of  detinue  or  replevin,  or  a 
distress  for  rent,  or  which  would  make  him  responsible  for 
the  trespasses  of  his  dog  on  the  lands  of  other  persons,  as  he 
would  be  for  trespasses  of  his  cattle,  citing  also,  in  support, 
8  Cox's  Cr.  Cases,  115.     And  dogs  have  always  been  held  by 
the  American  courts  to  be  entitled  to  less  legal  regard  and 
protection  than  more  harmless  and  useful  domestic  animals. 
Putnam  v.  Payne,  13  Johnson,  312;  26  Vt,  638;  31  Conn., 
121.    In  State  v.  Lynius,  26  Oh.  St.,  400,  and  20  Am.  Kep., 
772,  where  the  defendant  was  indicted  for  breaking  into  a 
stable  in  the  night  season  with  intent  to  steal  a  dog,  in  the 
opinion  delivered  by  Rex,  J.,  he  says,  inter  alia,  "  We  have 
BO  statute  that  in  express  terms  declares  a  dog  to  be  the  sub- 
ject of  larceny;  but  it  is  claimed  that,  inasmuch  as  the  right 
of  property  in  dogs  is  protected  by  civil  remedies,  and  as  a 
recent  statute  of  this  state  requires  them  to  be  listed  for  tax- 
ation, they  are  property,  and,  therefore,  properly  the  subjects 
of  larceny.     We  do  not  think  so.     It  will  be  time  enough  to 
8ay  that  a  dog  is  a  subject  of  larceny  when  the  law-making 
power  of  the  state  has  so  declared.''    White  and  Mcllvaine, 
W.,  concurring,  Welch,  0.  J.,  and  Gilraore,  J.,  dissenting. 
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Animals  FERiE  natur-b. 

It  is  a  well«settled  principle  of  law  that  animals  fer(B  nat- 
urae are  not  the  subject  of  larceny,  though  the  right  of  the 
owner  would  be  protected  by  civil  action.  Roscoe's  Or.  Ev., 
499;  Warren  v.  State,  1  G.  Greene,  106;  5  N.  H.,  204. 

Ferrets,  thongli  tame  and  salable,  are  not  the  subject  of 
larceny. 

Animals  dead  and  their  fub. 

An  otter  is  an  animal  valuable  for  its  fur,  and  though  it  be 
one/ercB  naturm,  yet  if  it  be  reclaimed,  confined  or  dead,  the 
stealing  it  from  its  owner  is  larceny.  Koscoe's  Or.  Ev.,  499; 
65  N.  C,  815;  6  An.  Repts.,  744. 

Drafts,  notes  and  bills. 

A  draft,  note  or  bill  is  the  subject  of  larceny,  and  also  of 
embezzlement.     State  v.  Orwig^  24  Iowa,  103. 

Property  entrusted. 

Where  property  is  entrusted,  and  appropriated  while  en- 
trusted, it  is  not  larceny,  but  embezzlement.  Whipple  v. 
Ahhott,  3  G.  Greene,  67. 

Intoxicating  liquor. 

Liquor,  though  kept  in  violation  of  law,  is  the  subject  of 
larceny.  State  v.  May^  20  Iowa  305;  Com.  v,  Bourke^  10 
Gushing,  397;  2  East  P.  C.,  654. 

Taking,  what  constitutes. 

The  sale  of  an  animal  to  another,  and  authorizing  him  to 
take  it  from  a  pound,  constitutes  such  a  taking  as  makes 
the  act  of  the  defendant  criminal.  State  v.  JSunt,  45  Iowa, 
673. 

Stealing  ctolen  property. 

A  person  can  be  convicted  of  stealing  stolen  property  from 
a  thief.  1  Hale  P.  0.,  507;  People  v.Uuhey  3  Hill,  309;  2 
Bishop  Or.  Law,  Sec.  690;  State  v.  May,  20  Iowa,  808. 

Stealing  one's  own  property. 

A  man  may  be  guilty  of  stealing  his  own  property,  when 
done  with  the  intent  to  charge  another  person  with  the  value 
of  it.    2  East.  Or.  Law,  558;  1  Hawkins,  Chap.  83,  Sec.  30. 
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Trespass — Ingredient  to  labceny. 

At  common  law  there  could  be  no  larceny  without  tress- 
pass. This  is,  however,  changed  by  the  Iowa  Code,  section 
3906,  so  that  tresspass  is  not  a  necessary  ingredient  to  larceny. 
State  V.  Brown,  25  Iowa,  561. 

False  PRFrENCES— Distinction. 

Where  the  property  is  delivered  to  the  defendant  himself 
on  certain  false  pretences,  the  prosecutor  delivering  the  title 
and  possession,  it  is  not  larceny.  But  where  goods  are  deliv- 
ered to  a  third  party,  who  did  not  buy  them,  they  being  sold 
at  the  request  of  the  defendant  and  then  delivered  from  such 
third  party  to  the  defendant,  such  delivery  does  not  pass  a  title 
from  the  prosecutor  to  the  defendant,  and  the  acts  of  defend- 
ant iu  procuring  goods  in  that  manner  is  larceny.  People  v. 
Jackson,  3  Park.,  390. 

Receipts. 

A  receipt,  under  the  New  York  statute  is  not  the  subject 
of  larceny,  but  under  the  Iowa  Code  it  is,  the  word  *' receipt" 
being  incorporated  in  the  section.  People  v.  Bradley,  4 
Park.  Cr.  Rep.,  245. 

Elopement. 

Where  a  defendant  eloped  with  the  prosecutor's  wife,  taking 
the  horse  of  the  prosecutor  with  them,  and  selling  the  same,  the 
defendant  taking  the  money,  he  may  be  convicted  of  larceny. 
12  Cox's  Cr.  Oases,  19;  Beg.  v.  Harrison,  2  Gr.  Cr.  Eep.,  31. 

Ice. 

When  ice  is  put  in  an  ice-house  for  domestic  use,  it  becomes 
a  subject  of  larceny,  but  not  so  while  in  a  river.  Ward  v. 
People,  6  Hill,  144. 

Taking  team  and  oaeriage — Intent. 

Where  the  prisoner  ran  away  with  a  horse  and  carriage 
without  the  owner's  knowledge  or  consent,  and  with  no  inten- 
tion of  returning  them,  and  afterward  abandoned  them  in  the 
Btreet,  held  to  be  larceny.  State  v.  Davis,  9  Vroom.,  176;  20 
Am.  Rep.,  367. 
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Theft  of  several  articles. 

Tlie  theft  of  several  articles  at  one  and  the  same  time,  and 
by  one  and  the  same  act,  constitutes  but  one  indivisible  crime, 
and  a  judgment  of  conviction  or  acquittal  of  the  theft  of  one 
of  tlie  articles  is  a  bar  to  a  prosecution  for  the  theft  of  the 
others.  State  v,  Damon^  2  Tyler,  387.  So  the  stealing  of  a 
horse,  saddle  and  bridle  is  but  one  act.  State  v.  Williams^  10 
Humph.,  101;  Ben  v.  State^  22  Ala.,  9;  Rex  v.  BenfiM^ 
Burr,  980;  Clem  v.  State^  42  Ind.,  420;  1  Texas  Court  of 
Appeals  K.,  47. 

Theft  of  different  owners. 

The  stealing  of  diflTerent  articles  of  property,  belonging  to 
different  persons,  at  the  same  time  and  place,  so  that  the 
transaction  is  the  same,  is  but  one  offense  against  the  State; 
and  the  defendant  cannot  be  convicted  on  separate  indict* 
ments.  Wilson  v.  State^  as  cited  in  1  Texas  Court  of  Appeals 
R,  54;   Wilson  v.  State,  45  Texas,  76;  23  Am.  R,  602. 

Master  and  servant. 

The  fact  that  a  servant  has  charge  of  his  master's  property 
does  not  give  him  the  possession,  but  that  remains  in  the 
master.  And  the  servant  may  commit  larceny  by  converting 
the  property  with  which  he  was  intrusted.  So,  where  the 
payor  of  a  note  takes  it  into  his  possession  to  make  an  indorse- 
ment thereon,  and  then  refuses  to  deliver  the  same  to  the 
payee,  he  is  guilty  of  larceny.  Code,  Sec.  3910;  2  East.  P.  C, 
564;  2  Hale's  P.  C,  506;  1  Leach,  285;  2  lb.,  806;  9  Carr  & 
Payne,  344;  lb.,  353;  2  Moor.,  32;  People  v.  Call,  1  Denio., 
123;  Reg.  v.  Hennessey^  35  Q.  C.  Q.  B.,  603;  State  v.  Mc- 
Daniel,  1  Am.  Cr.  R,  403. 

Carrier — Goods  entrusted — Separation — Conversion. 

From  the  adjudicated  cases,  it  seems  to  be  settled  that  where 
a  package,  or  various  packages  of  goods,  are  delivered  and  en- 
trusted to  a  carrier  for  transportation,  and  where  he  opens  the 
package  or  bulk,  and  takes  therefrom  any  portion,  and  converts 
the  same,  it  is  larceny  and  not  embezzlement.  But  where  he 
takes  the  whole  package  or  goods  in  bulk,  it  is  embezzlement 
and  not  larceny.    Arch.  Cr.  PL,  384;  East.  Cr.  L.,  697;  2  East. 
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Cr.  Law,  697;  1  Hale,  604;  7  Carr  &  Payne,  825;  Common^ 
toeaUh  V.  Brawfij  4  Mass.,  580;  4  Oarr  &  Payne,  545;  5  lb., 
533;  ITichols  v.  People,  17  N.  Y.,  114. 

Possession  of  propeety  as  seevant. 

Tbe  fact  that  a  person  is  in  the  employ  of  a  railroad  com- 
pany, does  not  imply  suck  control  or  possession  of  goods,  that 
he  may  not  be  convicted  of  larceny.  Manaon  v.  State,  24 
Ohio  St.,  590. 

EvmENCE — ^Possession  of  stolen  property. 

If  tbe  prosecntiou  rests  its  case  on  possession  of  the  fruits  of 
the  crime  alone,  then  the  possession  should  be  absolute  and 
conclasiFe.     Lewis  v.  State,  4  Kan.,  298. 

Sufficiency  of. 

Where  it  is  shown  by  sufBcient  evidence  that  the  horses 
^ere  in  the  possession  of  W  when  they  were  stolen,  this  was 
Biifficient  to  constitute  the  crime  of  larceny.  State  v.  Stanley, 
Western  Jurist,  June  No.,  1873,  p.  379. 

Possession  for  a  certain  purpose. 

The  following  instructions  were  held  correct  and  should 
have  been  given:  "If  any  arrangement  existed  between  the 
defendant  and  A,  that  the  defendant  was  to  have  possession  of 
the  horse  for  trade,  and  had  the  right  from  A  to  trade  the 
horee,  or  if  the  defendant  had  well  founded  belief  (upon  suf- 
ficient cause)  that  he  had  such  right,  and  that  in  such  belief 
he  Bold  the  horse  or  traded  him  off,  then  he  is  not  guilty  of 
larceny.  State  v,  Barrackman,  Western  Jurist,  May  No., 
1878,  p.  814. 

Possession  of  stolen  goods — Presumption. 

The  possession  of  stolen  goods  recently  after  they  are  stolen 
18  a  strong  presumption  of  guilt,  and  throws  upon  the  de- 
fendant the  burden  of  explaining  that  possession;  and,  if  un- 
explained, is  sufficient  to  warrant  a  conviction.  1  Greenl.  Ev., 
Bee.  34;  BurrilPs  Circumstantial  Ev.,  44G;  33  Tex.,  480;  21 
Gratton  Va.,  864;  Uiiger  v.  State,  42  Miss.,  642;  State  v. 
Turner,  65  N.  C,  592;  Knickerbocker  v.  People,  43  N.  Y., 
U7;  8tat6  v.  Caesidy,  12  Kan.,  559. 

Where  the  evidence  on  the  part  of  the  State  tended  to  show 
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that  the  hogs  alleged  to  have  been  stolen  were  found  in  pos- 
session of  the  defendant  about  December  5,  1875,  and  the  in- 
dictment charged  the  larceny  to  have  been  committed  Novem- 
ber 25,  1875,  the  principal  evidence  to  sustain  a  conviction, 
and  on  which  the  prisoner  was  convicted,  was  an  admission  or 
statement  made  to  a  township  assessor  on  an  inquiry  as  to 
how  many  hogs  the  defendant  had,  to  which  he  replied  that 
all  he  had  was  one,  over  six  months  old,  which  statement  was 
made  in  Marcli  or  April,  1875.  The  court  say,  per  Seevers, 
J.:  "Possession  of  property  shortly  after  the  commission  of 
a  larceny  has  been  held  sufficient  to  cast  on  the  party  in  pos- 
session the  burden  of  showing  that  his  possession  was  honestly 
obtained.  But  we  think  no  instance  can  be  found  in  which 
a  possession  of  property'  ten  months  after  the  larceny,  has 
been  held  to  have  this  effect.  Much  less,  we  think,  should 
such  an  admission  as  that  made  by  the  defendant  in  the  pres- 
ent case  have  that  effect."  State  v,  Wallace^  Western  Jurist, 
May  No.,  1878,  page  317. 

Becent  possession — Circumstances. 

It  is  held  by  the  following  authorities  that  the  recent  pos- 
session of  stolen  property,  unaccompanied  by  other  circum- 
stances of  guilt,  is  not  sufficient  to  warrant  a  conviction. 
People  V.  ChamherSy  18  Cal.,  382;  State  v.  McCormick,  27 
lb.,  404;  Conkwright  v.  People^  35  III,  204;  State  v.  Me* 
Cormicky27  Iowa,  126;  Thompson  v.  People^  4  Neb.,  529. 
So,  where  the  original  possession  of  a  guitar  was  innocent,  and 
the  defendant  afterward  conceived  the  purpose  of  appropria- 
ting the  property  to  his  own  use,  he  was  not  guilty  of  larceny. 
State  V.  Woodj  46  Iowa,  116.  But  where  it  is  shown  by  suf- 
ficient evidence  that  the  horses  were  in  the  possession  of  N. 
when  they  were  stolen,  this  was  sufficient  to  constitute  the 
crime  of  larceny.  State  v.  Stanley y  Western  Jurist,  June 
No.,  1878,  page  379. 

Recent  possession— Prima  facie  evidence. 

It  seems  to  be  well  settled  that  the  recent  possession  of 
stolen  property,  unaccounted  for,  is  a  strong  presumption,  or 
prima  facie  evidence  of  guilt.  Warren  v.  State^  1  G.  Gr., 
106;  State  v.  Taylor ^  25  Iowa,  273;  State  v.  Brady ^  27  Iowa, 
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126;  Jone^  v.  People,  12  111.,  269;  Commonwealth  v.  Mil- 
lardy  1  Mass.,  6;  State  v.  Walker,  41  Iowa,  218;  People  v. 
Williams,  24  Mich.,  162;  Thompson  v.  People,  4  Neb.,  529; 
3  Greenl.  Ev.,  Sees.  31,  32,  33.  So,  where  five  head  of  cattle 
were  stolen,  and,  on  the  next  day  three  of  them  were  found 
in  the  defendant's  pens,  at  his  slaughter  house,  and  the  car- 
casses of  the  other  two  were  found  in  the  slaughter  house,  it 
was  held  that  the  evidence,  prima  facie,  established  the  fact 
that  the  defendant  received  them,  knowing  them  to  have  been 
Btolen.  State  v.  Mayer,  45  Iowa,  698;  State  v.  Cassady,  12 
Kan.,  550;  1  Am.  Or.  R,  567. 

Possession — Question  of  fact  foe  juby. 

There  may  be  cases  where  the  possession  is  so  long  after  the 
commission  of  the  crime,  that  the  court  will  refuse  to  submit 
the  question  to  a  jury;  but,  in  most  cases,  the  question  is  one 
of  fact,  to  be  submitted  to  a  jury.  Rex  v.  Partridge^  7  Car. 
and  P.,  551;  State  v.  Bennett,  3  Brev.,  514;  State  v,  Jones, 
3  Dev.  and  Bat.,  122;  Reas  v.  Adams,  3  Pa.  and  Pa.,  600; 
Commonwealth  v.  Montgomery,  11  Mete.,  534;  Engleman 
V,  State,  2  Ind.,  91;  State  v.  Walker,  41  Iowa,  218;  State  v. 
Merrick,  19  Me.,  398;  Thompson  v.  People,  4  Neb.,  529; 
State  V.  Hodge,  50  N.  H.,  510;  Reg  v.  Langmead,  9  Cox's 
Cr.  Cases,  465;  Rem^en  v.  People,  43  N.  Y.,  6;  Stover  v. 
People,  56  N.  Y.,  317;  1  Phillips  Ev.,  634. 

Possession — Temporary. 

Temporary  possession  by  the  thief,  though  but  for  a  mo- 
ment, with  intent  to  steal  from  the  owner,  is  suflicient  to  con- 
stitute larceny.  Rex  v.  Thompson,  1  Moody's  Crown  Cases, 
14,78;  2  Russ.  Cr.,  153;  Case  of  Wilkinson,  1  Leach's  Crown 
Cases,  320;  Com,  v.  Luckis,  99  Mass.,  431;  Harrison  v.  Peo- 
pie,  50  N.  Y.,  520. 

Proof  of  having  received  stolen  goods  previously. 

Under  an  indictment  for  receiving  stolen  goods,  known  to 
have  been  stolen,  evidence  that  other  goods,  known  to  have 
been  stolen,  were  previously  received  by  the  defendant  from 
the  same  thief  is' admissible,  for  the  purpose  of  showing 
guilty  knowledge  on  the  part  of  the  defendant  tliat  the  goods 
for  receiving  which  he  is  charged,  were  stolen.    ICing  v,  Dun^ 
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1  Moody's  Cr.  Cases,  146;  3  Mete,  Ky.,  417;  People  v.  Ran^ 
do,  3  Park  Or.  Repts.,  335;  Shriedley  v.  State^  23  Ohio  St, 
143;  2  Whart.  Cr.  Law,  Sec  1889. 

Suspicious  circumstances — Pbesumftiive  evidence — Instbuo- 

TIONS. 

Suspicious  circumstances  may  constitute  presumptive  evi- 
dence tending  to  establish  guilt;  but  it  is  error  to  instruct  the 
jury  that  such  circumstances,  if  unexplained,  are  sufficient  to 
overcome  the  presumption  of  innocence.  State  v.  Banksy  43 
Iowa,  595. 

Pbopebty  found  and  convekted. 

To  constitute  the  finding  and  conversion  of  lost  property 
larceny,  under  the  Iowa  Code,  such  finding  and  conversion 
must  have  been  by  one  knowing  the  owner  thereof.  Without 
this  knowledge  on  the  part  of  the  finder  the  offense  is  incom- 
plete, unless,  with  slight  effort,  he  might  have  learned  who 
the  real  owner  was,  or  have  reason  to  believe  who  he  was. 
State  V.  Taylor  J  25  Iowa,  273;  People  v,  Sioan,  1  Park  Cr. 
Repts.,  10;  People  v.  McQarrerij  17  Wend.,  460;  People  v, 
Afidersony  14  Johns.,  294;  1  Hale  P.  C ,  506;  2  East.  P.  C, 
663;  1  Conn.,  296;  Porter  v.  State,  Martin  and  Yerger,  226; 
Beg  V,  Knight,  12  Cox*s  Cr.  Cases,  102;  2  Gr.  Cr.  Repts., 
35 ;  State  v.  Levy,  23  Minn.,  104;  23  Am.  Repts.,  678. 

Intent — Conversion. 

The  intent  to  steal  must  exist  at  the  time  of  the  finding  of 
the  property,  and  not  at  the  time  of  conversion.  Button^ e 
Case,  2  East.  P.  C,  553;  1  Leach,  411;  People  v.  Call,  1 
Denio.,  120;  Wilson  v.  People,  39  N.  Y.,459;  People  v. 
Reynolds,  2  Mich.,  422;  Keely  v.  State,  14  Ind.,  86;  Thomp- 
eon  V.  People,  4  Neb.,  528;  Corn.  v.  Titus,  116  Mass.,  42; 
1  Am.  Cr.  R.,  416. 

Esteats. 

The  doctrine  that,  where  a  defendant  finds  property  of  which 
the  owner  is  unknown,  and  converts  the  same  to  his  own  use, 
is  not  larceny,  does  not  apply  to  animals  straying  from  their 
enclosure  into  a  highway,  for  they  may  return  again.  3  Park 
Cr.  R.,  138. 
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The  mere  receipt  of  stolen  goods,  knowing  them  to  be  sto- 
len, is  not,  in  itself,  a  crime;  bat  the  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  with  a  fraadalent  intent 
to  deprive  the  owner  thereof,  is.  1  Gr.  Cr.  R.,  871;  Hioe  v. 
Siate,  3  Heiskel,  Tenn.,  215;  6  Yerg.,  154;  4  lb.,  149. 

Aiding  thikf. 

It  is  not  necessary,  in  order  to  convict,  to  make  it  appear 
that  the  defendant  acted  from  motives  of  personal  gain;  bnt 
if  his  object  is  to  aid  the  thief,  it  is  sufficient.  2  Bishop  Cr. 
Law,  Sec.  1092;  Eeg.  v.  Henne%By^  1  Gr.  Cr.  R,  372;  State  ^?. 
Stanly,  Western  Jurist,  June  No.,  1878,  page  379. 

Being  peesent  whece  stolen  pboperty  is  conoeaxed. 

Being  present  where  stolen  property  is  concealed,  knowing 
it  to  be  stolen,  and  keeping  silent,  and  refusing  to  give  in- 
formation to  officers  searching  for  the  same,  is,  when  unex- 
plained, sufficient  to  warrant  a  conviction.  State  v.  St.  ClatTj 
17  Iowa,  149, 

Felonious  intent. 

On  a  charge  of  petit  larceny  before  a  justice,  the  informa- 
tion is  not  defective  in  not  charging  that  the  larceny  was 
committed  <^  feloniously."  The  words  ^Mid  steal,  take  and 
cany  away  "  being  sufficient.    State  v.  Sijpulty  17  Iowa,  674. 

DEFINmON  OF. 

The  term  felonious  is  defined  to  be  an  act  where  there  is  no 
color  of  right  or  excuse  for  it.  Regina  v.  Hollaway,  2  Carr. 
4K.,  942;  1  Gr.  Cr.  Kep.,  348. 

SsflENTIAL  IN  LABCENY. 

The  taking,  in  larceny,  must  be  with  a  felonious  intent,  to 
deprive  the  owner,  not  temporarily  but  permanently,  of  his 
property.  Johnson  v.  State,  36  Tex.,  375 ;  1  Gr.  Cr.  Rep.,  347. 

EviDENOE  OBNEBALLY — ^RbOENT  POSSESSION — ^EXPLANATION. 

Where  the  defendant  states  that  he  bought  the  property 
vbich  is  alleged  to  be  stolen,  this  does  not  necessarily  consti- 
tote  such  an  explanation  as  to  require  the  state  specifically  to 


1S8  Labgeky. 

disprove  it,  it  being  a  question  for  the  jury  to  determine. 
State  V.  Brown^  25  Iowa,  561. 

BUBDEN  OF  PBOOF — InSTBUCTIONS. 

Where  there  was  no  evidence  tending  to  show  that  the 
stolen  property  was  found  in  defendant's  possession  at  any 
tirae  after  the  larceny,  the  court  gave  the  following  instruc- 
tions: "Where  property  really  stolen  is  found  in  the  posses- 
sion of  any  person,  the  burden  of  proof  is  upon  such  person 
to  show  how  he  came  into  possession  of  said  property,  and 
unless  such  person  shows  that  he  came  honestly  into  the  pos- 
session thereof,  the  law  will  presume  he  stole  the  same," 
held^  error.    State  v.  Thompson^  45  Iowa,  414. 

NON  CONSENT. 

The  non  consent  need  not  be  proved  by  the  State.  State  v. 
Osborne,  28  Iowa,  10.  Contrary  doctrine:  McMahan  v. 
State,  1  Texas  Court  of  Appeals,  102. 

Admissions  of  fbisoneb. 

The  admissions  of  a  prisoner  made  before  the  commission 
of  the  crime  are  admissible,  and  may  be  shown  by  the  State. 
State  V.  Cruise,  19  Iowa,  312. 

Bank  bills — Identity — Pboof. 

The  identity  and  denomination  of  bills  may  be  established 
by  circumstances  as  well  as  by  direct  proof.  Under  New 
York  decisions  it  was  held  that  at  least  prima  facie  evidence 
ought  to  be  given  that  there  are  such  banks,  and  of  the  gen- 
uineness of  the  bills.  State  v.  Sbppe,  39  Iowa,  469;  People 
V.  Caryle,  12  Wend.,  547;  Johnson  v.  People^  4  Denio,  364; 
Low  V.  People,  2  Park  Cr.  R.,  37. 

Allegations — Pboof  as  to  owneb. 

Where  it  is  alleged  that  the  property  belonged  to  "A,"  and 
the  evidence  showed  the  property  to  belong  to  "AandB" 
as  partners,  it  is  not  a  fatal  variance.  State  v.  Cunningham^ 
21  Iowa,  433. 

Confessions. 

The  confession  of  the  defendant  as  to  the  commission  of  the 
crime  is  admissible  though  the  prosecutor  may  have  agreed 
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not  to  prosecute  if  he  would  make  a  confession,  especially 
when  the  defendant  was  advised  by  the  officer  that  he  would 
Dot  be  released.    Morris  v.  Peoplsj  3  Hill,  395. 

Absent  wrrNEes — Second  teial. 

The  introduction  of  the  evidence  of  a  witness,  taken  on  a 
former  trial,  is  not  admissible  on  the  second  trial,  only  in  case 
of  the  death  of  such  witness,  and  in  civil  cases.  Whether  the 
same  is  admissible  at  all  in  criminal  cases,  quere.  People  v, 
Newman,  5  Hill,  295.  In  the  cases  of  6  Rand.,  701,  708,  1 
Tenn.,  229,  it  was  held  inadmissible,  even  where  the  witness 
was  dead. 

Elements — Matter  of  defense. 

Where  the  stolen  property  is  found  in  the  possession  of  the 
defendant,  it  is  proper  to  show  the  conversation  between  him 
and  the  prosecutor  as  to  a  bargain  and  sale.  Leggett  v.  State^ 
15  O.,  283. 

Evidence  that  the  party  charged  with  larceny  has  previously 
attempted  to  purchase  a  chattel  similar  to  that  stolen  has  no 
tendency  to  prove  theft,  and  is  inadmissible.  Foster  v.  Peo- 
fU,  18  Mich.,  266. 

Eytoence — Value,  failube  to  pbove. 

Where  there  is  no  testimony  whatever,  showing  the  value  of 
the  property  stolen  by  the  accused,  other  than  that  with  which 
he  stands  charged  in  the  indictment,  it  is  not  error  for  the 
court  to  refuse  to  instruct  the  jury  that  they  cannot  add  the 
valne  of  snch  property  to  that  in  the  indictment,  the  court 
having  previously  instructed  the  jury  that  the  ownership  of 
the  property  stolen  must  be  proved  as  charged  in  the  indict- 
ment.   Geiger  v.  State,  6  Nebraska,  545. 

Drunkenness  as  a  defense. 

Tliongh  drunkenness  cannot  of  itself  constitute  an  excuse 
for  crime,  yet  in  cases  which  involve  intention  as  well  as  acts, 
as  in  the  crime  of  theft,  it  may  be  proper  to  hear  proof  of  the 
drunkenness  of  the  accused  at  the  time  of  the  commission  of 
the  act,  in  order  to  test  his  capacity  at  that  time  to  distin- 
goish  between  right  and  wrong.  Ferrell  v.  State,  43  Texas, 
503;  Garter  v.  StatSy  12  Texas,  500;  Wenz  v.  State,  1  Texas 
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Court  of  Appeals  Eeports,  36;  Swan  v.  State,  i  Hnmpli^ 
136;  1  Bishop  Cr.  Law,  See.  490;  Pigman  v.  State,  14  Ohio, 
655 :  Zasa  v.  State,  1  Texas  Court  of  Appeals,  488. 

Good  cuabacteb. 

When  a  criminal  intention  is  of  the  esssence  of  the  offense 
charged,  the  accused  may,  as  relevant  to  the  question  of  his 
guilt  or  innocence,  put  in  issue  and  prove  his  general  good 
oharacter  in  that  respect,  which  is  impugned  by  the  accusa- 
tion.    Coffee  V.  State,  1  Texas  Court  of  Appeals,  R.,  548. 

Wife  as  wrrxESS. 

The  testimony  of  a  wife  in  behalf  of  her  husband  in  a  crim- 
inal case  is  to  be  received,  and  her  credibility  is  to  be  tested 
by  the  same  rules  which  apply  to  all  other  witnesses.  State 
V.  Bernard,  45  Iowa,  234. 

iDENTnr  OF  PEOPEBTT. 

To  sustain  a  conviction  for  larceny  upon  the  possession  of 
the  stolen  property  by  the  defendant,  the  identity  of  the  prop- 
erty should  be  satisfactorily  established.  State  v.  Osborne, 
45  Iowa,  425. 

Descbiption — Evidence — Vabiance. 

Where  the  stolen  property  is  particularly  described,  the 
proof  must  correspond  with  the  description,  and  if  not  it  is 
fatal.    Alkenhrack  v.  People,  1  Denio,  80. 

Vabiance — Place. 

The  place  where  the  property  is  taken  from  is  not  materiali 
BO  that  it  is  within  the  county.  People  v,  Honeyman^  3 
Denio,  121. 

Lost  note. 

Parol  evidence  is  admissible  to  show  the  contents  and 
amount  of  the  notes  charged  to  have  been  stolen,  and  without 
accounting  for  their  non  production.  People  v.  Holbrooh,  IS 
Johnson,  90. 

Cboss-examination  by  defendant. 

It  is  error  to  permit  the  evidence  of  a  witness  on  his  direot 
examination  to  go  to  the  jury,  where,  by  reason  of  sicknessi 
death  or  otherwise,  the  defendant  had  no  opportunity  of  cro6»- 
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examining,  and  that  without  defendant's  fanlt.    Forrest  v. 
Kiamm,  7  Hill,  463;  People  v.  Cole,  43  N.  Y.,  508. 

CnABGE  OP  CBIME — FaiLUBE  OF  DENIAL  BY  DEFENDANT. 

It  is  proper  to  show,  that  after  the  defendant's  arrest,  he 
was  charged  with  tlie  commission  of  the  offense,  and  made  no 
reply  or  denial.  The  effect  thereof  is  to  be  left  to  the  jnry, 
Wharton,  845;  1  Greenl.  Ev.,  Sec.  215;  3  Hawk.,  377;  10 
Georgia,  511;  State  v.  Pratty  20  Iowa,  269;  Teachoutv.  Peo- 
fie,  41  N.  Y.,  7;  People  v.  WentZj  37  lb.,  303;  People  v. 
Rathhun,  21  Wendell,  509;  M'Eee  v.  People,  36  N.  Y., 
113;  14  Am.  R,  342;  Com,  v.  Cvffee,  108  Mass.,  285. 

Building — Stable — Constkfction. 

It  may  be  well  doubted  whether  a  stable  falls  nnder  the  des- 
cription of  a  building,  under  the  statute,  "If  any  person  com- 
mit larceny  in  any  dwelling  house,  store,  or  any  public  or 
private  building."    State  v,  Stpult,  17  Iowa,  575. 

Common  and  notorious  thief. 

Tbe  Iowa  laws  do  not  provide  for  the  indictment  of  common 
and  notorious  thieves,  as  such,  but  simply  provides  for  their 
punishment  under  an  ordinary  indictment  for  larceny.  State 
V.  Riley,  28  Iowa,  547. 

Bar— AcQnTTAL. 

Larceny  and  burglary  are  distinct  felonies  of  the  same  grade, 
and  may  be  joined  in  the  same  indictment,  but  are  not  subject 
to  the  doctrine  of  merger.  Johnson  v.  State,  29  Ala.,  62; 
Oliver  v.  State,  37  lb.,  134;  Uamilton  v.  State,  36  Ind.,  286; 
Wharton  Cr.  Law,  Vol.  1,  Sec.  564;  Bell  v.  State,  2  Gr.  Cr. 
R,  627.  Under  the  Iowa  law  one  cannot  be  held  on  a  charge 
of  both  larceny  and  burglary  in  one  indictment;  it  is  bad  for 
duplicity.     See  title,  "Burglary,"  subdivision,  "Duplicity." 

Finding  of  jttrt. 

Where  the  charge  was  for  both  larceny  and  burglary,  and 
the  verdict  was  "guilty  of  the  latter"  held  to  be  an  acquittal 
of  the  larceny.  6  Ala.,  483;  lb.,  200;  8  lb.,  313;  28  lb.,  72; 
Mount  V.  State,  14  Ohio,  295 ;  Williame  v.  People,  24  N.  Y., 
406;  30  Wis.,  323;  4  Cal ,  376;  25  Miss.,  378;  9  Yerger,  333; 
1  Bishop  Or.  L.  (ed.  of  1856),  Sec.  676;  State  v.  Boss,  29  Mo., 
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32;  Jones  v.  State,  13  Texas,  168;  2  Gr.  Or.  R.,  627;  Murray 
V,  State,  48  Ala.,  684. 

Ykkdict— Value  of  property  stolen. 

The  verdict  of  the  jury  must  find  the  valoe  of  the  property 
stolen.  Ray  v.  State,  1  G.  Greene,  316;  Highland  v.  People^ 
1  Scam.  (111.),  392;  3  Gilman  (111.),  53;  State  v.  Redman,  17 
Iowa,  330;  form  held  sufficient  in  State  v.  Bond,  8  Iowa,  540; 
State  V.  Wood,  46  Iowa,  116. 

Verdict — Receivino  stolen  goods — Form  of. 

"We,  the  jury,  find  the  defendant  guilty  of  aiding  in  con- 
cealing the  stolen  property  mentioned  in  the  indictment,  as 
charged  tlierein,  and  assess  the  value  of  the  same  at  one  thou- 
sand dollars,"  held  to  be  equivalent  to  a  general  verdict.  State 
V.  Turner,  19  Iowa,  144. 

Evidence  sufficient  to  sustain  verdict. 

Where  one  stole  a  steer  which  had  been  placed  in  the  pound, 
claiming  the  animal  as  his  own,  and  showing  upon  the  trial 
that  he  had  owned  one  resembling  it  in  appearance,  but  failing 
to  prove  that  his  animal  had  strayed  away,  or  that  he  had 
mcide  inquiry  for  it,  held,  that  his  conduct  was  inconsistent 
with  a  claim  of  ownership  in  the  property.  State  v.  JBun^ 
45  Iowa,  673. 

LEASING  HOUSE  FOR  PROSTITUTION. 

Section  4016.  If  any  person  let  any  house,  knowing  that 
the  lessee  intends  to  use  it  as  a  place  or  resort  for  the  purpose 
of  prostitution  or  lewdness,  or  knowHngly  permit  such  lessee 
to  use  the  same  for  such  purpose,  he  shall  be  punished  by  fine 
not  exceeding  three  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  exceeding  six  months.  [Limitation,  by  sec- 
tion 41G7,  three  years.] 

Form  of  Indictment. 

Fhe  State  of  Iowa*)     In  District  Court  of  ,  .  .county,  .  .  ,   term,  187S. 

vs.  > 
J  Indicimtnt, 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  .  .  of  the  crime  of  leasing  a  house  for  the  purpose  of  prosti- 
tution, committed  as  follows:  Said  defendant,  in  the  town  of .  .  .  ,  Marion  county, 
and  State  aforesaid,  on  the  said  .  .  day  of.  .  .  ,  1876.  did  willfully,  unlawfully  and 
knowingly  let  and  lease  to  one  J  A,  a  certain  dwelling  house  in  said  town  and  county, 
knowmg  that  the  said  J  A  intended  to  use  said  house  as  a  place  of  resort  for  the 
purpose  of  prostitution  and  lewdness,  and  that  the  said  building  was  then  and  then 
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so  nsed  for  the  purpose  of  prostitution  and  lewdness,  contrary  to  and  in  violation  of 
law. 

Or  (did  on,  etc.,  as  above  stated),  after  having  let  and  leased  said  house  as  afore- 
said, unlawfully  and  knowingly  permit  said  lessee  to  use  said  house  for  the  purpose 
of  prostitution  and  lewdness,  contrary  to  and  in  violation  of  law. 

Indictment — Duplicity. 

It  18  not  charging  two  crimes  to  charge  leasing  a  house,  and 
knowingly  penniting  a  lessee  to  use  a  house  for  prostitution 
and  lewdness.     State  v,  Ahrahajna^  6  Iowa,  119. 

A^ent  of  lessor. 

Mere  inaction  of  a  lessor  is  not  sufficient  to  sustain  a  con- 
viction. There  must  be  shown  a  consent.  Abraharm  v.  The 
Stnte,  4  Iowa,  541;  State  v.  Abrahams,  6  Iowa,  121. 

Ikstbuction. 

A  mere  failure  to  interfere  or  to  prosecute,  so  as  to  prevent 
the  illegal  use,  cannot  be  construed  to  amount  to  a  permission. 
State  V.  Abrahams,  6  Iowa,  122. 

See,  also,  title  "  House  of  Ill-Fame,  Keeping  of." 

LEWDNESS. 

Section  4012.  If  any  man  or  woman  not  being  married  to 
each  other  lewdly  and  viciously  associate  and  cohabit  together, 
or  if  any  man  or  woman,  married  or  unmarried,  is  guilty  of 
open  and  gross  lewdness  and  designedly  make  any  open  and 
indecent  or  obscene  exposure  of  his  or  her  person,  or  of  the 
person  of  another,  every  such  person  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  exceeding  six  months,  or  by 
line  not  exceeding  two  hundred  dollars.  [Limitation,  by  sec- 
tion 4167,  three  years.] 

Form  of  Indictment. 

The  State  of   Iowa.^      In  District  Court  of  .   .   .  county,  .  .  .  term,  1878. 

VS.  >  Lewdness. 
J  Indtctmeni. 

The  grand  jury  of  the  county  of .  .  .  .  in  the  name  and  by  the  authority  of  the 
Sute of  Iowa,  accuse  .  .  .  of  the  crime  of  lewdness,  committed  as  follows:  That 
tlie  Mid  .  .  .  ,  on  or  about  the  .  .  day  of .  .  .  ,  1878,  in  the  county  of  .  .  .  ,  and 
Sute  of  Iowa,  and  on  divers  other  days  and  times  between  said  .  .  .  day  of  .  .  .  , 
^foresaid,  and  the  finding  of  this  indictment  the  said  defendants  A  B  and  C  D,  not 
Wing  married  to  each  other,  did  unlawfully,  lewdly  and  viciously  associate  and 
cohabit  together  to  the  manifest  corruption  of  public  morals,  and  contrary  to  and  in 
»ioUtion  of  law. 

Or,  did  willfully,  unlawfully  and  designedly  make  an  open,  indecent  and  obscene 
ttponre  of  his  person  in  a  public  place,  to-wit :  [here  describe  the  place],  contrary, 
ttc. 

Or  (using  the  same  caption,  etc.,  as  in  the  last  above),  an  exposure  did  make  of 
)be  person  of  another,  io-wit :  one  .   .  • ,  in  a  public  place,  etc.,  contrary,  etc. 
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Indictment. 

The  indictment  should  allege  that  defendants  were  not  mar- 
ried to  each  other  at  the  time  of  the  commission  of  the  offense. 
State  V.  Clinch,  8  Iowa,  401. 

Must  charge  both  defendants. 

The  indictment  must  charge  both  defendants;  one  alone  can- 
not be  indicted  for  this  crime.  Wharton's  Cr.  Law,  Sec. 
367;  Delany  v.  People,  10  Mich.,  241.  The  Michigan  statute 
under  which  this  decision  was  made,  is  the  same  as  the  Code, 
except  the  word  "and"  in  the  place  of  "or,"  to- wit:  "If  any 
man  or  woman,"  and  "If  any  man  and  woman,"  not  being 
married,  etc. 

Elements. 

To  constitute  this  offense  one  single  act  of  intercourse  is 
not  sufficient;  it  must  be  habitual  and  continuous.  State  v. 
Marvin,  12  Iowa,  499;  Searls  v.  People,  13  111.,  597. 

Evidence. 

Showing  two  acts  of  private  incontinence  is  insufficient  to 
maintain  this  charge;  it  must  be  an  open  and  notorious  dwelU 
ing  together  as  if  a  marriage  relation  existed.  Commonwealth 
V.  Catlin,  1  Mass.,  9;  Commonwealth  v.  Calef,  10  Mass.,  153. 

Desertion. 

It  is  competent  to  show  that  the  defendant  deserted  his 
wife  and  children.    Sta/te  v.  Lyon,  10  Iowa,  840. 

LIBEL. 

Section  4097.  A  libel  is  the  malicious  defamation  of  a 
person  made  public  by  any  printing,  writing,  sign,  picture, 
representation,  or  effigy,  tending  to  provoke  him  to  wrath  or 
expose  him  to  public  hatred,  contempt,  or  ridicule,  or  to 
deprive  him  of  the  benefits  of  public  confidence  and  sociid 
intercourse;  or  any  malicious  defamation  made  public  ai 
aforesaid,  designed  to  blacken  and  vilify  the  memory  of  oiM 
who  is  dead,  and  tending  to  scandalize  or  provoke  hia  sarviv!- 
ing  relatives  or  friends. 

Sec.  4098.    Every  person  who  makes,  composes,  dictates,  or  < 
procures  the  same  to  be  done;  or  who  willfully  publisbeaar 
circulates  such  libel;  or  in  any  way  knowingly  or  willfol^* 
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aids  or  asBists  id  mailing,  publishing,  or  circulating  the  same, 
sbali  be  punished  by  ituprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars. 

Sec.  4099.     In  all  prosecutions  or  indictments  for  libel,  the 
truth  thereof  may  be  given  in  evidence  to  the  jury,  and  if  it 
appear  to  them  that  the  matter  charged  as  libelous  was  true,  • 
and  was  published  with  good  motives  and  for  justifiable  ends, 
tlie  defendant  shall  be  acquitted. 

Sec.  4100.  No  printing,  writing,  or  other  thing,  is  a  libel 
unless  there  has  been  a  publication  thereof. 

Sec.  4101.  The  delivering,  selling,  reading,  or  otherwise 
communicating  a  libel;  or  causing  the  same  to  be  delivered, 
sold,  read,  or  otherwise  communicated  to  one  or  more  persons 
or  to  the  party  libeled,  is  a  publication  thereof. 

Sec.  4102.  In  all  indictments  or  prosecutions  for  libel, 
the  jury,  after  having  received  the  directions  of  the  court, 
ihall  have  the  right  to  determine  at  their  discretion  the  law 
and  the  fact. 

Sec.  4310.  An  indictment  for  libel  need  not  set  forth  any 
extrinsic  facts  for  the  purpose  of  showing  the  application  to 
the  party  libeled  of  the  defamatory  matter  upon  which  the 
indictment  is  founded,  but  it  is  sufficient  to  state  generally 
that  the  same  was  published  concerning  him,  and  the  fact  that 
it  was  so  published  must  be  established  on  the  trial.  [Limita* 
tion,  by  section  4167,  three  years.] 

Form  of  Indictment. 

The  State  of  Iowa  1      In  District  Court  of .  .  .  county  .  ,  .  term,  1878. 

vs.  >  Libel. 
J  Imdictment, 

The  jnand  jury  of  the  county  of .   .   .  ,  In  the  name  and  by  the  authority  of  the 
Stole  of  Iowa,  accuse  ...  of  the  crime  of  a  malicious  libel,  committed  as  follows : 
That  the  said  .   .  •  .  on  or  about  the  .   .  day  of .   .   .  ,  187  .  ,  in  the  county  of .   .   . 
and  State  of  Iowa,  contriving  unlawfully  and  maliciously  intending  to  injure  and  de- 
fame the  good  name  and  character  of  one  ....  and  to  expose  him  to  public  hatred 
aad  contempt,  and  deprive  him  of  public  confidence  and  to  bring  him  into  public 
icandal  and  disgrace,  on  the  said  .   .  day  of .   .   .  ,  187  .  ,  unlawfully  and  maliciously 
did  write  and  publish,  and  cause  and  procure  to  be  written  and  published,  a  false, 
icandalous,  malicious  and  defamatory  libel  in  the  form  of  a  letter  directed  to  one 
...»  containing  divers  false,  scandalous,  malicious  and  defamatory  matters  and 
tilings  of  and  concerning  the  said  .   .   .  .  in  the  matter  and  effect  following :  (here 
Wi  ont  the  letter  or  written  document  with  the  proper  inuendoes),  the  said  defend- 
aDl,  •   •  •  .  then  and  there  well  knowing  the  said  defamatory  libel  to  be  false,  con- 
tarr,  etc. 

Or^  that  A  B,  intending  to  scandalize,  villify,  and  defame  the  said  ....  and  to 
briag  bim  into  public  scandal,  infamy,  contempt,  ridicule,  and  disgrace,  on  the  said 
.  .  day  of .  .  .  ,  187  .  ,  at  and  within  said  county  of  L4nn.  unlawfully  and  malicioudy 
dkl  compose,  print  and  publish,  and  cause  to  be  composed,  printed  and  published,  in 
a  certain  poblic  newspaper,  called  the  .  .  .  ,  a  certain  false,  scandalous,  malicious 
«h1  delaniatory  libel  of  and  concerning  the  said  ...  in  the  form  of  an  advertise- 
■eot.  of  the  tenor  and  effect  following,  that  is  to  say :  (state  the  matters  alleged  to 
WCiU^i,  which  said  scandalous  and  defamatory  libel  the  said  A  B.  on  the  said  .  . 
4iy  of .  •  •  *  187  .  ,  at.  etc.,  maliciously  and  unlawfully  did  distribute  and  deliver, 
nd  caose  to  be  distributed  and  delivered,  to  and  amongst  divers  citizens  of  this 
Stale  cootfary  to  and  in  violation  of  law. 
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Indictment — Sdffioienoy  of. 

Where  the  defendant  attempts  to  injure  the  prosecutor's 
business  by  publishing  a  lib«l,  the  indictment  should  set 
forth  the  business  that  the  prosecutor  is  engaged  in.  People  v. 
Jerome^  1  Mich.,  142. 

Words — Construction  of — ^Effect — ^Tenor — Substance. 

An  indictment  which  sets  forth  the  libelous  matter  to  be 
'^  in  substance  as  follows  "  is  bad,  as  the  exact  words,  or  libel- 
ous matter  should  be  set  out.  Leading  Cr.  Cases,  Vol.  1,  312; 
7  Humph.,  63;  6  Rich,  387;  1  Cush.,  46;  10  Serg.  &  Rawle, 
173. 

Extrinsic  facts. 

An  indictment  for  libel  must  aver  any  extrinsic  fact  neces* 
sary  to  show  that  the  words  con)plained  of  are  injurious.  42 
Verm.,  252;  State  v.  White^  6  Ired.,  418;  Melton  v.  State^  3 
Humph.,  389. 

Elements. 

Slander  and  libel  committed  by  a  written  statement  to  a 
court,  in  a  pending  case  which  had  no  reference  to  the  case 
then  pending,  is  actionable  though  done  by  an  attorney. 
Gilbert  v.  People^  1  Denio,  43. 

Libeling  jurors. 

It  is  libelous  to  publish  of  one  in  his  capacity  as  a  juror, 
that  he  agreed  with  another  juror  to  stake  the  decision  of  the 
amount  of  damages  to  be  given  in  a  cause  then  under  consid- 
eration upon  a  game  of  draughts.    1  Cushing,  46. 

Charging  crime. 

Though  the  words  impute  no  punishable  crime,  yet  if  they 
contain  that  sort  of  imputation,  which  calculates  to  vility  a 
man,  and  to  bring  him  into  hatred,  an  indictment  will  lie* 
Boscoe's  Cr.  Ev.,  7th  ed.,  page  669. 

Defenses  generally — Justification — ^Ayerment  op  truth. 

Under  section  4099  the  truth  may  be  given  in  evidence,  and 
may  be  sufficient  to  acquit. 
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Evidence  of  justifioatiok. 

While  the  truth  of  the  words  is  no  justification  in  a  crim- 
inal prosecution  for  libel,  the  defendant  may  show  the  pur- 
pose of  the  publication,  to  negative  the  malice  and  intent  to 
defame.     Com,,  v,  Clap^  4  Mass.,  163. 

Truth — Eyidenoe — Competency. 

As  to  whether  the  truth  can  be  given  in  evidence,  the 
court,  in  case  of  People  v.  Crosswelly  were  divided  in  their 
opinion.  3  Johnson's  Cases,  337;  3  Wheeler's  Cr.  Cases, 
329. 

Words  that  do  not  impute  crime. 

Words  or  language  that  do  not  impute  a  crime  are  not 
libelous.    People  v.  Jerome^  1  Mich.,  142. 

Publishing  in  pamphlets. 

The  publishing  in  pamphlets  obscene  language  and  phrases 
may  be  libelous,  and  is  not  justified  by  the  defendant's  inno- 
cent motives  or  objects,  as  he  must  be  taken  to  have  intended 
the  natural  consequences  of  his  act.  Reg.  v.  Higlin^  2 
6r.  Cr.  Reports,  46. 

Justification. 

Evidence  of  other  libelous  publications  by  the  defendant, 
of  the  same  general  character  against  the  same  person,  is 
admissible  in  evidence  for  the  purpose  of  proving  malice. 
State  V.  Riggsj  39  Conn.,  498;  State  v.  liiggs^  1  Gr.  Cr. 
Eeports,  558. 

Instructions. 

It  is  not  proper  for  the  court  to  instruct  whether  the  publi- 
cation constitutes  a  libel,  but  to  instruct  what  constitutes  a 
b'bel  and  let  the  jury  determine  whether  the  defendant  is 
liable  or  not.  62  Maine,  509;  State  v.  Ooold^  2  Gr.  Cr. 
fieports,  482;  4  Gray,  546. 

JUBY  TRIAL — WATVER  OF. 

While  the  defendant  is  entitled  to  a  jury  trial,  it  is  never- 
theless a  right  which  he  can  waive.  62  Maine,  509;  State  v. 
Goold^  2  Gr.  Cr.  Eeports,  482. 
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LOTTERIES  AND  SALE  OF  TICKETS. 

Section  4043.  If  any  person  make,  or  aid  in  makinp^  or  es- 
tablishing any  lottery  in  tliis  state;  or  advertise  or  make  pub- 
He  any  scheme  for  any  such  lottery;  or  advertise  or  offer  for 
sale  any  ticket  or  part  of  a  ticket  in  any  lottery;  or  sell,  nego- 
tiate, dispose  of,  purchase  or  receive  the  same;  or  have  in  his 
possession  any  ticlvet  or  paper  purporting  to  be  the  number  of 
any  ticket  of  any  lottery,  with  intent  to  sell  or  dispose  of  the 
sam^  on  his  own  account  or  as  the  agent  of  another,  he  shall 
be  punished  by  imprisonment  in  the  county  jail  not  more  than 
thirty  days,  or  by  fine  not  exceeding  one  hundred  dollars,  or 
by  both  tine  and  imprisonment  at  the  discretion  of  the  court. 

Sec.  28.  No  lottery  shall  be  authorized  by  this  state;  nor 
shall  the  sale  of  lottery  tickets  be  allowed.  (Constitution  of 
Iowa.)     [Limitation,  by  section  4168,  one  year.] 


Form  of  Ixifonnatioii. 

The  State  of  Iowa.I     Before  .   .  .  ,  a  Justice  of  .  .  .  county. 

vs.  > 
)  Information, 

The  defendant  is  accused  of  the  crime  of  aiding  one  ...  in  the  making  and  estab- 
lishing a  lottery :  For  that  the  said  .    .   .  ,  on  or  about  the  .   .   .  day  of  .   •   .  ,  187 . . 
in  the  city  of  Marion,  township  of  Marion,  Linn  county,  Iowa,  did  unlawfully  aid 
one  ...  in  making  and  establishing  a  lottery,  to  be  called  and  known  as  the  .   .   . 
lottery,  and  located  at  .    .   .  ,  for  the  purpose  of  making  lottery  tickets,  contrary. etc. 

Or,  did  advertise  and  make  pubhc  a  certain  programme  for  a  lottery,  to  be  called 
the  .    .   .  lottery,  at  .    .«.  ,  contrary,  etc. 

Or,  did  unlawfully  sell  to  one  .   .   .  ,  a  certain  lottery  ticket  known  as  the  .   .   . 
lottery,  and  m  words  and  figures  following  (here  describe  the  ticket),  contrary,  etc. 

Or,  did  unlawfully  sell  a  certain  lottery  ticket  to  one  .   .   ;  .  known  as  the  .   .  . 
lottery,  which  said  ticket — the  description  thereof  this  affiant  is  unable  to  give,  not 
having  possession  of  said  ticket — was  sold  in  violation  of  law. 

Or,  did  unlawfully  have  in  his  possession,  with  intent  to  sell,  ten  lottery  tickets, 
known  and  called  the  .  .  .  lottery,  of  the  denomination  and  character  following 
[here  copy  the  tickets],  and  being  in  violation  of  law. 

Or,  did  unlawfully  have  in  his  possession,  with  intent  to  sell,  a  certain  ticket,  as 
agent  of  the  .  .  .  lottery  company,  known  and  called  the  .  .  .  lottery,  which  ticket 
is  of  the  purport  and  effect  following  [here  describe  ticket],  contrary  to  and  in  viola- 
tion of  law.  etc. 

Tlie  violation  of  the  above  section  is  within  the  jurisdiction 
of  a  justice  of  the  peace,  and  triable  before  him  as  a  misde- 
meanor, and  is  triable  by  the  district  court  on  appeal  only; 
and  from  adjudicated  cases  it  would  seem  that  it  is  not  neces- 
sary to  describe  the  ticket  in  an  information,  yet  it  is  wdl 
enougli  to  do  so. 

Iini'OEKATioN — Indictment. 

Under  section  29,  Eevised  Statutes  of  New  York,  whidi 
provide  "  that  no  person  shall  vend,  sell  or  barter  any  ticket^ 
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or  part  or  ehare  of  a  ticket,  or  any  paper  or  instrument  pur- 
porting to  be  a  ticket  or  part  of  a  ticket  of  anj  such  lottery, 
device  or  game  of  chance  not  expressly  authorized  by  law,"  it 
was  held  that  the  indictment  (under  our  law,  inlbrmation) 
should  describe  the  lottery  as  one  set  on  foot  for  the  purpose 
of  disposing  of  property.  A  lottery  which  does  not  involve 
the  determination  of  any  right  to  property  is  not  illegal. 
People  V.  Paytiej  3  Denio.,  88. 

AlXEGATION  OF   ADVERTISEMENT. 

It  has  been  held  that  in  an  information  for  advertising:  it 
was  not  necessary  to  allege  by  name,  nor  was  it  necessary  on 
ihe  trial  to  prove  what  kind  of  lottery  tickets  the  defendant 
advertised.     Com.  v.  Hooper^  5  Pick.,  Mass.,  42. 

Kame  of  lotteky. 

On  a  charge  for  selling  tickets  it  was  held  not  to  be  neces- 
sary to  give  the  name  of  the  lottery,  nor  to  set  forth  the  tenor 
of  the  ticket.     Com.  v.  Johnsoriy  Thatcher  Cr.  Cases,  284. 

Allegation  of  charaoteb  and  desckiption  of  tickets  not 
nxoessaby. 

In  a  state  where  there  is  no  authorized  lotteries  [this  would 
apply  to  Iowa]  an  indictment  would  be  adjudged  sufficient,  on 
demurrer,  which  merely  alleged  that  the  defendant  sold  a 
quarter  part  of  a  ticket,  in  a  certain  lottery,  without  giving 
any  description  whatever,  either  of  the  ticket  or  the  lot- 
tery, on  the  ground  that  there  could  be  no  ticket  in  any  lot- 
tery which  would  not  be  within  the  prohibition  of  the  statute, 
and  it  would  be  a  mere  surplusage  to  describe  the  ticket  or  lot- 
tery. State  V.  Follett^  6  N.  H.,  53;  People  v.  Taylor y  3  De- 
nio, 99. 

PaBTIDULAB  DESOBIFnON    DEElffED  UNNECESSARY. 

It  was  held  on  an  information  for  selling  tickets,  sufficient 
to  allege  the  name  of  the  lottery,  and  the  place  where  it  was 
to  be  drawn,  without  a  further  description  either  as  to  lottery 
or  tickets.     Coheiis  v.  Virginia^  6  Wheat.,  264. 

DracEipnoK — Sctfficienot. 
It  is  held  sufficient  on  an  indictment  for  selling  lottery 
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tickets,  to  saj  ^*a  certain  lottery  ticket,''  without  giving  either 
its  tenor  or  purport.    Freleigh  v.  StaUj  8  Mo.,  606. 

Value  of  ticket— Allegation  of. 

It  is  not  necessary  to  allege  the  sum  or  value  for  which  the 
lottery  was  made.  This  is  not  a  case  where  a  certain  value  is 
essential  to  constitute  the  offense.  Hex  v.  FoTHythy  Kuss  & 
Eyan  Cr.  Cases,  274.  The  lottery  is  alike  illegal  whether  it 
be  made  for  a  great  or  small  amount.  People  v.  Taylor^  3 
Denio,  96. 

Name  of  pusohaseb. 

It  is  not  necessary  to  set  out  the  name  of  the  purchaser  of 
a  ticket.     People  v.  Taylor,  99. 

Advebtisino  in  one  state  of  lotteby  in  anotheb  state. 

An  indictment  is  good,  though  it  appears  therefrom  that 
the  lottery  advertised,  is  to  take  place  in  another  state  than 
that  in  which  it  was  advertised.  People  v.  Charles,  3  Denio, 
212;  People  v.  Sturdevant,  23  Wend.,  418;  Com.  v.  DanOy  2 
Metcalf,  329  and  338;  Charles  v.  People,  1  K.  Y.,  180. 

Exceptions — ^Avebment  of. 

The  sale  of  lottery  tickets  being  totally  prohibited,  it  is  not 
necessary  to  allege  that  the  lottery  or  sale  of  tickets  was  not 
authorized  by  law.    People  v.  SturdevarU,  23  Wend.,  417. 

Duplicity. 

Under  a  statute  which  provided  that  "if  any  person  sell  or 
offer  for  sale,"  etc.,  and  where  the  indictment  charged  that 
the  defendant  "  offered  for  sale  and  did  sell,"  it  was  not  bad 
for  duplicity,  and  did  not  charge  two  crimes.  Com,  v,  Eaton^ 
15  Pick.,  273;  LaBean  v.  People,  6  Park.,  Cr.  R,  387. 

Elements. 

The  advertising  of  a  lottery,  or  sale  of  tickets,  in  a  state 
prohibiting  the  carrying  on  of  lotteries,  or  the  sale  of  tickets 
thereof,  is  a  crime,  though  the  lottery  is  advertised  to  be  car- 
ried on  in  another  state.  The  mere  advertising  of  one  is  an 
offense.    People  v.  Sturdevant,  23  Wend.,  418;    Com.  v. 
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Dana^  2  Metcalf,  329  and  338;    People  v.  Charles^  3  Denio, 
212;  Charles  v.  People^  1  N.  Y.,  180. 

Definition. 

A  lottery  is  a  Bcheine  for  the  distribution  of  prizes  by 
cbance.  Bouvier's  Law  Dictionary,  Vol.  2,  p.  86;  Webster's 
Unabridged;  Dunn  v.  People^  40  111.,  465.  Drawing  prizes 
and  by  revolving  wheels.  49  Ala.,  396;  Bandall  v.  State^ 
42  Texas,  580. 

ChABACTEB  of  tickets — GONOEBTS,    ETC. 

The  Illinois  statute  in  relation  to  lotteries  reads:  ^^If  any 
person  shall  vend,  sell,  or  otherwise  dispose  of  any  lottery 
ticket  in  this  state,  he,  she,  or  they  shall  be  liable  to  indict- 
ment, and  on  conviction  thereof,  fined,  in  a  sum  not  less  than 
one  hundred  dollars,  nor  more  than  five  hundred  dollars,  and 
shall  stand  committed  until  the  fine  and  costs  are  paid." 
And  on  a  ticket  follows:    "Chicago  Industrial  College  and 
House  Festival.    This  ticket  is  a  receipt  for  five  dollars,  in 
payment  for,  and  delivery  of,  a  steel  plate  engraving,  and  ad« 
mission  to  our  concerts  and  lectures,  for  which  it  is  sold.    By 
order  of  the  oflicers,  Tlioraas  &  Co.,  General  Agents."    The 
Supreme  Court  of  Illinois  held  that  the  ticket  alone  does  not 
constitute  a  lottery,  for  we  are  not  informed  by  it  that  there 
would  be  any  distribution  of  prizes.     When,  however,  we  con- 
sider  it  in  connection  with  the  advertisement,  we  learn  that 
there  will  be  a  distribution  of  engravings,  which  evidently 
means  a  prize,  and  comes  within  the  provision  to  make  it  a 
lottery,  and  is  in  violation  of  law.     69  Illinois  160;   ThomaB 
V,  People^  2  Gr.  Cr.  Reports,  551. 

Intention — Documents — Advebtisements. 

It  is  proper  to  introduce  as  evidence,  other  tickets  sold  to 
difierent  parties,  and  bills  and  advertisements  of  a  similar 
kind,  sold  by  defendant,  for  the  purpose  of  determining  the 
intent  of  the  defendant.  59  UL,  160;  2  Gr.  Cr.  Keports, 
551. 
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MAKING  FALSE  ENTRIES  AND  RETITIINS  BT  OF* 

FICERS. 

Section  3968.  If  any  public  officer  fraudulently  make  or 
give  false  entries,  or  false  returns,  or  false  certificates  of  re- 
ceipts in  cases  where  entries,  returns,  certificates,  or  receipts 
are  authorized  by  law,  he  shall  be  fined  not  exceeding  five  hun- 
dred dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court  [Limitation 
by  section  4167,  three  years.] 


Form  of  Indietmont. 

The  State  OF  Iowa  1     In  District  Court  of county,  .  .term.  187.. 

vs.  y 

J  Indictment, 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  fraudulently  making  a  false  certificate, 
committed  as  follows:  That  on  the  .  .  .  day  of  .  .  ..  18  ...  in  Marion  township, 
county  and  state  aforesaid,  one  H.J,  tiled  before  the  said  A.  B..  who  was  then  and 
there  a  duly  qualified  and  acting  justice  of  the  peace  for  said  township,  an  informa- 
tion, charging  one  S.  P.,  with  the  crime  of  larceny;  that  afterwards,  to-wit:  on  the 
.  .  .  day  of .  .  .,  18  ...  on  a  trial  had  before  said  justice,  oussaid  informatioa. 
said  S.  P.  was  adjudged  guilty,  and.  by  the  said  A.  B..  fined  in  the  sum  of  twenty 
dollars  and  costs.  And  whereas  it  then  and  there  became  the  duty  of  said  A.  B.. 
justice  as  aforesaid,  to  return  said  fine  to  the  treasurer  of  Linn  county  aforesaid,  with 
a  certificate  to  said  treasurer  of  the  amount  of  the  fine  collected;  that  the  said  A. 
B.  did.  on  the  .  .  .  day  of  .  .  .  ,  18  .  .  ,  pay  over  to  said  treasurer  the  sum  of  ten 
dollars,  as  being  in  full  for  the  fine  collected  of  the  said  S.  P..  with  a  pretended  cer- 
tificate certifying  that  he  had  fined  said  S.  P.  in  the  sum  of  ten  dollars,  whereas  in 
fact  and  in  truth  said  A.  B..  justice  as  aforesaid,  had  collected  and  received  of  said 
S.  P.  the  sum  of  twenty  dollars;  and  thereby  willfully,  unlawfully  and  knowingly 
made  and  returned  a  fdse  certificate  of  his  doings  in  said  case,  contrary  to  and  in 
violation  of  law. 

Becobdes  oivino  false  certificates. 

Where,  under  an  indictment  against  a  Kegister  for  making 
a  certificate  or  abstract  of  title  to  lands,  which  proves  to  be 
false,  the  certificate  being  signed  E.  L.,  Register;  the  de- 
fendant's defense  was  that  he  was  not  liable,  for  the  reason 
that  the  searching  of  records  and  furnishing  certificates  is  no 
part  of  the  duties  enjoined  on  the  Register  as  the  duties  of 
said  oflSce,  and  makes  the  act  that  of  a  private  individual. 
The  court  held:  "When  an  officer,  acting  in  his  oflicial  ca- 
pacity and  under  his  official  signature,  does  an  act  which  has 
relation  and  refers  to  matters  belonging  to  his  department,  and 
under  his  particular  charge,  and  he  acts,  knowingly  and  de- 
signedly falsely,  and  tlie  act  is  one  calculated  to  mislead,  and 
one  that  may  be  used  for  the  purposes  of  fraud,  it  is  miscon- 
duct in  office."  St<ite  v.  Leach^  60  Maine  58;  11  Am.,  R. 
172.    While  it  is  held  by  the  Supreme  Court  of  Pennsylvaniai 
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in  a  civil  case,  that  the  liability  of  a  recorder  of  deeds  on  a 
false  certificate  of  search  only  extends  to  the  party  taking  the 
certificate,  and  does  not  entitle  a  future  purchaser  to  recover 
against  him.  Commonwealth  v.  Kelloggy  5  Am.^  Law  Beg- 
ister,  214. 

MALICIOUS  MISCHIEF  AND  TRESPASS  ON  PROP- 

EETY. 

IXJUBY  TO  A  DAM. 

Section  3978.  If  any  person  maliciously  injure  or  destroy 
any  dam,  lock,  canal,  trench,  or  reservoir,  or  any  of  the  appur- 
tenances thereof,  or  any  of  the  gear  or  machinery  of  any  mill 
or  manufactory;  or  maliciously  draw  off  the  water  from  any 
mill  pond,  reservoir,  canal,  or  trench;  or  destroy,  injure,  or 
render  useless  any  engine  or  the  apparatus  thereto  belonging, 
prepared  or  kept  for  the  extinguishing  of  fires,  he  shall  be 
pnnished  by  imprisonment  in  the  county  jail  not  exceeding 
one  year,  and  by  tine  not  exceeding  five  hundred  dollars. 

InJUBUS  to  BBIDOES,  railways,  and  mOHWAYS. 

Sec.  3979.  If  any  person  maliciously  injure,  remove,  or 
destroy  any  bridge,  rail,  or  plank  road;  or  place,  or  cause  to  be 
placed,  any  obstruction  on  such  bridge  or  road;  or  willfully 
obstruct  or  injure  any  public  road  or  lii^hway;  or  maliciously 
cut,  bum,  or  in  any  way  break  down,  injure,  or  destroy  any 
telegraph  post,  or  in  any  way  cut,  break,  or  injure  the  wires  or 
anv  apparatus  thereto  belonging,  he  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  more  than  five  years,  or  by 
tine  not  exceeding  five  hundred  dollars,  and  imprisonment  in 
the  county  jail  not  exceeding  one  year. 

Fob  obstructing  bailboad  tbaoks. 

See  title,  "Obstructing  Railroads."  For  evidence  under  a 
prosecution  for  violating  the  above  section,  see  title  "  Evidence/' 
section  4557. 

Injubies  to  boats,  baits,  eto. 

SBa  3980.  If  any  person  maliciously  cut  away,  let  loose, 
injure,  or  destroy  any  boom  or  raft  of  wood,  logs,  or  other 
lumber,  or  any  boat  or  vessel  fastened  to  any  place,  of  which 
he  is  not  the  owner  or  legal  possessor,  he  shall  oe  punished  by 
fine  not  exceeding  five  huncired  dollars,  and  imprisonment  in 
the  county  jail  not  more  tlian  one  year,  and  shall  also  forfeit 
to  the  use  of  the  person  so  injured  double  the  amount  of  dam- 
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ages  by  Lim  thereby  sustained,  to  be  reoovered  in  aa  action  at 
law. 

Injtikies  to  monuments,  gthde  boards,  etc. 

Sec.  3982.  If  any  person  maliciously  take  down,  injure,  or 
remove  any  monument  erected  on  any  tree  marked  as  a  bound- 
ary of  any  tract  of  land,  city,  or  town  lot;  or  destroy,  deface, 
or  alter  the  marks  of  any  such  monument  or  tree  made  for  the 
purpose  of  designating  such  boundary,  or  injure  or  deface  any 
mile  stone,  post,  or  guide  board  erected  on  any  public  way; 
or  remove,  deface,  or  injure  any  sign  board;  or  break  or  re- 
move any  lamp  or  lamp  post,  or  extinguish  any  lamp  on  any 
bridge,  way,  street,  or  passage,  he  shall  be  punished  by  fine 
not  exceeding  one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  by  both  fine  and  impris« 
onment  at  the  discretion  of  the  court. 

TfiESPASS  BY  cutting  TIMBER  AND  REMOVING  EARTH. 

Sec.  3983.  If  any  person  willfully  commit  any  trespass  by 
cutting  down  or  destroying  any  timber  or  woocf  standing  or 
growing  on  the  land  of  another;  or  by  carrying  away  timber 
or  wood  being  on  such  land;  or  by  digging  or  carrying  away 
any  earth,  stone,  marble,  slate,  coal,  copper,  lead,  iron  ore,  or 
any  other  ore  or  metal ;  or  by  taking  and  carrying  from  such 
land  any  grass,  ha}^  corn,  grain,  fruit,  or  other  vegetables;  or 
carrying  away  from  any  wharf,  street,  or  landing  place,  any 
goods  whatever  in  which  he  has  no  interest,  he  snail  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  imprison- 
ment in  the  county  jail  not  more  than  one  vear,  or  by  both 
fine  and  imprisonment  at  the  discretion  of  the  court.  If  in 
any  case  the  value  of  the  property  so  cut  down,  carried  away, 
or  otherwise  taken  shall  not  exceed  the  sum  of  fifty  dollars, 
then  the  person  so  oflending  shall  be  fined  not  exceeding  one 
hundred  dollars,  or  imprisoned  in  the  county  jail  not  exceed- 
ing thirty  days. 

Injuries  to  gardens,  and  improved  lands. 

Sec  3984.  If  any  person  willfully  commit  any  trespass  by 
entering  upon  the  garden,  orchard,  or  improved  land  of  an- 
other, with  intent  to  take,  carry  away,  destroy,  or  injure  the 
trees,  shrubs,  grain,  grass,  hay,  fruit,  or  vegetables  there  being, 
he  shall  be  punished  by  fine  not  exceeding  one  hundred  dol- 
lars, or  by  impribonment  in  the  county  jail  not  more  than 
thirty  days. 

The  same  form  for  an  information  may  be  used,  with  slight 

modifications  as  under  section  3897,  ante^  title  ^^Stealing  and 

Injuring  Fruit." 
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Defacing  and  injuring  buildings,  etc. 

Sec.  3985.  If  any  person  maliciously  injure,  deface,  or  des- 
troy any  building,  or  fixture  attached  thereto,  or  willfully  and 
maliciously  destroy,  injure,  or  secrete  any  goods,  chattels,  or 
valuable  papers  of  anotlier,  he  sliall  be  punished  by  iniprifion- 
ment  in  the  county  iail  not  more  than  one  year,  or  by  fane  not 
exceeding  five  hunored  dollars,  and  is  liable  to  the  party  in- 
jured in  a  sum  eq^ual  to  three  times  the  value  of  the  property 
80  destroyed  or  injured  in  a  civil  action. 

Defacing  public  buildings. 

Sec.  3986.  If  any  person  willfully  write,  make  marks,  or 
draw  characters  on  the  walls  or  any  other  part  of  any  church, 
college,  academy,  school  house,  court  house,  or  other  public 
building;  or  willfully  injure  or  defiice  the  same,  or  any  wall  or 
fence  enclosing  the  same,  he  shall  be  punished  by  fine  not  ex- 
ceeding one  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  more  than  thirty  days. 

Defacing  and  destroying  proclamations,  notices,  etc. 

Sec.  3987.  If  any  person  intentionally  deface,  obliterate, 
tear  down,  or  destroy  in  whole  or  in  part,  any  transcript,  or 
extract  from  or  of  any  law  of  the  United  States,  or  of  this  state, 
or  any  proclamation,  advertisement,  or  notification  set  up  at 
any  place  within  this  state  by  authority  of  law  or  by  order  of 
any  court,  during  the  time  for  which  the  same  is  to  remain  set 
np,  he  shall  be  fined  in  a  sum  not  exceeding  one  hundred  dol- 
]sir&,  or  imprisoned  in  the  county  jail  not  exceeding  thirty  days. 

Taking  property  from  boats  and  vessels. 

Sfx;.  3988.  If  any  owner,  master,  clerk,  or  any  other  person 
having  charge  of  or  belonging  to  any  boat,  vessel,  or  raft,  take 
any  cord  wood  or  any  other  species  of  pro})erty  from  the  owner 
or  his  agent,  without  the  knowledge  of  such  owner  or  agent,  or 
wit  lion t  paying  the  customaiy  price  for  the  same,  he  shall  be 
punished  by  fine  not  exceeding  two  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  six  months. 

Injuries  to  monuments  of  state  boundary. 

Sec.  3989.  If  any  person  willfully  dig  up,  pull  down,  break, 
or  destroy,  or  in  any  other  manner  injure  or  remove  any  of 
the  cast  iron  pillars  or  other  evidences  planted  and  fixed,  or 
which  may  hereafter  be  planted  or  fixexl,  in  and  along  any  part 
of  the  boundaries  of  this  state,  he  may  be  indictea  therefor, 
and,  upon  conviction  before  any  court  having  competent  juris- 
diction, shall  he  punished  by  fine  not  less  than  fifty  dollars  nor 
more  than  two  hundred  dollars,  or  by  imprisonment  in  the 
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penitentiary  for  a  term  not  less  than  six  months,  or  by  both 
Biich  tine  and  imprisonment  at  the  discretion  of  the  court 

Breaking  levees. 

Sec.  3991.  If  any  person  maliciously  injure,  break,  or  cause 
to  be  broken,  any  levee  erected  to  prevent  the  overflow  of  land 
within  this  state,  such  person  so*oflfendinff  sliall,  upon  convic- 
tion, be  punished  by  imprisonment  in  tlie  penitentiary  not 
more  than  five  years,  or  by  fine  not  exceeding  one  thousand 
dollars  and  imprisonment  in  the  county  jail  not  exceeding  one 
year. 

Obstructing  public  ditches  and  drains. 

Sec.  3992.  If  any  person  place  any  obstruction  in  any  of 
the  public  ditches  or  drains  made  for  the  purpose  of  draining 
any  of  the  swamp  lands  in  this  state,  he  shall,  upon  conviction, 
be  compelled  to  remove  said  obstructions  and  be  fined  not  less 
than  five  dollars  nor  more  than  one  hundred  dollars,  or  be  im- 

Srisoned  in  the  county  jail  not  more  than  thirty  days  at  the 
iscretion  of  the  court. 

Laws  of  1874,  chapter  17,  page  14. 

That  chapter  7  of  title  24  of  the  Code  be  and  the  same  is 
hereby  amended  by  adding  thereto  the  following  section,  to- wit: 
**If  any  person,  without  authority  or  permission  from  the 
proper  road  supervisor,  shall  in  any  manner  obstruct,  deface, 
or  injure  any  public  road  or  highway,  by  breaking  up,  plow- 
ing or  digging  within  the  boundary  lines  thereof,  he  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  more  than  thirty  days  at  the  discretion 
of  the  court." 

Limitations,  under  sections  3978,  3979,  3980,  3982,  3985, 
3988,  3989,  3991,  and  under  3983,  if  the  value  of  the  property 
taken  or  injured  exceeds  fifty  dollars,  is  three  years,  by  section 
4167;  and  for  sections  3984,  3986,  3987,  3992,  and  3983,  if  the 
property  under  this  section  does  not  exceed  fifty  dollars,  the 
limitation  is,  by  section  4168,  one  year. 

Form  of  Indiotmtnt  for  Bectlon  8078. 


Thb  State  op  Iowa  l     District  Court  of  the  county  of .  . ,  «  •   tenn,  18VS. 

vs.  V 

• J         iHdUtment 

The  grand  jury  of  the  county  of .  .  ,  in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  willful  and  malicious  mischief,  committed  as 
follows:   That  the  said  •  •  »»onthe  .  .  .  day  of.  •  • .  187  .  . ,  in  the  ocwAty  of 
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...»  and  State  of  Iowa,  did  willfully  and  malicioitsly  Injure  a  certain  mill-dam, 
then  and  there  being  over  and  across  Indian  creek,  known  as  and  called  "Gifford's 
Dam,"  and  the  property  of  one  George  GifTord,  by  then  and  there  willfully  and  ma- 
liciously cutting  and  tearing  out  the  flood  gate  of  said  dam  contrary  to  and  in  viola- 
tion of  law,  and  against  the  peace,  etc. 

7ona  of  Indiotment  under  Section  8079. 

Trb  State  of  IowaI     District  Court  of  the  county  of  ...,•.  .  term,  1878. 

vs.  >  Obstructing  a'Railroad. 
J         iHdictwumt, 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  willful  and  malicious  mischief,  committed  as 
follows:  That  the  said  .  .  .  ,  on  the  .  .  .  day  of.  .  .  ,  187  ...  in  the  county 
of .  .  .  .  and  State  of  Iowa,  did  willfully,  maliciously  and  feloniously,  in  and  upon 
the  track  of  a  certain  railroad  then  and  there  being  and  operating,  and  known  as  the 
"Dubuque  and  Southwestern"  railroad,  put  and  place  an  otstruction,  to-wit:  a 
piece  of  solid  wood  and  timber  of  the  length  of  eight  feet,  of  the  breadth  of  eight 
inches,  and  of  the  thickness  of  six  inches  [with  the  intent  then  and  there  and  thereby 
to  obstruct  the  passage  of  the  locomotive  and  train  of  cars  next  then  and  there  to 
come  upon  said  track,  and  to  throw  them  off  said  track,  against,  etc.].  and  did  then 
and  there,  by  the  unlawful  acts  and  obstruction  aforesaid,  cause  the  locomotive  and 
two  cars  of  the  train  of  cars  next  then  and  there  coming  upon  said  track,  to  be  ac- 
toally  thrown  off  said  track,  contrary  to  and  in  violation  of  law. 

The  words  inclosed  in  brackets  are  not  to  be  used  unless  the  indictment  is  for 
"Obstructing  with  intent,"  etc. 

For  imjmrimg  a  bridge:  .   .   .  did.  at  the  county  and  state  aforesaid,  on  the  .   .  • 
day  of  .   .   .  ,  1877.  willfully,  maliciously  and  unlawfully  break  down  and  damage  a 
certain  bridge  there  situated,  by  then  and  there  tearing  up  the  boards  and  floor  of 
said  bridge,  known  and  called  "Silver  creek  bridge,"  then  and  there  rendering  said 
bridge  dangerous  and  impassable,  contrary  to  and  in  violation  of  law. 

Or,  .  .  .  did,  willfully  and  unlawfully,  obstruct  a  certain  bridge  then  and  there 
situated  in  said  county  and  state,  by  then  and  there  nailing  pieces  of  timber  across 
said  bridge,  known  and  called  "Silver  creek  bridge,"  making  said  bridge  entirely 
impassabk.  contrary  to  and  in  violation  of  law. 

OhitrmcHmg  highway:  .  .  .  did.  on  the  .  .  .  day  of .  .  .,  187  ...  in  the  county 
and  state  aforesaid,  willfully  and  maliciously  obstruct  a  certain  public  highway  at  and 
near  Gold  creek  bridge,  said  highway  leading  from  Marion  aforesaid  to  Cedar 
Rapids,  in  said  county,  by  then  and  there  building  and  erecting  a  fence  on  and 
across  said  highway,  thereby  entirely  obstructing  the  free  use  of  said  highway,  con- 
trary to  and  in  violation  of  law. 

Form  of  Indiotment  nnder  Beotion  8980. 

The  State  op  Iowa,  \     District  Court  of  the  county  of  ......  .  term,  1878. 

vs.  \ 
J         Imdictment, 

The  grand  jury  of  the  county  of .  .  .  .  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  A  B  of  the  crime  of  willful  and  malicious  mischief,  committed 
as  follows:  That  the  said  A  B.  on  the  .  .  .  day  of  .  .  .,  187  ...  in  the  county  of 
.  .  ,  and  State  of  Iowa,  did  willfully,  unlawfully  and  maliciously  cut  away  and  let 
loose  a  certain  boat,  known  and  designated  as  the  "Double-six."  then  and  there 
beiog  in  Indian  creek  and  fastened  to  a  stake  on  the  bank  of  said  creek,  he,  the  said 
A  B,  not  being  the  owner  thereof,  contrary  to  and  in  violation  of  law. 

7orm  of  Indiotment  nnder  Section  8982. 

The  State  OF  Iowa)     District  Court  of  the  county  of     ......  term,  1878. 

vs.  > 
J         Indictment, 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
S^eof  Iowa,  accuse  .  .  .  of  the  crime  of  willful  and  malicious  mischief,  committed 
MfoUowi:  That  the  said  .  .  .  ,  on  the  .  .  .  day  of .  .  ..  187  ...  in  the  county 
of  •  .  . ,  and  State  of  Iowa,  did  unlawfully,  willfully  and  maliciously  break,  remove 
Bxl  destroy  a  certain  guide  board,  on  a  certain  public  highway  then  and  there  situ- 
*^i  tad  leading  from  Marion  to  Cedar  Rapids  in  said  county,  and  known  as  the 
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"Marion  and  Cedar  Rapids  Boulevard."  said  guide  board  being  then  and  there  se 
up  and  erected  by  authority  of  law,  by  the  proper  road  overseer  of  the  road  distric 
in  which  the  same  was  situated,  for  the  purpose  of  public  information  and  benefil 
contrary  to  and  in  violation  of  law. 

Or,  .  .  .  did  unlawfully,  willfully  and  maliciously  tear  down,  remove  and  destroy 
a  certain  sign  board,  then  and  there  being  on  and  over  a  certain  grocery  store  ii 
said  city  of  Marion,  known  as  "A.  K.  Davis  &  Go's"  store,  said  sign  board  bearin] 
the  inscription  of  "Groceries  and  Queensware,"  contrary  to  and  in  violation  of  law 

Form  of  Indietmont  under  Seetion  8988. 

The  State  of  Iowa  \     District  Court  of  the  county  of  ...,.•  •  term,  187£ 

vs.  [■ 
J  Indictment, 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  th< 
State  of  Iowa,  accuse  ...  of  the  crime  of  willful  and  malicious  mischief,  committe 
as  follows :  That  the  said  .  .  .  ,  on  the  .  .  .  day  of .  .  .  ,  187. . ,  in  the  county  o 
....  and  State  of  Iowa,  did  unlawfully,  willfully  and  maliciously  cut  down  ani 
destroy  six  certain  trees,  then  and  there  standing  and  growing  on  the  land  of  on* 
A  B,  in  said  county,  and  state  aforesaud.  to-wit  the  NEi  of  the  SW^.  section,  etc 
and  being  then  and  there  the  property  of  said  A  B,  and  of  the  value  of .  •  .  dol 
lars.  contrary  to  and  in  violation  of  law. 

Similar  forms  will  do  for  all  the  violations  in  said  sections  named,  with  a  sligfa 

change.    State  v.  Watrous,  13  Iowa,  490. 

Or,  under  section  S985,  for  Injuries  to  buildings: 

.  .  .  did.  on  the  .  .  .  day  of .  .  .  ,  1877,  at  the  county  and  state  aforesaid 
willfully,  unlawfully  and  maliciously  injure  a  certain  dwelling  house  then  and  ther 
situated  in  said  county  and  state,  the  property  of  A  V,  break  and  injure  by  throwioj 
stones  at  and  against  the  windows  and  doors  of  said  dwelling  house,  and  then  am 
tliere  breaking  and  demolishing  the  windows  of  said  house,  contrary  to  and  in  violi 
tion  of  law. 

Or,  under  section  3986,  for  Defacing  public  buildings: 

.  .  .  did.  on  etc.,  willfully,  maliciously  and  unlawfully  injure  anH  deface  a  certai; 
public  building,  to-wit:  the  court  house,  then  and  there  situated  at  Marion  town 
ship,  Marion  county,  and  state  aforesaid,  by  then  and  there,  with  stones,  sticks,  ani 
other  missiles,  throw  at.  against  and  into  said  building,  thereby  breaking  and  de 
stroying  the  windows  of  said  building,  the  same  being  a  public  building,  to-wit:  : 
court  house,  then  being  used  for  public  purposes,  contrary  to  and  in  violation  o 
law. 

Form  of  indictment  under  section  3987,  for  Tearing  down  public  notice  : 

.  .  .  d  d.  intentionally,  unlawfully  and  injuriously  tear  down,  defiice  and  destro; 
a  csrtain  notice,  part  printed  and  part  written,  of  the  sale  of  certain  real  estate,  se 
up  and  posted  on  a  certain  blacksmith  shop  in  the  town  of  Marion,  county  and  stafe 
aforesaid,  by  the  sheriff  of  said  county,  by  authority  of  law,  before  the  expiration  o 
the  time  for  which  the  said  notice  had  been  set  up,  and  by  law  was  to  remain  poste( 
up,  contrary  to  and  in  violation  of  law. 

Under  section  3988,  for  Taking  property  from  a  boat: 

.  .  .  did.  on  the  .  .  .  day  of  .  .  ,  at  Marion,  in  the  county  and  state  afore 
said,  he,  the  said  J.  W.,  then  and  there  having  charge  of  a  certain  boat,  known  t 
the  "Double-six,*  as  clerk  of  said  boar,  then  and  there  owned  by  one  H,  unlaw 
fully,  willfully,  and  without  the  knowledge  of  said  owner,  take  from  said  boat,  th* 
same  being  then  and  there  at  Gifford's  landing,  in  said  county  and  state,  one  k^  o 
beer,  containing  eight  gallons,  and  of  the  value  of  six  dollars,  said  keg  of  beer  ba« 
ing  been  placed  in  the  charge  of  said  H,  owner  as  aforesaid,  by  L  O  and  B  B,  ad 
dressed  and  to  be  shipped  to  one  S  P,  at  McCurdy's  Springs,  in  said  county  am 
state,  which  acts  were  done  contrary  to  and  in  violation  of  law. 

Under  section  3989,  for  Injuries  to  monuments  of  state  boundary; 

.   .   .  did.  unlawfully,  willfully  and  maliciously  take  up,  remove  and  cany  away 
certain  cost  iron  post  or  monument,  then  and  there  erected  and  set  in  the  earth  fo 
the  purpose  of  marking  and  designating  the  state  line  between  the  states  of  low 
and  Missouri,  the  same  having  been  placed  and  set  up  by  authority  of  Uiw,  agaioi 
the  peace  and  dignity  of  the  sute,  and  contrary  to  and  in  violation  of  law. 
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Under  section  3991,  for  Breaking  levees: 

.  .  .  did.  on  the  .  .  •  day  of .  .  .  ,  1877.  maliciously  injure  a  certain  levee 
erected  on  Indian  creek,  at  West  Nf  aine  street,  within  the  city  of  Marion,  said  county 
and  state,  by  then  and  there  willfully  and  maliciously  cutting  off  the  posts  set  along 
the  line  of  said  street,  to  which  plank  and  other  material  are  fastened,  and  said 
levee  being  erected  to  prevent  the  overflow  of  land  within  this  state,  said  acts  being 
done  contrary  to  and  in  violation  of  law. 

Under  section  3992,  a  similar  form  may  be  used  to  the  one  used  for  obstructing 
roads. 

There  is  no  precise  line  by  which  indictments  for  malicious 
mischief  are  separated  from  actions  of  trespass.  It  cannot  be 
expected  that  the  mere  liability  to  damages  will  operate  on  a 
mind  so  depraved.  The  injury  may  be  committed  wl^n  none 
but  the  person  injured  is  a  witness.  The  perpetrator  may  be 
insolvent,  and  thus  gratify  his  malice  with  impunity,  if  there 
is  no  redress  otherw-ise  than  by  civil  action.  This  would  be 
contrary  to  the  policy  of  every  well  regulated  government, 
which  is  to  protect  the  citizen  in  his  right  by  restraining  and 
punishing  the  wrong  doer.  The  offense  is  distinguishable 
from  an  ordinary  trespass  in  this:  that  it  is  not  only  a  viola- 
tion of  private  right,  without  color  or  pretence,  but  without 
hope  or  expectation  of  gain.  Such  an  act  discovers  a  degree 
of  moral  turpitude  dangerous  to  society,  and  for  their  security 
ought  to  be  punished  criminally,  inasmuch  as  the  act  is  an 
outrage  upon  the  principles  and  feelings  of  humanity. 

IXDICTMENT CuTTING  AND  DESTROYING  TIMBER. 

Where  an  indictment  charged:  "did  on  and  at,  etc.,  unlaw- 
fully and  willfully  cut  down  and  destroy  timber  and  wood 
standing  and  growing  on  the  land  of  one  W  C,  to-wit:  the 
KEJ,  etc.,"  it  is  not  necessary  to  more  particularly  state  the 
specific  injury  to  the  property.  When  it  is  alleged  that  the 
timber  was  cut  down  and  destroyed,  the  sum  of  all  other  in- 
juries thereto  is  included.  State  v,  WatrouSj  13  Iowa,  490; 
State  V.  Merrill,  3  Blackf.,  354. 

Value  of  timbeb  destroyed. 

Under  the  Iowa  Code  it  is  not  necessary  to  allege  the  value 
of  the  timber  destroyed,  while  by  the  Indiana  statute,  under 
which  the  State  v.  Pendon,  2  Blackf,  371,  was  decided,  the 
punishment  is  fixed  at  a  sum  not  exceeding  twofold  the  value 
of  the  property  destroyed,  and  hence  the  necessity  of  averring 
the  value  in  the  indictment.  State  v.  Watrov^j  13  Iowa,  490. 
14 


210     Malicious  Mischief  and  Tkss^asb  ok  Pbopebtt. 

Owner's  name  should  be  alleged. 

The  name  of  the  owner  of  the  land  upon  which  the  allied 
trespass  was  committed  should  always  be  given.  State  v^ 
McConkey^  20  Iowa,  575 ;  Davis  v.  Commonwealth^  30  Penn., 
421;  People  v.  Horr,  7  Barb  9;  13  Ired,  341;  PeopU  v.  Car- 
pentevj  5  Park,  Cr.  R.,  228;  State  v.  Brandt^  41  Iowa,  on 
page  608;  Read  v,  State^  1  Ind.,  511;  State  v.  Jackson,  3 
Ind.,  270.  To  allege  the  same  to  be  in  the  United  States  im 
suflBcient.    State  v.  Herrold,  9  Kansas,  194. 

Premises — Description  of. 

Under  the  New  York  statute,  which  provides  that  "evei^ 
person  who  shall  willfully  commit  any  trespass  by  cutting  dow^^ 
or  destroying  any  kind  of  wood  or  timber  standing  or  growimfc 
upon  the  lands  of  any  other,  or  upon  lands  belonging  to  thz 
people  of  this  state,  etc.,"  which  is  in  substance  the  same  dE 
the  Iowa  Code,  it  is  held  to  be  necessary  to  describe  the  lot  -c: 
premises  on  which  the  trespass  was  committed.  People  ^ 
Carpenger^  5  Park.  Cr.  R.,  228. 

DuPLicnr. 

An  indictment  charging  tliat  the  defendant  "unlawftilly,  eta, 
destroyed  and  caused  to  be  destroyed,"  does  not  charge  two  of- 
fenses.   State  V.  ITuns,  5  Blackf.,  314;  8  Blackf.,  315. 

Specific  allegation  of  injury. 

An  indictment  for  malicious  mischief  must  show  the  specific 
injury  done  to  the  property.    State  v,  AyddoU^  7  Blackf.,  157, 

Injuries  to  a  church. 

Where  an  indictment  alleged  that  the  defendant  did  "will- 
fully and  maliciously  injure  and  deface  a  certain  church  build- 
ing, commonly  called  a  church,  of  the  value  of  one  thousand 
dollars,  etc.,  the  property  of  J.  L.,  S.  M.,  and  O.  G.,  as  elders 
of  the  church  of  God,  to  the  great  damage  of  the  said  J.  L.,  etc, 
as  such  elders,  by  breaking  in  the  windows  of  said  church 
building,  and  splitting  and  breaking  the  doors  of  the  same, 
contrary,  etc.,"  it  was  held  to  be  good,  and  to  allege  that  the 
property  is  in  said  officers  is  sufficient,  without  setting  out 
the  character  of  the  title  or  interest.  State  v.  Brant j  14  IowBi 
180. 
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Elements. 

A  charge  of  cutting  down  and  conveying  away  the  timber 
of  standing  and  growing  trees  upon  the  land  of  another,  is  not 
enstained  by  evidence  showing  that  the  defendant  carried  away 
timber  or  wood  being  on  such  land.  State  v.  McConkeyy  20 
Iowa,  574. 

Injuries  to  pebsonal  pbopertt — Harness. 

Wliere  a  defendant  was  charged  to  have  maliciously  injured 
A  harness,  the  property  of  another,  it  was  held  to  be  a  crime, 
Tinder  the  common  law,  there  being  no  statutory  provisions, 
and  that  he  was  criminally  liable.  People  v.  Moody ^  6  Park. 
Cr.  K,  568.  So  the  malicious  breaking  a  cutter  is  held  to  be 
a  criminal  offense.  Loomia  v.  EdgertoUy  19  Wendell,  419; 
I  Park  Cr.  R,  568. 

.  Must  be  to  the  injury  of  another. 

A  malicious  act,  however  wanton  or  dangerous,  which  does 
not  result  in  injury  to  property,  does  not  amount  to  malicious 
mischief.  Wait  v.  Oreen^  5  Park.  Cr.  R,  185.  So  a  trespass 
upon  property,  though  willful  and  malicious,  does  not  consti- 
tute the  offence  of  malicious  mischief,  at  common  law,  unless 
committed  in  the  night  time,  or  secretly,  without  the  hope  of 
gain;  or  unless  it  consist  of  some  act  of  cruelty  to  domestic 
inimals.     WUUams  v.  People,  24  How.  Pr.,  350. 

Girdling  trees. 

On  a  charge  of  girdling  fruit  trees,  described  as  the  property 
of  A,  it  is  sufficient  proof  of  ownership  to  show  that  A  was  in 
possession  and  occupation  of  the  premises  at  the  time  of  com- 
mitting the  offence.    People  v.  HorVy  7  Barb.,  9. 

MlLiaOUS-WlLLFUL. 

The  act  must  be  willful  and  malicious.  The  allegation, 
"malicious,"  is  construed  to  mean  the  doing  of  the  act  out  of 
a  spirit  of  cruelty,  hostility  or  revenge.  This  element  must 
€xist  in  all  those  injuries  to  real  or  personal  property.  In  this 
case  the  charge  was,  "defacing  a  building."  Gommon/wealth 
V.  WUUamSy  110  Mass.,  401;  2  Green  Cr.  R,  265;  Common- 
walih  V.  Waidenj  3  Cashing,  558,  561. 
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Malice. 

Malice  may  be  inferred  from  the  act,  or  manner  of  commit- 
ting the  act,  or  by  its  repetition;  but  the  relation  existing  be- 
tween the  defendant  and  the  family  in  which  he  lived,  and  a 
third  person,  is  immaterial.     State  v.  Dermott^  36  Iowa,  107. 

Ice  in  stbeams — Kemoval  of. 

Under  an  Indiana  statute  similar  to  section  3983,  Code  1873, 
it  is  trespass  to  cut  and  remove  ice  from  the  land  of  another, 
as  much  so  as  if  it  were  earth,  and  is  a  criminal  offense.  State 
V.  PoUmyer,  33  Ind.,  402;  5  Am.  R,  224. 

Evidence  —Admissions. 

In  the  trial  of  an  indictment  for  malicious  mischief,  com- 
mitted on  property  owned  by  one  M.,  it  was  held  that  evidence 
showing  that  said  M.  admitted  that  the  property  belonged  to 
one  of  the  defendants,  when  not  offered  for  the  purpose  of  con- 
tradicting said  M.,  or  in  connection  with  evidence  showing  that 
defendant  had  knowledge  of  such  admission,  was  immaterial 
and  inadmissible.    State  v.  Belong^  12  Iowa,  454. 

Ownership  in  trustees — How  proven. 

Where  the  charge  was  of  defacing  a  church,  and  the  owner- 
ship alleged  to  be  in  certain  trustees  or  elders  of  such  church 
organization,  it  is  proper  to  show  the  ownership  by  their  elec- 
tion according  to  the  forms  and  usages  of  the  society.  Staie 
V,  Brandt^  14  Iowa,  180. 

Defense — Malicious  intent. 

TVlien  it  appeared  that  parties  were  fighting  or  quarreling, 
and  one  threw  a  stone  at  another,  and  the  stone  struck  a  house 
or  window,  instead  of  the  party  intended  to  be  struck,  it  was 
held  that  a  conviction  could  not  be  sustained  for  malicious 
mischief  to  the  building,  there  being  no  intent.  Rex  v.  Pern- 
hleton,  12  Cox's  Criminal  Cases,  607;  L.  R  2  0.  C,  119;  3 
Green  Cr.  R,  19. 

Justification. 

Where  one  has  for  a  long  time  been  in  the  habit  of  using  a 
way  across  the  land  of  another,  and  he  believes,  in  good  faith, 
that  he  has  a  right  to  use  it,  he  will  not  be  guilty  of  maliciooB 
trespass  for  removing  a  fence  placed  across  such  way.    Palm$f 
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V.  State,  45  Ind.,  388;  2  Green  Cr.  K.,  718.  Nor  for  cutting 
timber  where  the  defendant  has  possession  under  a  contract  of 
purchase.  Howe  v.  State,  10  Ind.,  492.  To  the  same  effect 
is  Windsor  V.  State,  13  Ind.,  375;  Goforth  v.  State,  8  Humph., 
37;  Dye  v.  Commonwealth,  7  Gratt.,  Va.,  662;  2  Green  Cr. 
E.,  720;  or  where  the  act  was  done  in  the  exercise  of  an 
avowed  legal  right.    State  v.  Flynn,  28  Iowa,  26. 

Joint  and  separate  trial. 

Where  the  defendants  were  jointly  indicted  for  a  misde- 
meanor, it  was  a  discretionary  power  of  the  court  as  to  whether 
they  should  be  tried  jointly  or  not    State  v.  Gigher,  23  Iowa, 

318. 

Yebdict — ^Valub. 

In  cases  of  malicious  mischief  it  is  not  necessary  to  find  the 
Talue  in  the  verdict.    State  v.  Gigher,  23  Iowa,  318. 

Highways — Obstruction  of. 

Under  Section  4089,  Code  1873,  title,  "Nuisance  and  Abate- 
ment Thereof,"  the  obstructing  or  incumbering  by  fences, 
building,  or  otherwise,  the  public  highways,  private  ways, 
streets,  alleys,  commons,  landing  places  or  burying  grounds, 
are  nuisances,  and  indictable  as  such. 

Indictment — Willful,  itntlawful. 

Where  the  indictment  charged  "  that  the  defendant  willfully 
obstructed  the  public  road,  etc.,"  this  averment  is  sufficient 
as  having  been  done  "unlawfully."  Capps  v.  State,  4  Iowa, 
503. 

Location  and  description  of  road. 

Under  the  Ohio  law  of  1857,  which  is  in  substance  the  same 
as  that  in  Iowa  above  cited  as  section  4089,  "  the  obstructing 
or  incumbering  by  fences,  buildings,  structures  or  otherwise, 
any  of  the  public  highways,  or  streets  or  alleys  of  any  city  or 
village,  sliall  be  deemed  nuisances."  Laws  of  1857,  section  2, 
Ohio  law.  Under  this  law  the  indictment  charged:  "A  cer- 
tain county  road,  lawfully  and  regularly  established,  laid  out, 
opened,  worked,  and  used  as  a  public  highway  by  the  citizens 
of  the  State  of  Ohio,  and  which  said  public  highway  is  situate 
in  the  township  of  Jackson,  in  said  county  of  Ashland,  and 
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State  of  Ohio,"  sufficicutly  describes  the  i-oad,  and  need  not 
describe  the  particular  place  of  the  alleged  obstniction,  not 
being  a  necessary  ingredient  of  the  offense;  nor  that  the  pub- 
lic passing  or  repassing  was  actually  hindered.  This  may 
have  been  required  under  the  common  law,  but  is  not  under 
the  above  statute  law.  Matthews  and  Buzzard  v.  Stats,  26 
Ohio  St.,  536.  It  was  contended  that  a  particular  description 
in  the  indictment  was  necessary,  so  that  if  an  order  is  made  by 
the  court  to  remove  the  nuisance,  it  was  essential  to  direct  the 
officer  to  remove  it,  and  hence  the  place  of  obstruction  must  be 
set  out.  This  theory  was  held  to  be  good  in  Wood  v.  State,  5 
Ind.,  433;  Cox  v.  State^  3  Blackf.,  193.  This,  however,  is  not 
the  case  under  the  Ohio  law,  as,  under  that  law,  an  order  to 
remove  or  abate  a  nuisance  will  not  be  issued  as  a  matter  of 
course;  but  on  hearing  of  a  motion  for  such  order,  either  party 
will  be  heard  upon  testimony,  after  conviction,  and  if  it  then 
appears  that  such  nuisance  has  ceased  to  exist,  the  order  should 
not  issue.  So  that  an  order  of  removal  does  not  have  to  be  a 
part  of  the  sentence  on  a  conviction.  The  same  applies  to  sec- 
tions 4092,  4093,  Iowa  Code,  title  "Nuisance."  Smith  v. 
State,  22  Ohio  St.,  539;  25  Ohio  Stat.,  on  page  541. 

Force  and  arms. 

The  indictment  need  not  allege  the  obstructions  to  liave 
been  done  -witli/brce  and  ar;/w.     Commonwealth  v.  Gowen^  7 

Mass.,  378. 

Elements — Nuisance. 

Section  26,  Chapter  154,  Laws  of  1858,  as  incorporated  in 
the  Rev.,  1860,  and  now  in  Section  993,  Code  1873,  which  en- 
acts tliat  "Tlie  supervisor  shall  remove  obstructions  in  the 
highways  caused  by  fences  or  otherwise,  etc.,'^  does  not  repeal 
the  section  in  the  chapter  on  nuisances,  providing  for  the  pun- 
ishment for  the  obstruction  of  a  highway,  and  declaring  the 
same  to  be  a  nuisance.     State  v.  Berry,  12  Iowa,  58. 

EoAD  PETmoN— Notice— Jurisdiction  op  inferior  tribunal. 

Where  the  proceeding  to  establish  highways  are  within  the 
jurisdiction  of  county  commissioners,  board  of  supervisors,  oi 
inferior  tribunals,  it  is  well  settled  that  where  such  inferioi 
tribunal  lias  exclusive  jurisdiction  over  any  subject,  expressly 
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conferred  by  the  legislature,  and  where  it  has  acquired  juris- 
diction over  such  subject  matter  in  the  manner  prescribed  by- 
law, that  every  presumption  thereafter  is  in  favor  of  the  legality 
of  its  proceedings,  and  that  any  objections  to  the  irregularity 
of  its  action  cannot  be  raised  collaterally,  but  must  be  upon 
appeal  or  certiorari.  Where,  however,  the  record  shows,  as  in 
this  case,  that  such  court  never  acquired  jurisdiction,  no  pre- 
sumptions obtain  in  its  favor.  State  v.  Berry^  12  Iowa,  on 
page  60. 

Legality  of  proceedings — Power  of  viewer. 

A  commissioner  appointed  to  survey  and  lay  out  a  highway 
has  no  power  to  extend  the  same  beyond  the  terminus  named 
in  the  notice  and  petition,  and  a  report  establishing  such  ex- 
tension, though  approved  by  the  county  judge,  now  "super- 
visor,"  is  null  and  void.    State  v,  Mobly,  18  Iowa,  525. 

luLEGALITY PoWER  OF   CLERK. 

The  clerk  of  the  board  of  supervisors  has  no  authority  to 
appoint  a  commissioner  to  view  a  road,  but  the  board  may 
confer  the  power  on  the  clerk  to  fix  a  day  when  the  commis- 
sioners shall  act.    State  v.  JTifriball,  23  Iowa,  531. 

Final  establishment. 

As  the  final  establishment  of  a  road  involves  important 
questions  of  private  right  and  public  good,  it  is  doubtful 
whether  it  was  intended  that  the  board  should  in  any  case  ab- 
dicate its  functions,  or  transfer  their  exercise  in  this  respect  to 
the  clerk.    State  v.  Kimhall^  23  Iowa,  531. 

lIlOnWAY  BY  PRESCRIPTION. 

To  constitute  a  highway  by  prescription,  based  upon  use  by 
the  public  for  the  length  of  time,  with  the  knowledge  and  con- 
sent of  the  owner  of  the  soil,  there  must  be  an  absence  of 
proof  that  the  road  was  so  used  by  leave,  favor  or  mistake. 
K  it  be  shown  that  the  apparent  consent  of  the  owner  was 
based  upon  the  mutual  mistake  of  himself  and  the  public  as 
to  the  location  of  the  section  line  along  which  it  was  intended 
the  road  should  run,  no  highway  by  prescription  will  be  gained 
there,  and  the  owner  may  insist  upon  the  road  being  straightened 
or  changed  to  the  line  intended.    State  v.  Crew^  30  Iowa  258. 

A  highway  which  is  opened  and  used  with  the  assent  or 
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acquiescence  of  the  owner,  will  be  presumed  to  have  been  in- 
tentionally dedicated  by  him  to  the  use  of  the  public,  but  his 
assent  will  be  presumed  only  when  he  is  aware  of  the  use  of 
his  property  by  the  public,  or  when  facts  will  justify  the  pre- 
sumption that  he  is  aware  of  its  use.  The  use  of  wild  and 
uninclosed  lands,  timber  or  prairie  land,  by  the  public  as  a 
highway,  will  not  raise  a  legal  presumption  that  the  owner  had 
notice  of  the  use  of  the  land  for  such  purpose.  State  v.  K, 
(7.,  St.  J.  and  (7.,  B.  It.  Co,^  45  Iowa,  139.  In  support  of 
the  proposition  that  the  use  of  wild  or  timber  lands  by  the 
public  will  not  raise  a  presumption  that  the  owner  had  notice 
of  its  use  for  such  purpose,  the  following  authorities  are  cited: 
Wai^iier  v.  President  of  th^  Town  of  Jacksonville^  15  111., 
237;  ^YaU  v.  Trapp^  2  Eich,  136;  Uarding  v.  Jasper^  14 
Cal.,  C42;  Hutlo  v.  Tlndall,  6  Rich.,  396;  Hogg  v.  Gilly  1 
Mc.  M.,  329;  Scott  v.  State^  1  Sund.,  629;  Ileioins  v.  Smithy 
11  Mete.,  241;  Gibson  v.  Durham^  3  Kich.,  136;  Com.  v. 
Kelly,  8  Gratt.,  632;  Beth^n  v.  Turner,  1  Greenleaf,  111; 
Stacy  V,  Miller^  14  Mo.,  478 ;  45  Iowa,  on  page  144. 

Width  of  highway. 

A  prosecution  may  be  supported  for  obstructing  a  highway, 
established  by  user  or  prescription,  which  is  of  less  width 
than  a  county  or  state  road  established  in  the  manner  pointed 
out  by  the  statute.    State  v.  Jiobinson,  28  Iowa,  514. 

Less  avidth  than  laav  provides. 

Where  a  commissioner,  to  view  a  road,  made  the  following 
report:  "Whole  length  of  the  road  three  miles — road  thirty- 
three  feet  wide,"  and  the  county  court  made  an  order: 
"Whereupon  the  commissioner,  heretofore  appointed  iu  this 
case,  has  reported  in  favor  of  said  road,  and  the  court  finding 
said  road  necessary,  ordered  it  to  be  opened  and  made," 
held,  the  road  was  established  thirty-three  feet  wide,  and  the 
defendant  was  not  guilty  of  obstructing  the  highway,  who 
erected  his  fence  in  accordance  with  this  width  of  the  road 
instead  of  sixty-six  feet.  State  v.  Schlibj  Western  Jurist, 
May  No.,  1878,  page  310. 

Notice  to  bemove  fences — After  an  obdeb. 

To  render  a  person,  over  whose  land  an  order  was  made  that 
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a  road  be  established  when  all  liegal  claims  for  damages  were 
paid,  liable  to  prosecutions  for  obstructing  a  highway  by  per- 
mitting his  fences  to  remain  as  they  were  before  such  order, 
lie  must  have  had  notice  to  remove  his  fence,  or  that  the  road 
was  fully  established  in  accordance  with  the  order.  State  v. 
Ratliff,  32  Iowa,  189. 

Advebse  possession. 

While  the  public  may  acquire  the  right  to  a  highway  by 
Virtue  of  adverse  possession  and  use,  under  claims  of  right 
for  the  statutory  period,  the  same  as  an  individual,  the  pos- 
Bession  or  use  must,  nevertheless,  correspond  and  be  commen- 
BTirate  with  the  claims  of  right.    State  v.  Welpton^  34  Iowa, 

ESTABUSHED   ON  CERTAIN  LINE. 

Where  a  highway  is  established  upon  a  certain  line,  the 
law  will  not  presume  a  grant  or  prescription  of  land  outside 
of  such  line  because  of  the  public  use  thereof,  growing  out 
of  a  slight  and  mistaken  variance  between  such  use  and  the 
true  line.  State  v.  Welpton,  34  Iowa,  144.  The  law  will  not 
presume  a  grant,  or  support  a  prescription  on  account  of  a 
slight  and  mistaken  variance  between  the  use  and  the  line, 
Atkins  V.  BordmaUj  20  Pick.,  291;  2  Mete.  457;  Gomegye  v. 
Carletj,  3  Watts,  280;  Gray  v.  McCreavy^  4  Tates,  494; 
State  V.  Crow,  30  Iowa,  258. 

Establishment  by  pbesckiftion. 

To  establish  a  highway  by  prescription  there  must  have 
been  a  general  uninterrupted  use  of  the  same  as  such  by  the 
public,  under  a  claim  of  right,  for  a  period  equal  to  that  for 
the  limitation  of  real  actions.  Keyea  cfe  Crawford  v.  Tatty  19 
Iowa,  123;  State  v.  Tucker,  36  Iowa,  485. 

By  dedication. 

To  establish  a  highway  by  dedication  by  the  owner  to  the 
public,  an  acceptance  must  be  shown;  dedication  as  a  private 
waj,  or  any  length  of  user  as  such,  will  not  be  sufficient. 
Onstott  V.  Murray,  22  Iowa,  457;  Wilson  v  Sexon,  27  Iowa, 
15;  Manderschid  v.  The  City  of  Dubuque,  29  Iowa,  78; 
State  V,  Tucker,  36  Iowa,  485.  To  constitute  a  dedication 
there  must  be  an  actual  public  use,  general^  uninterrupted  and 
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continued  for  ten  years,  under  a  claim  of  right    State  v, 
Greene,  41  Iowa,  693. 

Towns  and  cities, 

Tlie  law,  in  relation  to  obstructing  a  highway,  applies  to 
towns  and  cities  as  well.  Commomoealth  v.  Oowen,  7  Mass., 
378. 

Jf ATUBAL   OBSTACLES — NoN-USEB  BY   PUBLia 

To  constitute  a  highway,  the  right  to  appropriate  land  for 
the  purpose  is  not  alone  necessary,  it  must  in  addition  be 
made  capable  of  use,  and  to  obstruct  a  highway  which  cannot 
be  used  by  tlie  public  is  no  crime.  State  v.  Shinkle,  40  Iowa, 
131.  But  where  part  is  so  obstructed,  and  part  can  be  used, 
it  is  an  offense  to  obatruct  that  portion  which  is  used.  State 
V,  McGee,  40  Iowa,  595. 

Disputed  lines. 

Where  the  precise  location  is  in  question,  it  is  error  to  in- 
struct the  jury  respecting  the  manner  of  acquiring  a  highway 
by  prescription  and  dedication;  these  questions  have  nothing 
to  do  with  the  question  as  to  lines.  State  v.  Gould j  40  Iowa, 
872. 

Malice. 

Malice  is  not  an  element  in  this  offense  for  obstructing  a 
highway.  ^  State  v,  Gould,  40  Iowa,  374, 

Payment  of  costs — CoNDmoN. 

To  render  a  person  liable,  where  the  road  is  established,  on 
payment  of  costs,  within  a  certain  time,  it  must  appear  that 
the  condition  had  been  performed  within  that  time.  State  v. 
GlasSj  42  Iowa,  56.  So,  on  condition  of  payment  of  damages 
and  no  date  of  payment,  it  then  will  be  presumed  to  have 
been  paid  when  it  was  required.    State  v.  Prine,  25  Iowa,  233. 

Public  and  private  bights. 

To  make  the  obstructions  of  a  public  way  an  indictable 
offense,  it  nnist  injuriously  affect  some  right  in  which  the 
public,  in  their  aggregate  capacity,  have  a  common  interest, 
as  distinguished  from  a  mere  individual,  or  private  right. 
Peojfle  V.  Jackson,  7  Mich.,  432. 
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JuRisDicmoN — NoncB  of  pimTioN. 

Notice  mnst  be  given  of  the  pendency  of  an  application  for 
the  establishmennt  of  a  road,  to  confer  jurisdiction  npon  the 
supervisors,  and  unless  it  appear  to  have  been  given,  jurisdic- 
tion will  not  be  presumed.  State  v.  Berry j  12  Iowa,  58; 
State  V.  Anderson^  39  Iowa,  274.  Jurisdiction  will,  however, 
be  presumed  if  it  be  shown  from  the  record  that  the  court 
establishing  the  road  decided  that  sufficient  notice  had  been 
given.  Mc  Collister  v,  Shuey  et  al,y  24  Iowa,  362.  And  if 
the  record  shows  that  notices  were  posted,  it  will  be  presumed 
that  parol  proof  was  introduced  to  show  they  were  put  up  in 
the  manner  required  by  law.  Woohey  v.  Supervisors  of 
Hamilton  Co.^  32  Iowa,  130.  Extrinsic  proof  is  admissible 
upon  the  introduction  of  the  record  to  show  notice.  Upon 
such  proof  the  court  will  infer  that  the  notices  were  given, 
but  had  been  lost  from  the  files.  Keyes  <&  Crawford  v.  Tait^ 
19  Iowa,  123;  State  v.  Anderson^  39  Iowa,  275. 

Board— AuDrroR — Power  to  establish  roaj>. 

The  board  of  supervisors  alone  have  the  power  to  order  a 
road,  and  an  auditor  has  no  jurisdiction  in  such  a  case  to 
order  it  or  forbid  it.  State  v.  Wagner^  May  No.,  Western 
Jurist,  page  296. 

EvmEKCE — Record — What  must  appear. 

When  a  petition  and  notice  are  necessary  to  confer  upon  an 
inferior  tribunal  jurisdiction  of  the  subject  matter,  the  rec- 
ord must  show  that  a  petition  and  notice  were  filed  to  raise 
such  presumption  in  favor  of  the  regularity  of  its  proceed- 
ings. State  V.  Berry y  12  Iowa,  58;  State  v.  Anderson^  89 
Iowa,  275. 

County  road — Highway — Distinction. 

Under  an  indictment  for  obstructing  a  certain  county  road, 
evidence  to  show  a  highway  by  use  or  prescription,  is  not  ad- 
missible. "'Highway"  implies  a  road  laid  off  and  established 
under  and  in  the  manner  provided  by  the  statute.  State  v. 
Snyder^  25  Iowa,  208;  Dimon  v.  People^  17  111.,  416. 

Becord — Starting  point  and  terminus. 
A  record  of  establishment  of  a  county  road,  which  fails  to 
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show  with  any  certainty  the  starting  point  or  terminus  of  the 
road,  is  objectionable  for  uncertainty  in  a  prosecution  for  ob- 
structing a  county  road.    State  v.  Snyder^  25  Iowa,  208. 

Discrepancies  in  description. 

In  a  description  of  distances  between  certain  points  on  the 
line  of  a  road,  which  are  evidently  the  result  of  clerical  mis- 
take, and  which  may  be  corrected  by  reference  to  other  parts 
of  the  record,  will  not  render  the  location  of  the  road  void  for 
uncertainty.    State  v.  PrinCj  25  Iowa,  232. 

BeCORDS,  SUFFICIENOy  OF. 

Whether  the  records  and  papers  which  are  offered  in  evi- 
dence to  show  a  legal  establishment  of  a  road  are  sufficient,  is 
a  question  of  law  for  the  court,  and  not  of  fact  for  the  jury. 
State  V.  Pi'inej  25  Iowa,  232. 

Identification  of  plat. 

Although  the  plat  of  a  road  is  not  referred  to  or  identified 
in  the  report  of  the  commissioner,  yet  it  is  sufficient  if  it  is 
referred  to  in  the  records  of  adjudication.  State  v.  Pruhej 
25  Iowa,  232. 

Production  of  petition  and  notice. 

That  a  petition  for  a  road  is  not  produced,  nor  offered  in 
evidence  in  a  prosecution  for  obstructing  a  highway,  consti- 
tutes no  valid  objection  to  the  admission  of  the  road  record, 
when  it  appears  therefrom  that  the  petition  was  presented, 
filed  and  acted  upon.    State  v,  Zafie^  26  Iowa,  223. 

State  not  confined  to  documentary  evidence. 

In  a  prosecution  for  obstructing  a  highway  the  State  is  not 
confined  to  documentary  evidence  of  its  establish naeut,  the 
same  as  in  a  prosecution  under  an  indictment  charging  the 
obstruction  of  a  county  road,  but  may  prove  the  existence  of 
a  highway  by  evidence  of  user  and  consent  for  the  requisite 
length  of  time.    State  v.  liolinson^  28  Iowa,  614. 

ILilMING  OR  DISFIGURING. 

Section  3857.  If  any  person,  with  intent  to  maim  or  dis- 
figure, cut  or  maim  the  tongue;  cut  out  or  destroy  an  eye;  cut 
slit,  or  tear  ofi'  an  ear;  cut,  bite,  slit,  or  multilatethe  nose  or 
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Up;  cut  off  or  disable  a  limb  or  any  member  of  another  person, 
he  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  five  years,  and  Dy  fine  not  exceeding  one  thousand 
dollars  nor  less  than  one  hundred  doUars.  [Limitation,  by 
section  4167,  three  years. 

Form  of  Indiotmant. 

The  State  OF  Iowa  ")     District  Court  of  the  county  of .   .  .»  .   .  .  term.  1878, 

vs.  y 
j  indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  disfiguring  another,  committed  as  fol- 
lows: Thesaid  ...  on  the  day  of .  .  .  187  .  in  the  county  of  .  .  .  and  State  of 
Iowa,  did  then  and  there,  with  force  and  arms,  in  said  county  and  state  aforesaid, 
tnd  being  then  and  there  armed  with  a  certain  dangerous  weapon,  to  wit:  a  knife, 
with  intent  to  disfigure  one  C  D  willfully,  unlawfully  and  feloniously  make  an  assault, 
and  did  then  and  there,  with  the  said  knife,  feloniously  cut  and  slit  the  nose  of  him 
the  said  C  D,  contrary  to  and  in  violation  of  law. 

If  the  offense  is  mayhem,  or  maiming,  then  so  charge,  stating  the  member  so 
maimed.  No  offense  of  maiming  can  be  charged  unless  some  member,  necessary  for 
a  person's  defense,  is  injured. 

Maiming — Mayhem. 

The  word  "  maim"  implies  a  permanent  injury.  Such  is  its 
Bigoification  under  a  statute  making  it  indictable  to  kill,  maim 
or  wound  any  cattle,  and  the  same  appears  to  be  its  generel 
legal  meaning.  At  common  law  a  maim,  or  mayhem,  is  such 
an  injury  as  renders  a  man  less  able  in  fighting,  to  defend 
himself  or  annoy  his  adversary.  Sec.  331.,  1  Bishop  Crim.  Law, 
4th  edition,  page  332.  So  the  cutting  off  or  disabling  or  weak- 
ling a  man's  hand  or  finger,  striking  out  an  eye  or  foretootli, 
castrating  him  or  breaking  his  skull.  Kelly's  Crim.  Law,  Sec. 
523,  page  277. 

Elements. 

Under  a  Massachusetts  statute  of  1805,  it  was  held  that  the 
cutting  off  an  ear  is  not  a  felony,  for  the  reason  that  it  did 
Dot  deprive  a  person  of  his  power  of  defense  in  fighting. 
Commonwealth  v.  Newell^  7  Mass.,  245, 

Verdict  of  lesser  offense. 

Where  the  defendant  is  charged  with  maiming  or  disfiguring, 
he  may  be  acquitted  of  maiming,  and  found  guilty  of  an  assault, 
or  an  assault  and  battery,  as  every  battery  necessarily  includes 
an  assault;  likewise  every  intentional  disfiguring  and  maiming, 
luider  the  law,  includes  a  battery  as  well  as  an  assault,  and 
where  the  maiming  or  disfiguring  is  charged  it  is  not  necessary 
to  charge  an  assault  in  order  to  justify  the  jury  in  finding  a 
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verdict  for  an  assault,  or  an  assault  and  battery,  on  the  princi 
pie  that  the  greater  includes  the  lesser  offense.     Benham  v. 
State,  1  Iowa,  542;  McBride  v.  /State  2  Eng.,  374;  Stewart  v. 
State,  5  Hausser,  241 ;  State  v.  Kennedy^  7  Blackf.,  233 ;  State 
V.  Ahaenoe,  4  Porter,  Ala.,  397. 

EviDENOE — Defense. 

Self  defense  can  only  be  sustained  by  proof  that  the  resistance 
was  in  proportion  to  the  injury  offered.  Hayden  v.  State  4 
Blackford,  546. 

MALICIOUS  THREATS.— EXTORTION. 

Section  3871.  If  any  person,  either  verbally  or  by  any 
wriUen  or  printed  communication,  maliciously  threaten  to 
accuse  another  of  a  crime  or  offense,  or  to  do  any  injury  to 
the  person  or  property  of  another,  with  intent  thereby  to  ex- 
tort any  money  or  pecuniary  advantage  whatever,  or  to  com- 
pel the  person  so  threatened  to  do  any  act  against  his  will,  he 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  than  two  years  or  by  a  tine  not  exceeding  five  hundred 
dollars.     [Limitation,  by  Sec.  4107,  three  yearsj 


The  indictment  may  be  in  the  following  form: 

1 


The  State  of  Iowa  )      District  Court  of  the  county  of  .  .  . ,  •  .  .  term.  1878. 
vs.  \ 

Indicimtni, 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  .  .  .  of  the  crime  of  maliciously  threatening  to  accuse  another 
of  a  crime  committed  as  follows :  That  the  said  .  .  .  on  the..  .  day  of  .  .  • 
1877.  in  the  county  of  .  .  .  and  State  of  Iowa,  with  intent  to  extort  money  from 
one  A  B,  did  maliciously  and  feloniously,  verbally  threaten  to  accuse  the  said  A  B. 
of  the  crime  of  adultery  with  one  C  B,  wife  of  said  L  F,  the  defendant,  contrary  to 
and  in  violation  of  law. 

Second  Count.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
In  the  name  and  by  the  authority  of  the  State  of  Iowa,  aver,  find  and  present,  that 
the  said  L  F,  at  and  within  the  county  and  state  aforesaid,  on  the  .  .  day  of .  .  .  , 
18  .  ,  with  intent  to  extort  money  from  one  A  B  maliciously  and  feloniously,  did, 
by  a  written  communication,  by  the  said  L  F  sent  to  the  said  A  B,  threaten  to  ac- 
cuse him,  the  said  A  B,  of  the  crime  of  adultery  with  one  C  B,  wife  of  the  said  L  F, 
contrary,  etc. 

Or.  did  feloniously  and  maliciously  threaten  to  shoot  one  A  M,  then  and  there 
Deing.  with  intent  then  and  there,  by  means  of  said  threat  to  compel  the  said  A  M 
to  submit  to  his  person  being  searched,  the  same  being  against  the  will  of  the  said 
A  M.  and  contrary,  etc. 

The  above  form  is  approved  in  State  v.  Young^  26  Iowa, 
123.  The  compelling  by  means  of  threats  or  personal  vio- 
lence, thouffh  without  any  felonious  intent,  the  payment  of 
money  or  delivery  of  any  property  is  an  offense  under  the 
Iowa  Code.    Sec.  3871,  above  cited.    State  v.  Hollyway^  41 
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Iowa,  latter  part  of  page  203.  Where  the  indictment  seeks 
to  charge  that  the  defendant  threatened  to  accuse  one  of  em- 
bezzlement, it  should  allege  that  the  person  so  threatened  to 
be  accused  of  embezzlement  ^^  was  in  the  employment  of  some 
person  or  corporation,  as  servant,  agent  or  otherwise,"  so  as 
to  show  that  he  had  an  opportunity  to  commit  the  crime 
threatened. 

Hecessary  ingredients  of  the  offense. 

Extortion  and  pecuniary  advantage  are  not  necessary  ingre- 
dients in  the  offense  of  maliciously  threatening  to  do  an  in- 
jury to  another,  with  intent  thereby  to  compel  the  person 
threatened  to  do  an  act  against  his  will.  State  v.  JToung,  26 
Iowa,  122. 

Elements — Written  communication. 

To  send  the  following  communication  is  not  considered  as 
sending  a  letter  containing  threats  of  injury: 

"  Washington  Co.,  Dec.  2, 1865. 
"Mr.  W.  D.  Hall — Dear  Sir:  Upon  examining  the  ex- 
cise law,  I  find  tliat  note  jou  made  me  require  stamp,  and 
that  you  are  liable  to  fine  of  two  hundred  dollars  for  not 
stamping  it.  You  will  please  call  irameiliately  and  make 
satisfaction,  and  save  yourself  trouble.  Yours,  with  respect, 
W.  A.  Brabham."    Brabham  v.  State^  18  Oh.  St.,  486. 

Indictment,  sufficiency  of. 

Under  section  4633,  Code  of  Tennessee,  which  is  substan- 
tially the  same  as  the  Iowa  Code  above  given,  an  indictment 
which  cliarges  the  defendant  with  maliciously  threatening  B. 
"that  he  sliould  suffer  the  consequences  if  he  did  not  leave  a 
certain  road,"  and  then,  by  way  of  explaining  the  meaning  of 
Bald  language,  "that  he  meant  thereby  to  to  kill  him,  or  do 
him  some  great  bodily  harm,"  sufficiently  charged  the  offense. 
State  V.  Morgan,  3  Heisk.,  262;  1  Gr.,  Cr.  Kep.,  521. 

Elements  constituting  this  crime. 

The  sending  of  a  letter  need  not  come  directly  from  the 
defendant  to  the  prosecutor;  if  it  be  proved  to  be  sent  by  his 
"leans  and  directions  it  is  suflBcient.  27  Geo.,  2  C.  15.  So, 
^here  the  prisoner  dropped  the  letter  into  a  vestry  room, 
vhich  the  prosecutor  frequented.    Hex  v,  Lloyd,  2  East.  P.  C, 
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1122.  So  where  the  letter  was  in  the  handwriting  of  the  de- 
fendant who  had  sent  it  to  the  post-office  from  whence  it  was 
delivered  in  the  usual  manner.  Jiex  v.  Ilennings^  2  East 
P.  C,  1116;  also,  1  Den.,  C.  C.  R.,  30.  So  the  fixing  a 
threatening  letter  on  a  gate  with  intent  that  the  prosecutor 
should  receive  it.  1  Cox,  Cr,  Cases,  16.  Where  there  is  no 
person  in  existence,  of  the  precise  name  which  the  letter 
bears  as  its  address,  it  is  a  question  for  the  jury,  whether  the 
party  into  whose  hands  it  falls  was  really  the  one  for  whom  it 
was  intended.  Rex  v.  Carruthers^  1  Cox  C.  C,  139;  see,  also, 
generally  Koscoe,  Cr.  Ev.,  7th  Ed.,  952. 

Evidence  truth  of  accusation. 

On  an  indictment  for  maliciously  theatening  to  accuse  a 
person  of  a  crime  with  the  intent  to  extort  money,  it  is  Iield 
that  evidence  of  the  truth  of  the  threatened  accusation  or 
commission  of  crime  is  admissible  on  the  question  of  intent. 
As  it  is  said,  per  Ames,  J.:  "  If  Robinson  had  in  fact  made 
such  an  assault  upon  the  defendant's  wife,  the  defendant 
might  lawfully  demand  reparation.  If  the  wrong,  which  he 
had  offered  to  prove,  had  in  fact  been  committed,  the  demand 
which  the  defendant  made  for  payment  may  have  been  with- 
out the  intent  to  extort  money,  necessary  to  constitute  the 
crime  alleged  in  the  indictment.  Commonwealth  v.  Jones^ 
121  Mass.,  57;  23  Am.  R.,  257. 

MANSLAUCnTER 

Section  3856.  Any  person  guilty  of  the  crime  of  man- 
slaughter, shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  eight  years,  and  by  fine  not  exceeding  one 
thousaud  dollars. 

Limitation,  by  section  4165:  "A  prosecution  for  mnrder 
may  be  commenced  at  any  time  after  the  death  of  the  person 
killed." 

Form  of  Indictment. 

An  indictment,  the  form  of  which  is  given  under  the  title 
"Murder,"  will  answer  for  manslaughter,  and  without  allega- 
tions that  the  act  was  done  "deliberately,  premeditatedly  and 
with  malice  aforethought."    We  here  give  a  form  as  approved 
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under  the  New  York  satutes,  omitting  the  formal  part;  "in 
and  npon  one  H.  L.,  slie,  the  said  H.  L.,  being  then  and  there 
pregnant  with  quick  child,  feloniously  and  willfully  did  make 

an  assault,  and  that  he,  the  said   did  then  and  there 

feloniously  and  willfully  use  on,  in  and  upon  the  womb  and 
body  of  the  said  H.  L.,  the  mother  of  the  said  quick  child,  a 
certain  instrument,  to-wit,  a  piece  of  steel  wire,  of  the  length 
of  six  inches,  with  the  intent  thereby  to  then,  and  there  des- 
troy the  fcetal  life  of  the  said  quick  child,  and  the  same  not 
being  necessary  to  preserve  the  life  of  her,  tlie  said  H.  L.,  the 
mother  of  the  said  quick  child.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid  do  further  present,  that  the  said  H. 
L.  by  means  of  the  said  use  of  the  said  instrument,  willfully 

and  feloniously,  aforesaid,  upon  her  womb,  by  the  said , 

became  mortally  wounded  and  distempered,  and  of  the  said 
mortal  wounding  and  distempering,  languished  from  tlie  day 
first  aforesaid,  until  the  day  first  above  named,  when  slie,  the 
BaidH.  L.,  of  said  mortal  wounding  and  distempering,  died, 
80  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 

he,  the  said    ,  willfully  and  feloniously,  by  the  means 

aforesaid,  her,  the  said  II.  L.,  on  the  day  and  in  the  year  last 
aforesaid,  did  kill  and  slay,  against  the  form  of  the  statute, 
etc    Hunt  v.  People^  3  Park.  Cr.  R,  569. 

The  procuring  an  abortion  under  the  New  York  statutes, 
is  manslaughter  in  the  second  degree,  and  under  the  Iowa 
statutes  it  is  also,  murder  in  the  second'  ^.egree, 

LXDICTMENT. 

An  indictment  for  manslaughter,  by  striking  the  deceased 
upon  her  head  and  throwing  her  on  the  floor,  is  sustained  by 
proof  that  the  defendant  struck  her  on  the  head,  and  that  she 
fell  npon  the  floor  and  was  killed  by  striking  on  a  chair  in 
Wfall.     Cam.  v.  McAfee^  108,  Mass.,  458;  11  Am.  R,  383. 

Unlawful  act,  allegation  op. 

The  indictment  should  allege  that  the  prisoner  was  engaged 
in  the  commission  of  some  unlawful  act.  And  to  allege  *'  that 
^c  prisoner  made  an  assault,  upon  the  person  killed,  unlaw 
^fllly  discharging  and  shooting  off  at  him  a  loaded  gun,"  suffi- 
ciently describes  an  unlawful  act.  Suttcliffe  v.  StatSy  18 
Ohio,  469. 

15 
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Statutoby  language. 

Under  the  Michigan  statute  an  indictment,  or,  as  termed 
nnder  that  law,  "  information  "  which  charges  that  the  respon- 
dent on  the  day  and  year  named,-" One  Mary  A.  Bowers, 
feloniously,  willfully  and  wickedly  did  kill  and  slay,  contrary 
to  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Michigan,"  is  held  to 
be  sufficient.     People  v,  Olmsteady  30  Mich.,  431. 

Elements  constituting  manslaughter. 

Manslaughter  is  defined  to  be  the  unlawful  and  felonious 
killing  of  another,  witliout  any  malice,  express  or  implied,  and 
is  divided  into  two  kinds:  first,  where  a  man  doing  an  imlaw- 
ful  act,  not  amounting  to  a  felony,  by  accident  kills  another, 
and  this  is  called  involuntary  manslaughter;  second,  where  a 
man  kills  another  without  malice,  either  express  or  implied, 
either  unlawfully  upon  a  sudden  quarrel,  or  unintentionally, 
while  the  slayer  is  in  the  unlawful  commission  of  some  act  not 
amounting  to  a  felony.    State  v.  Aba/rVy  39  Iowa,  185. 

Malice. 

A  homicide  committed  in  a  sudden  passion  or  lieat  of  blood, 
without  deliberation  and  without  malice,  is  not  murder  in  the 
second  degree,  but  manslaughter.  Malice  is  not  essential  in 
manslaughter.    State  v,  SpangleVy  40  Iowa,  365. 

H  an  injury  be  inflicted  with  a  weapon  and  in  a  maimer  not 
likely  to  produce  death,  and  the  trespasser  should  happen  to 
be  killed,  it  would  be  no  more  than  manslaughter.  State  v, 
Vancey  17  Iowa,  138. 

Assault  with  intent  to  commit  manslaughter. 

A  defendant  may  be  convicted  of  an  assault  with  intent  to 
commit  manslaiiffhter.  State  v,  TTAi^a,  45  Iowa,  325;  over- 
ruling Same  v.  Same,  41  Iowa,  316. 

Reckless  use  of  a  gun  or  weapon. 

If  one  fires  a  gun  recklessly  or  heedlessly,  and  death  is 
caused  thereby,  the  offense  will  be  at  least  manslaughter,  not- 
withstanding the  gun  was  pointed  in  the  range  of  the  deceased 
by  accident,  with  no  desire  or  intention  to  wound  or  kill- 
State  V.  Vance,  17  Iowa,  138.    The  following  instructions  i 
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regard  to  the  reckless  use  of  firearms  were  lield  to  be  correct 
and  sustained: 

**0n  the  charge  of  manslaughter,  if  the  defendant  used  a  dan- 
gerous and  deadly  weapon  in  a  careless  and  reckless  manner, 
by  reason  of  which  the  instrument  so  used  was  discharged,  he 
is  guilty  of  manslaughter  although  no  harm  in  fact  was  in- 
tended.   Eighth,    I  submit  to  you  to  find  the  facts  of  care- 
lessness and  recklessness  under  the  evidence,  and  if  you  find  that 
the  death  of  the  party  was  occasioned  through  recklessness  and 
carelessness  of  the  defendant,  then  you  should  convict  him, 
and  if  not,  you  should  acquit.    And  by  this  I  do  not  mean 
that  defendant  is  to  be  held  to  the  highest  degree  of  care  and 
prudence  in  handling  a  dangerous  and  deadly  weapon,  but  only 
Bucb  care  as  a  reasonably  prudent  man  should,  and  ought  to, 
tinder  like  circumstances;  and,  if  he  did  not  use  such  care  he 
fihould  be  convicted,  otherwise  he  should  be  acquitted."   State 
«.  Ha/rdee^  Western  Jurist,  May  No.,  1878,  page  315. 

Husband  and  wife — Justification. 

A  man  has  no  right  to  beat  or  strike  his  wife,  even  if  she  is 
drunk  or  insolent;  and  if  he  do  so,  and  she  die  from  such  beat- 
ing, he  will  be  guilty  of  manslaughter,  at  least.  Com.  v,  Mc- 
Afee, 108  Mass.,  458;  11  Am.  R,  383;  People  v.  Winters,  2 
Park.  Cr.  R,  10;  Perry  v.  Perry,  2  Paige,  501,  503;  Com.  v. 
Fox,  7  Gray,  585. 

Without  a  felonious  intent. 

It  is  held  that  unless  the  unlawful  act  of  violence  intended 
was  felonious,  the  ofiense  was  manslaughter.  State  v.  Mc- 
Nah,  20  N.  H.,  160;  State  v.  Smith,  32  Maine,  369;  Wellar 
^'People,  30  Mich.,  16;  State  v.  Jarratt,  1  Ired.,  76;  Holly 
«.  ^iate,  10  Humph.,  141;  Rex  v.  Kelly,  1  Moody  C.  C,  113; 
Darry  v.  People,  10  N.  T.,  120;  1  East.  R  C,  270;  Com.  v. 
Fox,  7  Gray,  585. 

bfTENT  IS  NOT  A  NECESSABY  INGBEDIENT. 

In  manslaughter,  an  intent  to  kill  is  not  a  necessary  ingre- 
dient   Montgom^ery  v.  State,  11  Ohio,  424. 

"T  AN  OFFICEB  IN  ATTEMPT  TO  ARBEST. 

^ere  an  office  made  an  attempt  to  arrest  a  prisoner  with- 
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out  a  warrant,  and  it  appearing  that  the  deceased,  knowing  the 
oflScer  and  the  cause  of  arrest,  violently  resisted  the  arrest,  it 
is  not  unlawful  for  the  officer  to  use  force,  in  return,  to  make 
the  arrest,  or  to  defend  himself  against  the  attack  of  the  of- 
fender, without  notice  to  him  of  the  cause  of  arrest,  or  of  the 
abandonment  of  the  attempt  to  make  the  arrest.  Wolf  v. 
State,  19  Ohio  St.,  248. 

Evidence,  sufficiency  of — Motive. 

It  is  in  cases  of  proof  by  circumstantial  evidence  that  the 
motive  often  becomes  not  only  material  but  controling,  and  in 
such  cases  the  facts  from  which  it  may  be  inferred  must  be 
proved;  it  cannot  be  imagined,  any  more  than  any  other  cir- 
cumstance in  the  case.  The  same  degree  of  certainty  is  requisite 
to  convict  of  manslaughter.  People  v,  Bennett,  49  N.  Y.,  137. 

Statements  by  deceased  as  to  condition  of  health. 

Tlie  representations  of  deceased  persons  as  to  the  state  of 
their  health,  where  relevant  to  the  issue,  have  been  fi*equently 
received,  without  proving  that  they  were  made  under  the 
belief  of  approaching  death.  Aveson  v.  Lord  Kinnnvrdy  6  East, 
188, 198;  1  Phil.  Ev.,  233;  Emit  v.  PeopU,  3  Park.  Cr.  R, 
669. 

MINGLING   POISON  WITH  FOOD  WITH  INTENT 

TO  KILL  OR  INJURE. 

Section  3877.  If  any  person  mingle  any  poison  with  any 
food,  drink,  or  medicine,  with  intent  to  Icill  or  injure  any  human 
being,  or  willfully  poison  any  spring,  well,  cistern,  or  reser- 
voir of  water,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  ten  years  and  by  fine  not  exceeding 
one  thousand  dollars.  [Limitation,  by  section  4167,  three 
years. 


Form  of  Indictment 

The  State  of  Iowa,  \  In  District  Court  of .   .   .  County,  .   .   .   term,  1878. 
vs.  \ 

J      Indictment. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  .  .  .  ,  of  the  crime  of  mingling  poison  with  food,  committed 
as  follows:  That  the  said  defendant  on  the  .  .  .  day  of .  .  .  ,  187  .  ,  in  the  county 
of.  .  .  ,  and  State  of  Iowa,  did  willfully  and  maliciously  mix  and  mingle  a  UifB 
quantity  of  a  deadly  poison,  called  white  arsenic,  to-wit:  two  drachms  of  the  said 
arsenic  in  and  with  a  certain  sack  of  flour,  then  and  there  bein^  in  the  possession  of 
one  A  M,  with  intent  then  and  there  feloniously  and  willfully  to  cause  the  death  of 
the  said  A  M,  contrary  to  and  in  violation  of  law. 
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Or,  unlawfully  and  knowingly,  did  prepare,  mix  and  mingle  a  large  quantity,  to- 
wit :  twelve  grains  of  a  certain  poison  called  cantharides,  commonly  termed  Spanish 
flies,  with  a  certain  quantity  of  water,  to-wit:  one  gill  and  a  certain  quantity  of  gin, 
with  intent  that  on  A  M,  then  and  there  being,  should  drink  and  swallow  down  the  said 
cantharides,  commonly  termed  Spanish  flies,  so  prepared,  mixed  and  mingled  with 
the  water  and  gin  aforesaid,  with  intent  then  and  there  and  thereby  to  do  her,  the 
said  A  M,  an  injury. 

This  form  is  approved  in  Madden  v,  Staie,  1  Kansas,  340. 

INDICTMENT — Allegations — Duplicity. 

The  alleging  of  the  taking  and  of  tlie  consequence  and  effect 
of  the  drugs  or  medicines,  is  not  required,  and  form  no  part  of 
the  crime;  and  if  alleged  must  be  regarded  as  surplusage;  nor 
that  water,  or  gin,  with  w^hicli  the  drug  was  mixed,  was  a  drink. 
Madden  v.  State^  1  Kansas,  34:0.  So,  to  charge  "  did  cause  to 
be  administered  and  did  administer,"  is  not  bad  for  duplicity. 
Ld  Bean  v.  People^  6  Park.  Cr.  R.,  371 

Lttent  to  take  the  drug. 

It  is  not  necessary  to  allege  that  the  water  was  mixed  with 
intent  that  one  should  drink  it.  Tlie  charge  is  sufficient  if  it 
charges  that  the  mixing  was  done  with  intent  to  "injure  or 
kill."    Madden  v.  State^  1  Kansas,  340. 

Felonious. 

The  word  "feloniously"  might  be  properly  charged  under 
the  common  law,  but  no  such  allegations  are  required  under 
the  Kansas  statute,  which  is  in  substance  the  same  as  the 
Iowa  Code.    Madden  v.  State,  1  Kansas,  340. 

Elements  —  Admcostebinq  with   intent  to    have    sexual 
intercoukse. 

If  the  prisoner  mingled  cantharides  with  other  substances 
for  the  purpose  of  exciting  the  sexual  passions  of  a  female,  in 
order  that  he  may  liave  intercourse  with  her,  this  constitutes 
an  offiense.  People  v.  Camiichaely  5  Michigan,  10;  9  Cox's 
C.C.,20;  31  L.  J.  M.  C,  72. 

Intent — The  doing  of  one  unlawful  act  to  accomplish 

ANOTHER. 

Where  the  defendant  mixed  the  drug  for  the  purpose  of 
having  sexual  intercourse,  and  thereby  was  guilty  of  secluction, 
or  rape,  this  would  not  be  a  defense;  but  he  can  be  convicted 
of  mixing  dnigs  with  food  or  drink,  and  if  a  double  intent 
listed  to  commit  two  indictable  acts,  the  question  which  was 
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tlie  principal,  and  whicli  the  subordinate  intent  was  immaterial, 
as  a  conviction  was  proper  on  an  indictment  for  either.  People 
V.  Carrnicha^lj  5  Michigan,  on  page  15;  People  v.  AdwariUy 
5  Mich.,  22.  See,  also,  to  the  same  effect.  Rex  v.  Shadbolt,  5 
Car.  &  P.,  504:;  Re<fina  v.  Howell^  9  Carr  &  P.,  437;  Rex  v, 
Gillan^  1  Moody  C.  C,  85;  Hunfs  Case^  1  Moody,  93;  Cox's 
Casey  Russ  &  Ry.,  362;  Regiiia  v.  Bowen^  1  Car.  &  M.,  149; 
Regi/ia  v.  Button,  11  Q.  B.,  929;  8  Car.  &  P.,  660. 

Knowledge  of  prisoner  as  to  the  effect  of  drugs. 

A  defendant  may  not  know  that  the  effect  would  be  pro- 
duced which  actually  occurred;  this,  however,  is  no  excuse. 
Where  an  unlawful  act  is  done,  the  law  presumes  it  was  done 
with  an  unlawful  intent.  People  v.  CarmicTuiel,  5  Michigan, 
on  page  17;  YorlSs  Case,  9  Metcalf,  103.  So  it  has  been 
held,  tliat  if  poison  is  administered  without  authority,  and 
with  a  design  to  produce  harmless  sleep,  the  party  is  neverthe- 
less guilty  of  the  consequences  of  his  acts.  11  Humph.,  159; 
Rice  V.  State,  8  Mo.,  561 ;  Rex  v.  Long,  4  Car.  &  P.,  398, 423; 
Rex  V.  Spiller,  5  C.  &  P.,  333.  Being  an  unlawful  act,  and 
resulting  in  physical  injury,  the  criminal  intent  is  to  be  infer- 
red from  the  nature  of  the  act  and  its  actual  results.  3  Bl. 
Cora.,  120;  Coniviomoealth  v,  Burke,  105  Mass.,  376;  7  Am. 
R.,  531;  Reghia  v.  Lock,  12  Cox's  C.  C,  244;  Reyina  v.  Sin- 
clair, 13  Id.,  28;  Comnumwealth  v,  Stratton^  114  Maaa.,  303; 
19  Am.  R.,  350. 

Evidence  of  prior  attempt  to  drug. 

It  is  said  in  21  Michigan,  on  page  227,  per  Graves,  J., 
"  while  we  desire  not  to  be  understood  as  admitting  that  it  wag 
incompetent  for  the  people  to  give  evidence  of  a  prior  attempt 
by  the  prisoner  a  short  time  befoi'e  that  charged  in  the  infor- 
mation, and  of  the  same  nature,  as  bearing  upon  the  question  of 
intent,  we  find  no  occasion  at  present  to  consider  that  ques- 
tion." 

Conduct  of  prisoner  towards  injured  partt. 

It  is  proper  for  the  people  to  show  the  conduct  of  the  de- 
fendant towards  the  person  to  whom  he  gave  the  drug,  and 
also  that  of  others  there  at  the  time.  People  v.  Doyle,  21 
Michigan,  221. 
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In  order  to  see  what  application  the  Michigan  decisions 
have  under  the  Iowa  Code,  the  following  is  the  section  of  the 
Michigsu[i  statutes  relied  on,  being  nearly  the  precise  words  of 
the  Iowa  Code:  "  If  any  person  shall  mingle  any  poison  with 
any  food,  drink  or  medicines,  with  intent  to  kill,  or  injure  any 
other  person,  or  shall  willfully  poison  any  spring,  well  or  res- 
ervoir of  water,  with  such  intent,  he  shall  be  punished  by 
imprisonment  in  the  state  prison  for  life,  or  any  term  of  years." 

MINORS  PROHIBITED  IN  BILLIARD  SALOONS. 

Laws  of  1874,  Chaptkb  59,  paob  46. 

Be  it  enacted  hy  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  It  sliall  be  unlawful  for  any  person  who  keeps  a 
billiard  liall,  beer  saloon,  or  nine  or  ten  pin  alley,  or  the  agent, 
clerk,  or  servant  of  any  such  person,  or  any  person  Laving 
charge  or  control  of  any  such  hall,  saloon,  or  alley,  to  permit 
any  minor  or  minors  to  remain  in  such  ball,  saloon  or  alley, 
or  to  take  part  in  any  of  the  games  known  as  billiards,  nine 
or  ten  pins. 

Sec.  2.  For  a  violation  of  the  previsions  of  the  foregoing 
section,  the  offender  shall,  on  conviction,  thereof,  be  punished 
bjafine  not  less  than  five  dollars  nor  exceeding  one  hundred 
dollars,  or  imprisonment  in  the  county  jail  not  exceeding 
thirty  days. 

Approved,  March  21,  1874.  [Limitation,  by  section  4168, 
one  year.] 

Form  of  Information. 

The  State  of  !owa,  ^ 

vs.  V     Before.   .   .  ,  a  jtistice  of .   ,   .  Co.,  Iowa. 

.......)  Information. 

The  defendant  is  accused  of  the  crime  of  permitting  a  minor  to  play  billiards  in 
bis.  the  defendant's,  saloon. 

For  that  the  said  .  .  .  ,  in  the  city  of .  .  .  ,  county  of  .  .  .  ,  and  State  of  Iowa, 
00  the  .  .  day  of .  .  .  »  did  keep  a  saloon,  and  while  so  under  his  care,  control  and 
charge  did  then  and  there  in  his  said  saloon  on  said  day  aforesaid  willfully  and  un- 
lawfully permit  one  ...  to  play  at  biihards  in  his  said  saloon,  to-wit:  a  game  of 
btUiards  with  one  ....  having  then  and  there  a  billiard  table  in  his  said  saloon, 
•nd  the  said  .  .  •  tieing  then  and  there  a  minor,  and  the  defendant  permitting  said 
pUving  contrary  to  and  in  violation  of  law. 

Or.  the  suid  .  .  .  being  then  and  there  the  owner,  and  having  charge  and  con* 
trol  of  a  saloon  in  said  .  .  .  d*d  unlawfully  and  willtully  permit  a  minor  to  remain 
in  his  billiard  saloon,  to-wit:  one  .  .  .  .  he  the  said  .  .  •  then  and  there  being  a 
Biftor.  contrary  to  and  in  violation  of  law. 

Ltdictkent. 

Under  a  statnte  whicli  prohibited  the  keeper  of  a  billiard 
^le  from  allowing  a  minor  to  play  on  it,  and  inflicts  a  fine 
for  each  game  allowed  to  be  played,  an  indictment  which  does 
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not  allege  that  a  game  was  played,  or  name  the  person  with 
whom  the  minor  played,  or  give  any  reason  for  not  naming 
him,  is  bad,  on  amotion  to  qnash.  Zook  v.  State j  47  Ind.,  403; 
1  Am.  K.,  240.  The  indictment  should  charge  that  the  minor 
did  or  was  allowed  to  play  a  game.  1  Am.  Or.  R.,  240;  Quinn 
V.  State,  35  Ind.,  485;  Whitney  v.  State,  10  lb.,  404;  State  v. 
Newlandy  29  lb.,  212. 

Burden  of  proof. 

On  the  trial  of  an  indictment  for  permitting  a  minor  to  play 
billiards  without  the  consent  of  his  parents  or  guardian,  the 
burden  of  proof  is  on  the  State  to  show  that  the  minor  did 
not  have  the  consent  of  his  parents  or  guardian.  Conyera  v. 
State,  50  Ga.,  103;  1  Am.  Cr.  R,  237. 

MISDEMDEANORS  AND  PUNISHMENT  THEREOF. 

Section  3966.  When  the  performance  of  any  act  is  pro- 
hibited by  any  statute,  and  no  penalty  for  the  violation  of 
such  statute  is  imposed,  the  doing  of  such  act  is  a  misde- 
meanor. 

Seo.  3967.  Every  person  who  is  convicted  of  a  misde- 
meanor, the  punishment  of  which  is  not  otherwise  prescribed 
by  any  statute  of  this  State,  shall  be  j)unished  by  imprison- 
ment in  the  county  jail  not  more  than  one  year,  or  by  tine  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

MIXING,  AND  SELLING  MIXED  OILS. 

Section  3901.  If  any  person  mixes  for  sale  naptha  and 
illuminating  oils,  or  shall  keej)  or  oflfer  for  sale,  or  sell  such 
mixtuie,  or  shall  keep  or  offer  for  sale  or  sell  oil  made  from 
petroleum  for  illuminating  purposes,  or  any  other  product 
of  petroleum  infiammable  at  a  less  teniperature  or  lire  test 
than  one  hundred  and  ten  degrees  Fahrenheit,  he  shall  be 
deemed  guilty  of  a. misdemeanor,  and  punished  for  the  first 
oftense  by  tine  not  exceeding  one  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  thirty  days;  and 
for  the  second  and  every  succeeding  oflense,  by  fine  not  less 
than  one  hundred  and  not  more  than  one  thousafid  dollars,  or 
by  imprisonment  in  the  countj' jail  not  less  than  thirty  days 
nor  more  than  twelve  months,  or  by  both  such  fine  and  im- 
prisonment. [Limitation,  by  section  4168,  one  year  for  the 
first  ofiense,  and  for  the  second  oftense,  under  section  4167| 
three  years.] 
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Form  of  Infomution. 

Ths  State  of  Iowa,  ^     In  Justices  Court,  before  .  .  .  ,  a  Justice  of .  .  . 
vs.  >  County. 

j      Imformaiion. 

The  defendant  is  accused  of  the  crime  of  selling  naptha  mixed  with  oil.  For 
that  the  said  ...  on  the  .  .  day  of.  .  .  ,  187  .  ,  in  the  city  of .  .  .  ,  county  of 
....  and  State  of  Iowa,  did  unlawfully  and  knowingly  sell  a  certain  quantity  of 
naptha.  to-wit :  one  gallon,  the  same  being  mixed  at  the  time  with  illuminating  oils, 
to-wit :  kerosene,  the  same  being  at  a  less  temperature  or  fire  test  than  one  hundred 
and  ten  degrees  Fahrenheit,  contrary  to  and  in  violation  of  law. 

And  for  a  second  and  Bubseqnent  violation  it  becomes  an 
indictable  offense.  Tiie  formal  part  of  the  indictment  may  be 
as  follows: 

The  State  of  Iowa,  ")    In  District  Court  of  .  .  .  County,  .  .  .  term,  1878. 
vs. 


1    In  District  C 
)      Indictment, 


The  grand  jury  of  the  county^of  ...  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  (here  insert  substantially  the  same  as 
charged  in  the  foregoing  information). 


MURDER. 

Section  3848.  Whoever  kills  any  human  being  with  malice 
aforethought,  eitlier  express  or  implied,  is  guilty  of  murder. 

Sec.  3849.  All  murder  which  is  perpetrated  by  means  of 
poison,  or  lying  in  wait,  or  any  other  kind  of  willful,  deliber- 
ate, and  premeditated  killing,  or  which  is  committed  in  the 
perpetration  or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
mayhem,  or  burglary,  is  murder  of  the  first  degree,  and  shall  be 
punished  by  imprisonment  for  life  at  hard  labor  in  the  state 
penitentiary. 

Sec.  3850.  Whoever  commits  murder  otherwise  than  is  set 
forth  in  the  preceding  section,  is  guilty  of  murder  of  the  second 
d^rree,  and  sliall  be  punished  by  imprisonment  in  tlie  peniten- 
tiary for  life,  or  for  a  term  not  less  than  ten  years. 

Sec.  3851.  Upon  the  trial  of  an  indictment  for  murder,  the 
juiy,  if  they  find  the  defendant  guilty,  must  inquire,  and  by 
their  verdict  ascertain,  whether  he  be  guilty  of  murder  of  the 
first  or  second  degree;  but  if  such  defendant  be  convicted  upon 
his  own  confession  in  open  court,  the  court  must  proceed  by 
the  examination  of  witnesses  to  determine  the  degree  of  mur- 
der,  and  award  sentence  accordingly. 

Chapter  165 — Re-establishing  capital  punishment. 

AX  ACT  to  Repeal  Section  3349,  Chapter  2,  Title  24,  of  the  Code,  and  to 
Enact  a  Substitute  Therefor,  and  to  Restore  Capital  Punishment. 

Bt  it  enacted  hy  the  General  Assemhly  of  the  State  of  Iowa: 
Sechon  1.    That  section  3849,  chapter  2,  title  24,  of  the 
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Code,  be  and  the  same  is  hereby  repealed,  and  the  follo>ving 
enacted  in  lieu  thereof,  to-wit: 

Sec.  3849.  All  murder  which  is  perpetrated  by  means  of 
poison,  or  lying  in  wait,  or  any  other  kind  of  \villful,  deliberate 
and  premeditated  killing,  or  which  is  committed  in  the  perpe- 
tration or  attempt  to  pei^petrate  any  arson,  rape,  robbery,  may- 
hem or  burglary,  is  murder  in  the  first  decree,  and  shall  be 
punished  with  death  "or  imprisonment  for  life  at  hard  labor, 
m  the  state  penitentiai*y,  as  determined  by  the  jury." 

Sec.  2.  Upon  trial  of  an  indictment  for  murder,  the  jury, 
if  they  find  tlie  defendant  guilty,  must  designate  in  their  ver- 
dict whether  he  shall  be  punished  by  death  or  imprisonment 
for  life  at  hard  labor  in  the  penitentiary. 

Sec.  3.  When  a  verdict  of  death  has  been  agreed  to  by  a 
jury,  the  court  pronouncing  judgment  shall  fix  the  day  of  the 
execution  thereof,  which  snail  not  be  less  than  one  year  after 
the  day  on  which  the  judgment  is  rendered,  and  not  longer  than 
fifteen  months,  during  which  time  the  defendant,  against  whom 
judgment  of  death  has  been  pronounced,  shall  be  imprisoned 
m  the  penitentiary  of  the  state. 

Sec.  4.  Immediately  after  the  entry  of  the  judgment  of 
death,  the  court  rendering  such  judgment  must  transmit  by 
mail  to  the  governor  of  the  state,  a  copy  of  the  indictment,  plea, 
verdict,  judgment,  and  of  the  testimony  in  the  case. 

Skc.  5.  When  a  judgment  of  death  is  pronounced,  a  certi- 
fied copy  of  the  entry  thereof  in  the  record  book  must  be  fur- 
nished to  the  ofiicer  whose  duty  it  is  to  execute  tlie  same,  who 
shall  proceed  and  execute  accordingly,  and  no  other  warrant  or 
authority  is  necessary  to  require  or  justify  the  execution. 

Sec.  6.  The  only  officer  [s]  who  shall  have  power  to  reprieve 
or  suspend  the  execution  of  a  judgment  of  death,  are  the  gov- 
ernor and  the  sherifl^,  as  provided  in  the  next  section,  umesa 
in  case  of  an  appeal  to  the  supreme  court,  as  provided  in  sec- 
tion 18  of  this  act. 

Sec.  7.  When  the  sheriff  is  satisfied  that  there  are  reason- 
able grounds  for  believing  that  the  defendant  is  insane  or  preg- 
nant, he  may  summon  a  jury  of  twelve  persons  on  tlie  jury 
list,  to  be  drawn  by  the  clerk,  who  shall  be  sworn  by  the  slier- 
ift*  well  and  truly  to  inquire  into  the  insanity  (?/*  [or]  pregnancy 
of  the  defendant  and  a  true  inquisition  return,  and  they  shall 
examine  the  defendant  and  hear  any  evidence  that  may  be 
presented,  and  by  written  inquisition,  signed  by  each  of  tliem 
— find  as  to  the  insanity  or  pregnancy,  and  unless  the  inquisi- 
tion find  the  defendant  insane  or  pregnant,  the  sheriff  shall 
not  suspend  the  execution.    But  ii  the  inquisition  find  the 


MusDEB.  235 

defendant  insane  or  pregnant,  he  shall  suspend  the  execution 
and  immediately  transmit  the  inquisition  to  the  governor. 

Sec.  8.  Whenever  a  judgment  of  death  has  not  been  exe- 
cuted on  the  day  appointed  by  the  court  therefor,  from  any 
cause  whatever,  the  governor,  by  a  warrant  under  his  hand 
and  the  seal  of  the  state,  shall  fix  the  day  of  execution,  which 
warrant  shall  be  obeyed  by  the  sheriff,  and  no  one  but  the 
governor  can  then  suspend  its  execution. 

Sec.  9.  A  judgment  of  death  must  be  executed  by  the 
sheriff  on  the  day  fixed  in  the  judgment,  between  sunrise  and 
BiiQset,  by  hanging  the  defendant  by  the  neck  until  he  is  dead. 

Sec.  10.  A  judgment  of  death  must  be  executed  within 
the  walls  of  the  jail  of  the  county  in  which  the  judgment  was 
rendered,  or  within  a  yard  or  enclosure  adjoining  thereto,  un- 
less as  provided  in  the  next  two  sections. 

Sec.  11.  If  there  be  no  jail  in  the  county  in  which  the 
judgment  was  rendered,  or  if  it  becomes  unht  or  unsafe  for 
the  confinement  of  prisoners,  or  be  destroyed  by  fire  or  other 
wise,  and  the  jail  ot  any  other  county  has  been  legally  desig- 
nated  for  the  imprisonment  of  the  defendant  until  the  day 
fixed  tor  his  execution,  the  judgment  must  be  executed  within 
the  walls  of  the  jail  of  the  county  so  designated,  or  within  a 
jard  or  enclosure  adjoining  the  same,  and  by  the  sheriff  of 
Buch  county. 

Sec.  12.  If  there  be  two  or  more  jails  or  prisons  in  the 
same  countjr,  a  judgment  of  death  shall  be  executed  within 
the  walls  oi  either  of  such  jails  or  prisons,  or  within  an  enclo- 
sure adjoining  thereto,  as  the  court  rendering  such  judgment 
shall  therein  direct. 

Sec.  13.  The  sheriff  executing  a  judgment  of  death  must, 
at  least  three  clear  days  before  inflicting  the  punishment  of 
death,  notify  the  judge  of  the  district  court  of  his  county,  the 
district  attorney,  the  clerk  of  the  district  court,  to<jether  with 
two  physicians  and  twelve  respectable  citizens  of  his  county, 
to  be  selected  bv  him  and  the  sheriff  of  the  county  in  which 
the  trial  was  haa  and  the  offense  committed  (if  it  be  in  a  dif- 
ferent county),  to  be  present  as  witnesses  of  such  execution. 
He  must  also,  at  the  request  of  the  defendant,  permit  one  or 
more  ministers  of  the  gospel,  whom  the  defendant  shall  name, 
and  any  of  his  relations  to  attend  the  execution,  and  also  such 
magistrates,  peace  officers  and  guards  as  the  sheriff  shall  deem 
proper.  But  no  person,  other  than  those  mentioned  in  this 
section,  can  be  present  at  the  execution,  nor  shall  any  person 
under  age  be  pennitted  to  witness  the  same. 

Sac.  14.  The  sheriff  or  his  deputy,  executing  the  judgment 
of  death,  and  the  judges  attending  the  execution,  must  prepare. 
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and  sign  with  their  nauni3  of  oflSce,  a  certificate  setting  forth 
the  time  and  place  of  the  execution,  and  that  judgment  was 
executed  upon  the  defendant  according  to  the  toregoing  pro- 
visions, and  must  cause  the  certificate  to  be  signed  by  the  pub- 
lic ofticers,  and  at  least  twelve  (12)  persons,  not  relations  of 
the  defendant,  who  witnessed  the  execution. 

Seo.  15.  The  sheriff  or  his  deputy  executing  such  judg- 
ment of  death,  must  cause  the  certificate  to  be  filed  in  the  office 
of  the  clerk  of  the  district  court  of  the  county  in  which  tlie 
iudgment  was  rendered,  and  a  copy  thereof  to  be  published 
m  a  newspaper  printed  at  the  capitol  of  the  state,  and  in  one, 
if  any,  published  in  his  county. 

Seo.  16.  An  appeal  by  the  defendant  to  the  Supreme  Court, 
from  a  judgment  of  death,  shall  stay  the  infliction  of  that 
punishment,  but  the  defendant  is  to  be  retained  in  custody  to 
abide  the  judgment  on  the  appeal. 

Seo.  17.  When  an  appeal  is  taken  from  a  judgment  of 
death,  it  shall  be  the  duty  of  the  clerk  of  the  district  court  in 
which  the  iudgment  was  rendered,  to  give,  forthwith,  to  the 
defendant,  liis  agent  or  attorney,  a  certificate  under  his  hand 
and  the  seal  of  the  county,  stating  that  an  appeal  has  been 
taken  in  the  case,  and  the  sheriff  or  other  officer  having  the 
custody  of  the  defendant,  must,  upon  the  delivery  of  such  cer- 
tificate to  him,  refrain  from  the  infliction  of  the  punishment 
of  death  upon  the  defendant,  and  retain  him  in  custody,  to 
abide  the  judgment  of  tbe  appeal. 

Sec.  18.  When  a  judgment  of  death  has  been  affirmed,  the 
Supreme  Court  must  cause  a  copy  of  the  entry  of  judgment  to 
be  remitted  to  the  governor,  to  the  end  that  a  warrant  of  the 
execution  may  be  issued  by  the  governor.  The  governor  shall 
send  his  warrant  of  execution  by  a  special  messenger,  or  by 
mail,  to  the  proper  officer,  and  shall  name  therein  the  day  and 
time  of  execution,  but  shall  not  appoint  an  earlier  day  than 
that  fixed  by  the  judgment  of  the  district  court  The  officer 
receiving  the  same  shall  execute  the  warrant  of  the  governor 
as  therein  directed,  and  shall  report  his  action,  both  to  the 
governor  and  the  district  court  which  rendered  the  original 
judgment.  If  for  any  cause  the  execution  does  not  take  place 
on  the  day  appointed  by  the  governor,  the  governor  may  from 
time  to  time  appoint  another  day  for  the  execution  until  the 
judgment  is  carried  into  effect. 

Sec.  19.  All  indictments  pending  in  any  court  of  this  state 
for  any  crime  committed  in  violation  of  said  section  3849  of 
the  Code  shall  be  prosecuted  to  final  judmient,  and  all  crimes 
that  have  been  committed  in  violation  ot  said  section  shall  be 
subject  to  indictment,  trial  and  punishment  in  the  same  man- 
ner as  they  would  have  been  had  said  section  not  been  repealed. 


MUBDEB.  237 

Sec.  20.     All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed. 
Approved,  March  26,  1878. 

Chapter  103 — ^Batl  in  case  of  hurder.  (  ,- ;.  j 

AN  ACT  to  prohibit  Defendants  convicted  of  Murder  being  admitted  to 
bail,  amending  Section  4107,  Chapter  1,  Title  XXV,  of  the  Code. 

Be  it  enacted  hy  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  no  defendant  convicted  of  murder  shall  be 
admitted  to  bail. 

Approved,  March  23, 1878. 

[Limitation,  by  section  4165:  A  prosecution  for  murder  may 
be  commenced  at  any  time  after  the  death  of  the  person  killed.] 


Form  of  Indictment. 

The  State  OF  Iowa)     District  Court  of  the  County  of .  .....  .  term,  1878. 

vs.  >   Murder. 

j  Indictwunt. 

The  grand  jury  of  the  county  of .  .  .  .  in  the  name  and  by  the  authority  of  the 
State*  of  Iowa,  accuse  ...  of  the  crime  of  murder,  committed  as  follows :  That 
the  said  .  .  .  ,  on  the  .  .  day  of .  .  ,  187  .  .  in  the  county  of .  .  and  State  of  Iowa,  in 
and  upon  the  body  of  one  .  .  .  ,  then  and  there  being  willfully,  feloniously,  deliber- 
ately, premeditatedly,  by  lying  in  wait,  and  of  his  malice  aforethought,  did  commit 
an  assault  with  a  deadly  weapon,  being  a  pistol,  then  and  there  held  in  the  hands  of 
the  said  ....  and  loaded  and  charged  with  powder  and  bullet,  and  then  and  there 
the  said  ....  did,  by  lying  in  wait,  with  the  specific  intent,  to  kill  and  murder  the 
laid  ....  willfully,  feloniously,  deliberately,  premeditatedly.and  of  his  malice  afore- 
thought, shoot  oflf  and  discharge  the  contents  of  said  deadly  weapon  at,  against,  into 
and  Uirough  the  head  and  body  of  the  said  .  .  .  ,  thereby  willfully,  feloniously,  de- 
liberately, premeditatedly,  and  of  his  malice  aforethought,  inflicting  upon  the 
head  and  body  of  the  said  ...  a  mortal  wound,  of  which  mortal  wound  the  said 

.  .  .  .then  and  there  did  die.  Held^  1.  That  this  indictment  was  sufficient  as 
diarging  murder  in  the  first  degree.  2.  That  the  time  of  the  death,  was  sufficiently 
alleged,  as  being  at  the  time  aiid  place  when  and  where  the  assault  was  made.    3. 

That  the  indictment  was  sufficient  as  charging  that  the  deceased  was  a  human  being. 

&a/«  V.  Stanley,  33  Iowa.  626.     In  case  of  the  State  v.  Davis,  41  Iowa.  312.    The 

fonn  of  the  indictment  which  the  court  held  to  be  a  good  indictment  for  murder,  is 

as  follows: 


The  State  of  Iowa  ")        Dbtrict  Court  of  Pottawattamie  county,  Iowa,  No- 
VS.  \  vember  term,  1873. 

Thomas  E.  Davis.     ) 

The  grand  jury  of  the  county  of  Pottawattamie,  in  the  name  and  by  the  authority 
of  the  State  of  Io%ira.  accuse  Thomas  E.  Davis  of  the  crime  of  manslaughter,  on  the 
28th  day  of  August.  A.  D.  1873,  in -said  county  of  Pottawattamie,  and  State  of  Iowa, 
willfully,  deliberately,  premeditatedly.  and  of  his  malice  aforethought,  and  with  intent 
toktU  and  murder  one  Charles  Granville,  feloniously  did  strike,  stab,  and  cut  the 
•■id  Charles  Granville  across  his.  the  said  Charles  Granville's  abdomen,  with  a  crr- 
^Q  knife  which  he,  the  said  Thomas  E.  Davis,  then  and  there  had  and  held  in  his 
^Qd;  then  and  there  inflicting  a  mortal  wound,  of  which  said  wound,  so  inflicted,  as 
•foresaid,  by  the  said  Thomas  E.  Davis,  the  said  Charles  Granvilh?  then  and  there 
died.  So  that  the  grand  jury  aforesaid  say  that  the  said  Thomas  E.  Davis,  on  the 
*8ih  day  of  August,  A.  D.  1873.  at  the  county  of  Pottawattamie,  in  the  State  of 
lo«a.  in  manner  and  form  as  aforesaid,  did  willfully,  deliberately,  premeditatedly, 
Jj***  of  his  malice  aforethought,  feloniously  kill  and  murder  the  said  Charles  Gran- 
^1^,  contrary  to  the  statutes  in  such  case  made  and  provided,  and  against  the  peace 
wd  dignity  of  the  Stotc  of  Iowa. 

A*«>.for  forms  generally,  see  Lake  v.  People,  1  Park.  Cr.  R.,495 ;  People  v.  Robin^ 
**•  J  Pitfk.  Cr.  R..  235;  People  v.  Rulloff,  3  Park.  Cr.  R..  401. 
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iNDicmENT — Allegations  of  mubdeb — Kill. 

An  indictment  for  murder,  under  the  common  law,  should 
aver  specifically  that  the  defendant,  ^^  mnrdered^^  the  deceased. 
2  Hawk's  PI.  C.  C,  23;  1  East.  P.  C,  Sec.  117;  Foster  Cr. 
Law,  424;  Commonwealth  v.  Oibson^  2  Vir.  Cases,  70;  State  v. 
Jleas^  10  La.  Ann.,  195;  Dias  v,  State^  7  Blackf.,  20;  State  v. 
G* Niels  23  Iowa,  274.  But  under  tlie  Iowa  criminal  procedure, 
these  technical  words  and  phrases  are  not  essential.  State  v. 
QNiel,  23  Iowa,  274;i<\?w^«  v.  State,  4  G.  Greene,  500;  State 
V.  McCormick,  27  Iowa,  402;  State  v,  WathinSj  27  Iowa,  415; 
State  V.  Knouse,  29  Iowa  1\&\  State  v.  Stanley j  33  Iowa,  526. 

Deliberate,  is  an  essential  allegation. 

An  indictment  for  murder  in  the  first  degree  must  charge 
the  killing  to  have  been  deliberate  as  well  as  willful  and  pre- 
meditated. An  indictment  which  charged  the  killing  to  have 
been  "  willful,  felonious,  premeditated,  and  with  malice  afore- 
thought," is  held  insufllcient  as  an  indictment  for  murder  in 
the  first  degree.  Under  the  Iowa  statute  murder  in  the  first 
degree  is  a  willful,  deliberate  and  prem^itated  killing.  "  Will- 
ful" implies  that  the  act  was  willed  by  the  perpetrator,  of 
purpose,  with  the  intent  that  the  life  of  the  party  killed  should 
be  destroyed.  Wharton  on  Homicide,  365;  State  v.  Boyle.,  28 
Iowa,  on  page  524;  Smith  v.  State,  1  Kansas,  on  page  388; 
State  V,  Johnson,  8  Iowa,  528. 

"  Deliberate  "  implies  that  the  perpetrator  weighs  the  motives 
for  the  act  and  its  consequences,  the  nature  of  the  crime,  and 
other  things  connected  with  his  intentions,  with  a  view  to  a 
decision  thereon;  and  that  the  act  is  not  suddenly  committed. 
Hence,  if  the  mind  be  not  in  a  condition  to  deliberate  from  intox- 
ication or  from  any  other  cause,  the  oflFense  would  be  murder 
in  the  second  degree.  It  becomes  necessary,  therefore,  to  de- 
termine the  state  of  mind  of  the  accused  in  order  to  pronounce 
him  guilty  of  murder  in  the  first  degree.  Pirtle  v.  State^  9 
Humph.,  663;  Haile  v.  State,  11  Humph.,  154;  Wharton  on 
Homicide,  369;  State  v.  Boyle,  28  Iowa,  on  page  524. 

Designated  as  manslaughter  when  murder. 

Where  the  offense  was  designated  in  the  indictment  as 
manslaughter,  but  the  statement  of  facts  defined  the  crime  as 
murder,  the  defendant  was  held  to  have  been  properly  put 
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npon  his  trial  for  the  latter  offense.    State  v.  Davis,  41  Iowa, 
811. 

JuBiSDicnoN — Local  description — County — State. 

An  indictment  for  murder  is  suflBcient  which  charges  the 

giving  of  the  fatal  blow  in  the  county  in  which  the  prosecution 

is  had,  and  the  fact  of  ensuing  death,  although  it  failed  to 

allege  specifically  in  what  county  or  state  the  death  took  place. 

State  V.  Boweuj  16  Kansas,  475;  Tyler  v.  People,  8  Mich., 

320;  Commonwealth  v.  Malcom,  101  Mass.,  1 ;  while  it  is  held 

in  Tennessee  that  where  the  blow  is  given  in  one  county  and 

death  ensued  in  another,  jurisdiction  of  the  homicide  was  in 

the  first  coimty.    RUey  v.  State,  9  Ilumphrey,  646 ;  State  v. 

McCoy,  8  Eob.  R,  545 ;  State  v,  Foster,  7  La.  Ann.,  255 ;  8  La. 

Ann.,  290.   And  in  the  Kansas  case  first  cited  the  court  further 

said,  on  page  479:     "It  seems  to  us  without  pursuing  the 

authorities  further,  reasonable  to  hold  that  as  the  only  act 

which  the  defendant  does  toward  causing  the  death  is  in  giving 

the  fatal  blow,  the  place  where  he  does  that  is  the  place  where 

lie  commits  the  crime,  and  that  the  subsequent  wanderings  of 

the  injured  party,  uninfluenced  by  the  defendant,  do  not  give 

an  ambulatory  character  to  the  crime." 

The  word  "premeditated"  implies  that  the  act  is  done  in 
pursuance  of  a  prior  intention — a  predetermination.  These 
three  words  convey  distinct  and  independent  ideas,  and  that 
neither  of  the  others  can  convey  the  meaning  and  force  of  the 
word  "deliberate"  omitted  in  an  indictment.  State  v.  Boyle, 
28  Iowa,  on  page  524. 

The  word  "felonious,"  means  that  the  act  was  done  with 
the  intent  to  commit  the  crime,  that  is,  that  the  act  was 
<lone  with  the  design  on  the  part  of  the  perpetrator  to  commit 
tlie  felony  with  which  he  is  charged.  State  v.  Boyle,  28  Iowa, 
on  page  524. 

Tons  AND  PLAGE  OF  DKATU,  ALLEGATION  OF. 

Vhere  the  indictment  avers  "that  of  these  wounds  the  said 

then  and  there  did  die,"  it  points  to  the  time  and  place 

^hen  and  where  the  assault  was  made,  which  are  specificiilly 
stated  as  the  time  and  place  of  death.  State  v,  Stanley,  33 
^owa,  on  page  530. 
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Human  being,  allkoation  of. 

An  averment  that  the  deceased  was  a  human  being  lias 
never  been  held  necessary.  The  language  of  the  indictment, 
and  the  name  applied  to  the  deceased,  are  always  used  to 
describe  men,  or  human  beings.  Stdte  v.  Stanley^  33  Iowa, 
on  page  530. 

Malice. 

In  an  indictment  for  murder  under  the  Iowa  laws,  it  is  nec- 
essary to  charge  that  the  act  was  done  with  malice  afore- 
thought. State  V.  Neeley^  20  Iowa,  110;  State  v.  Newberry^ 
26  Iowa,  467. 

Malice  aforethouoiit. 

In  an  indictment  for  murder  in  the  second  degree  an  allega- 
tion of  malice  aforethought  need  not  be  alleged.  State  t>. 
Neeley,  20  Iowa,  110. 

Elements  necessary  to  constitute  murder. 

To  constitute  murder  in  the  first  degree  the  killing  must  be 
"willful,  deliberate,  premeditated,  and  with  malice  afore- 
thought." Fonts  V.  Stute,  4  G.  Greene,  500;  State  v.  Johnson 
8  Iowa,  526;  State  v.  McCormick^  27  Iowa,  402;  Fout^  v. 
State,  8  Ohio  St.,  98;  Kain  v.  State,  8  Ohio  St.,  306;  JToffan 
V.  State,  10  Ohio  St.,  459;  Bower  v.  State,  5  Mo.,  364;  State 
V,  Jones,  20  Mo.,  58;  State  v.  Feaster,  25  Mo.,  325. 

Premeditation. 

In  order  to  convict  of  murder  in  the  first  degree,  the  act 
must  have  been  done  with  premeditation,  but  no  specific  length 
of  time  is  required  for  the  deliberation  or  premeditation.  In 
one  case  it  is  said  that  if  the  party  killing  had  time  to  think, 
and  did  intend  to  kill  for  a  minute,  as  well  as  an  hour  or  a  day, 
it  is  deliberate,  willful  and  premeditated  killing,  constituting 
murder  in  the  first  degree.  State  v.  Johiison,  8  Iowa,  525; 
Dale  V,. State,  10  Yerger,  551;  Commonwealth  v.  Jones^  1 
Leigh,  612;  Commonwealth  v.  Greene,  1  Ashmead,  289;  State 
V.  Spencer,  1  Zabriskie,  196;  Stone  v.  Statey  4  IIumpL,  36; 
Kirkpatrick  v.  Com,,  31  Pcim.  St.,  108;  Fovts  v.  State^  4  G. 
Greene,  la.,  500;  Commonwealth  v.  Smithy  7  Smith's  Laws, 
647;  Davis  v.  Statey  2  Ilumj^h.,  439.    To  the  same  effect  that 
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the  length  of  time  is  immaterial,  Shoemaker  v.  State^  12 
Stanton,  Ohio,  43;  State  v.  Spencer^  1  Zabriskie,  196;  Duehhee 
«.  StatCj  1  Texas  Court  of  Appeals  R.,  159. 

Upon  the  body  of  deceased,  location  of  wound. 

The  place  of  the  wound  is  sufficiently  indicated  by  an  alle- 
gation that  it  was  "upon  the  body."  By  the  word  "body,"  in 
this  connection,  is  to  be  understood  the  trunk  of  the  man,  in 
distinction  from  his  head  and  limbs.  Long's  Ca^e^  Coke's  R., 
part  5, 120;  Sanchez  v.  People^  22  K.  Y.,  147. 

Allegation  of  death. 

Where  the  indictment  averred  that  the  defendant  did,  of 
hie  malice  aforethought,  shoot,  kill  and  murder  one  ....,"  it 
sufficiently  charged  the  death  without  further  averring  that  he 
died."  People  v.  Cronin,  34  Cal.,  191;  People  v.  Sanfordj 
43  lb.,  29;  1  Green's  Cr.  R.,  682. 

Fiuxo  OF  indictment — Omissions. 

A  statute  requiring  the  filing  of  an  indictment  is  directory, 
and  the  omission  to  file  does  not  avoid  the  indictment.  Daw- 
m  V.  People^  25  N.  Y .,  400. 

Defective  Indictment — Effect  of  Adjudication. 
See  "Former  Adjudication." 

Malice. 

Malice  is  essential  to  the  crime  of  murder.  However,  it 
need  not  have  existed  for  any  considerable  length  of  time, 
bnt  is  snfiicient  if  it  existed  for  any  length  of  time.  State  v. 
Decklotts,  19  Iowa,  447;  State  v.  Qillick,  7  lb.,  287;  1  Hale, 
^;  1  Buss  on  Crimes,  482. 

ftfflBUMFnON  OF. 

Malice  aforethought  may  be  implied  from  the  kind  of 
Weapon  used,  and  the  manner  and  circnm stances  attending 
it«  use,  as  the  place  where  the  wound  was  inflicted,  the 
•trength  or  severity  of  the  blow  given,  etc.  Malice  is  im- 
plied from  every  case  of  intentional  homicide  and  is  inferred 
frwu  the  fact  of  killing,  and  it  devolves  upon  the  defendant  to 
'^ut  the  presumption  in  order  to  reduce  tire  offense  from 
■Border  to  manslaughter.  State  v.  Decklotte^  19  Iowa,  447; 
iftifpAy  V.  People^  37  111.,  447;  State  v.  Brown^  12  Minn., 
16 
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638;  Clark  v,  State^  35  Georgia,  75;  State  v.  McDonnell^  3! 
Vt.,  491;  Hayne  v.  State,  34  Miss.,  616;  State  v,  Gillick, ' 
Iowa,  218;  State  v.  Knight,  43  Maine,  11;  State  v.  Johnson 

3  Jones  (N.  C),  266;  State  v,  Zeibart,  40  Iowa,  174;  Ann.  v 
State,  11  Humph.,  159;  Conn.  v.  Parker,  9  Mete,  263;  Stati 
V,  Moore,  25  Iowa,  128.  And  the  following  cases  hold  tha 
the  use  of  a  deadly  weapon  is  evidence  of  malice  aforethonght 

I  Whcaton's  Crim.  Law,  section  944;  Commonwealth  v.  Drew 

4  Mass.,  396;  State  v.  Merrill,  2  Dev.  (N.  C),  269;  Beau 
champ  V.  State,  6  Blackf.,  249;  Kiljpatrick  v.  State,  31 
Penn.,  198;  State  v.  Zeibart,  40  Iowa,  174. 

Intent. 

The  intent  is  essential  in  murder  of  the  first  degree,  bu 

not  of  murder  in  the  second  degree.    State  v,  Decklotts^  U 

Iowa,  447;  Foster's  Crim.  Law,  258,669;  Commonwealth  v 

Vamey^  8  Bost.  Law  R.,  542;  State  v.  Kennedy,  20  Iowa 

372;  State  v.  Morphy,  33  lb.,  270. 

Presumption  of  intent. 

The  intent  is  presumed  and  inferred  from  the  deliberate 
violent  nse  of  a  deadly  weapon,  and  this  intent  is  malice  afore 
thought.    State  v,  Zeibart,  40  Iowa,  174. 

Murder  in  second  degree — Intent. 

Where  death  ensues  through  unlawful  acts,  and  yet  no 
with  any  intentions  to  kill,  it  is  murder  in  the  second  degree 
there  being  no  malice.  State  v.  Shelledy,  8  Iowa,  505;  see 
also,  Foster's  Crim.  Law,  258,  344,  351;  1  East.  P.  C,  955 
259;  1  Hale's  P.  C,  443;  U.  S.  v.  Boas,  1  Gallison,  626 
So,  the  carrying  out  an  unlawful  design,  if  the  intent  go  m 
further  than  the  commission  of  a  bare  trespass,  and  deatl 
ensues,  it  will  only  be  manslaughter.  2  Bish.  Cr.  Law,  see 
tions  624,  627;  People  V.Enoch,  13  Wend.,  163;  People  v 
Rector,  19  lb.,  592;  8  Iowa,  505. 

Abortion. 

The  commission  of  abortion  by  a  defendant  constitatei 
murder  in  the  second  degree.  State  v.  Moore,  25  Iowa,  188 
Commonweatth  v.  Keeper,  2  Ashm.  (Pa.),  227;  Ann.  v.  State 

II  Humph.  (Tenn.),  159;  Com.  v.  Parker j  9  Mete.,  S68 
1  Hale  P.  0.,  429,  430. 
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"While  perpetrating  robbery. 

Murder  committed  in  perpetrating  a  robbery  is  murder 
of  the  first  degree,  although  not  committed  with  a  "  deliberate 
and  premeditated  "  design  to  kill.  State  v,  Pike^  49  N.  H., 
399;  6  Am.  R.,  533. 

Must  be  unlawful. 

The  commission  of  the  crime  must  be  unlawful  or  it  will 
not  constitute  murder,  and  unless  unlawfully  done  it  cannot 
have  been  done  with  malice  aforethought.  Bohannon  v. 
Commonwealth^  8  Bush.,  481;  8  Am.  R.,  474. 

Killing  an  officer. 

Where  an  officer  having  authority  to  arrest  is  resisted  and 
killed  while  attempting  to  make  an  arrest,  such  homicide  is 
mnrder,  but  where  the  arrest  is  illegal  the  oflTense  is  reduced 
to  manslaughter.  Rafferty  v.  People^  69  111.,  Ill;  18  Am. 
R,  601.  If  the  defendant  have  no  knowledge  of  the  officer's 
business,  or  if  the  intention  with  which  a  private  person  in- 
terferes, and  the  officer  or  private  person  be  resisted  or  killed, 
the  killing  is  but  manslaughter.  1  Hale's  P.  C,  465;  Hex 
v.Hood,  1  Moody's  0.  C,  81;  1  East.  P.  0.,  110,  111;  lioh 
erts  V.  State,  14  Mo.,  138;  18  Am.  R,  606.  Wliile  the  officer 
fihonld  make  his  arrest  known,  yet  if  it  is  known  to  tlie  de- 
fendant his  resistance  is  not  justifiable,  and  no  defense.  State 
V.  And€r8ony  1  Hill,  313;  Tinner  v.  State,  44  Texas,  131; 
Plasters  v.  State,  1  Texas  Court  of  Appeals  R.,  673. 

Begbees,  how  determined. 

To  determine  the  degree,  it  is  only  necessary  to  determine 
whether  it  was  done  deliberately  and  premeditatedly.  Craft 
9.  State,  3  Kansas,  450,  and  the  charge  of  murder  in  an  indict- 
ttient  necessarily,  includes  the  crime  of  manslaughter.  Boy  v* 
State,  2  Kansas,  405. 

INDEPENDENT  LIFE,  WHEN  IT  IS  SAID   TO   EXIST. 

Independent  life  cannot  properly  be  said  to  exist  in  an  in- 
&Dt  prior  to  the  establishment  of  independent  circulation, 
^infant  is  not  the  subject  of  murder  until  an  independent 
ciicnlation  has  been  established.  Prior  to  that  time  the  life 
of  the  child|  even  after  it  is  born,  is  substantially  Jwtal  life. 
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which  the  law  distinguishes  from  independent  life.  S 
Winthropy  43  Iowa,  519;  "Wharton  &  Stiles'  Medical 
prudence,  2  Vol.,  Sec.  128;  Beck's  Medical  Jurisprudi 
Vol.  498;  Hex  v.  Henoch,  5  0.  &  P.,  539;  lie^ina  v.  Tvi 
Carrington  &  Marshman,  650. 

Evidence,  positive  and  direct. 

An  instruction,  that  "The  death  of  the  party,  must  b< 
and  clearly  proved  by  direct  SLXidposiiive  proof"  is  erro 
while  the  proof  should  be  clear  and  distinct,  it  is  not  nee 
that  it  should  be  direct  and  positive^  for  the  crime  ni 
established  by  circumstantial  evidence  and  a  convictio 
tained.    State  v,  Keeler^  28  Iowa,  552. 

Imfbofes  intimacy  of  defendant. 

Where  the  defendant  was  indicted  for  the  murder 
wife,  it  is  proper  for  the  State  to  show  certain  impropc 
duct  between  the  prisoner  and  another  woman  not  hii 
prior  to  the  death  of  defendant's  wife,  as  forming  a  link 
chain  of  proof.  It  is  frequently  material  to  show  the  1 
edge,  intent  or  motive  of  a  party,  and  evidence  of  this  1 
edge  or  intent  is  always  admissible;  the  testimony  woiil 
to  show  that  the  affections  of  the  husband  were  ali< 
from  the  wife,  and  that  he  would,  therefore,  be  more  lil 
desire  her  death.  State  v,  Hinkle^  6  Iowa,  380;  11  Sli 
139;  2  Watts  &  Serg.,  441;  2  McLean,  596;  17  Conn.,  * 
Sm.  &  Mar.,  312. 

Presumption  of  the  act  being  malicious. 

Where  the  killing  is  proved,  the  presumption  is  t 
was  malicious.  State  v.  Patterson^  45  Vt.,  308;  12  A 
200;  Stats^  v.  McDonnell,  32  Vt.,  538;  9  Mete,  93;  3 
465;  People  v.  Kirby,  2  Park  Cr.  K,  28. 

No   PRESUMPTION   OF   DELIBERATION. 

The  mere  fact  of  killing  is  not  suflBcient  to  raise  a  pre 
tion  that  the  act  was  done  willfully  and  deliberately;  it 
words,  it  does  not  raise  the  presumption  that  the  deft 
is  guilty  of  murder  in  the  first  degree.  State  v.  McCo 
27  Iowa,  on  page  413;  State  v.  Turner^  Wright  (Ohi 
vBiirs  case,  2  Gratt.  Va.,  594;  People  v.  White,  34  Wond 
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Johnson  V,  Com.j  24  Pa.  St.,  386;  Kelly  v.  Com,^  1  Grant 
Case  (Pa.),  484. 

Physicians — Experts — Competency. 

It  is,  of  course,  desirable  that  great  caution  should  be  exer- 
cised in  conducting  experiments  of  this  character,  and  that  the 
most  skillful  professional  aid  should  be  secured.  But  to  say 
that  none  should  be  permitted  to  give  their  opinions,  except 
those  of  the  higiiest  professional  skill,  or  those  who  had  given 
their  lives  to  chemical  experiments,  would,  in  this  country,  at 
least,  render  it  impossible,  in  most  cases,  to  find  the  requisite 
skill  and  ability;  the  weight  of  such  testimony  should  be  left 
to  the  jury.     State  v.  Hinkle^  6  Iowa,  381. 

Experts — ^Evidence — Insanify. 

Witnesses  who  are  not  experts  cannot  give  their  opinion  on 
the  question  of  sanity.  Boardman  v,  Wood^^l  N.  11.,  120; 
State  V.  Pike,  49  K  H.,  399;  6  Am.  K,  633. 

While  it  is  held  that  witnesses  other  than  professional  men 
may  state  their  opinion  in  connection  with  the  facts  on  which 
it  is  founded  {Clark  v.  State,  12  Ohio,  483),  yet  it  is  not 
competent  for  a  medical  witness  who  has  not  heard  all  the  tes- 
timony tending  to  show  the  mental  condition  of  a  person,  to 
give  an  opinion  founded  on  the  portion  heard  by  him  as  to  his 
insanity.  People  v.  Lake,  12  N.  T.,  358.  But  the  opinion  of 
a  physician  who  has  personal  knowledge  of  the  conduct  and 
babits  of  a  person,  is  competent  evidence  as  to  the  sanity  of 
SQch  person.    People  v.  Lake,  12  N.  Y.,  358. 

Experts  generally. 

Every  person  is  competent  to  express  an  opinion  on  a  ques- 
tion of  identity,  as  applied  to  persons,  things,  animals  or  hand- 
writing, and  may  give  his  judgment  in  regard  to  the  size, 
oolor,  or  weight  of  objects,  and  may  estimate  time  and  distances. 
He  may  state  his  opinion  hi  regard  to  sounds,  their  character, 
ftom  what  they  proceed,  and  the  direction  from  w^hich  they 
«eem  to  come.  State  v.  Shinhom^  46  N.  II.,  497;  Common- 
^oeaUhv.  Sturtivant,  117  Mass.,  122;  19  Am.  K,  401.  The 
Wiespondence  between  boots  and  footprints  is  a  matter  re- 
^^ng  no  peculiar  knowledge,  and  to  which  any  person  can 
^tify.    Cofa.  V.  Pope^  103  Mass.,  440.    So  a  person  not  an 
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expert  may  give  his  opinion  whether  certain  hairs  are  hum 
hairs.  Com,  v,  Dorseyy  103  Mass.,  412.  And  a  witness  m 
state  what  he  understood  by  certain  "expressions,  gestures  a 
intonations,"  and  to  whom  they  were  applied ;  otherwise,  t 
jury  could  not  fully  understand  their  meaning.  Leonard 
Allen,  11  Cush.,  241.  In  this  connection  may  be  noticed 
large  class  of  cases  where,  from  certain  appearances,  mc 
or  less  difficult  to  describe  in  words,  witnesses  have  been  p 
mitted  to  state  their  conclusions  in  relation  to  indications 
disease  or  health,  and  the  condition  or  qualities  of  animals 
persons;  as,  when  a  witness  testifies  that  a  horse's  foot  t 
peared  to  be  diseased,  he  states  a  matter  of  fact  open  to  t 
observation  of  common  men.  Willis  v.  Quinby,  31  X.  ] 
485;  Whietier  v.  Franklin,  46  N.  H.,  23;  or  he  may  test 
as  to  the  qualities  and  appearance  of  a  horse.  State  v.  Ave. 
44  K  H.,  392. 

It  is  competent  for  a  witness  to  testify  to  the  condition  of  1 
health  of  a  person,  and  that  he  is  ill,  or  disabled,  or  has  a  fev 
or  is  destitute  and  in  need  of  relief.  Parker  v.  B.  and  H,, 
B.  Co,,  109  Mass.,  449;  30  Ala.,  562;  35  Ala.,  221;  32  K 
703;  and  one  may  testify  that  another  acted  as  if  he  felt  v( 
sad.  Culver  v.  Dwiglvt,  6  Gray,  444.  So  those  who  liave  < 
served  the  relations  and  conduct  of  two  persons  to  each  oti 
may  testify  whether,  in  their  opinion,  one  was  attached  to  1 
other.  4  Cow.,  355;  People  v.  Eastwood,  4  Kern.,  562;  1 
Mass.,  477;  116  Mass.,  237.  It  is  also  held  that  a  witness  \« 
is  familiar  with  blood,  and  has  examined,  with  a  lens,  a  bic 
stain  upon  a  coat,  when  it  was  fresh,  can  also  testify  that  1 
appearance  then  indicated  the  direction  from  which  it  cai 
and  that  it  came  from  below  upward,  although  he  has  ne 
ex])erimented  with  blood  or  other  fluid  in  this  respect.  Cc 
V,  Sturtivant,  117  Mass.,  122.  Stains  of  blood,  found  uj 
the  person  or  clothing  of  the  party  accused,  have  always  Ix 
recognized  among  the  indicia  of  homicide.  The  practice 
identilying  them  by  circumstantial  evidence,  and  by  the 
spection  of  witnesses  and  jurors,  has  the  sanction  of  imr 
morial  usage,  in  all  criminal  tribunals.  Proof  of  the  charac 
and  appearance  of  the  stains  by  those  who  saw  them  1 
always  been  regarded  by  the  courts  as  primary  and  legitim 
evidence.    People  v.  Gomalez^  35  N.  Y.,  49. 
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FUOHT  OF  FBIBONEB. 

Flighty  in  a  criminal  prosecution,  is  one  of  the  most  common 
grounds  for  a  presumption  of  guilt.  And  when  the  flight  is 
connected  with  the  offense  charged,  and  for  which  the  accused 
is  on  trial,  it  is  an  act  that  indicates  fear,  and  this  fear  points 
to  guilt,  and  is  admissible,  though  it  is  not  conclusive.  John- 
¥m  V,  State,  17  Ala.,  618;  Martin  a/ad  Finn  v.  State,  28 
Ala.,  71,  81;  Murrell  v.  State,  46  Ala.,  89,  7;  Am.  R,  692; 
State  V.  James,  45  Iowa,  412. 

"Wmtten  statements — Deceased  wfiness. 

Where,  on  a  preliminary  examination,  the  evidence  of  a 
witness  for  the  state  was  put  in  writing,  and  he  died  before 
the  trial  in  court,  it  is  held  that  this  statement  was  admissible, 
and  proper  to  be  introduced.  Brown  v.  CommonAJoeaUh^  73 
Penn.  St,  22;  P.  E.  Smith,  321;  13  Am.  R,  740.  But  in  a 
case  where,  on  a  former  trial,  the  evidence  of  a  witness  was 
incorporated  in  a  bill  of  exceptions,  and  on  the  cause  being 
reversed  this  statement  was  introduced  to  the  jury',  it  was 
held  error.  Parol  evidence  may  be  given  to  show  what  the 
deceased  witness  said,  but  no  written  statement,  as  the  prisoner 
has  the  right  to  meet  wtnesses  face  to  face.  Kean  v.  Com- 
manwealth,  10  Bush.,  190;  5  Ohio,  354;  10  Humph.,  4SG; 
YaUtan  v.  C(ynymonwealth,  16  B.  Monr.,  15;  19  Am.  R.,  63. 

Admission  of  prisoner — Money  in  possession  of  deceased. 

Where  it  has  been  shown  that  the  prisoner  spoke  of  an  inten- 
tion to  rob  the  mui^dered  person,  the  state  may  show  that  the 
murdered  person  had  money  before  his  death,  and  that  none 
had  been  found  afterward;  and  the  administrator's  account  is 
competent  evidence  of  the  latter  fact  Ilauser  v.  Common- 
^cealth  of  Pennsylvania,  5  Am.  Law  Register,  668. 

Ill  will  of  prisoner  toward  deceased. 

It  is  proper  to  show  ill  will  existing  between  the  prisoner 
and  the  deceased.    DilUn  v.  People,  8  Mich.,  357. 

Defendant's  admission  under  oath  inadmissible. 

Where  the  prisoner,  after  his  arrest,  was  taken  before  an 
examining  magistrate  and  sworn,  this  statement,  or  evidence 
*o?iveii,  is  inadmissible,  and  cannot  be  introduced  against  the 
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defendant  People  v.  McMahon^  15  N.  Y.,  384.  Yet  if  i 
appears  that  the  defendant  is  informed  of  the  fact  of  his  beinj 
charged  with  the  crime,  and  voluntarily  gives  his  evidence 
it  is  admissible.     Teachout  v.  People^  41  N.  Y.,  7. 

Threats  made  by  defendant. 

It  is  well  and  firmly  settled  that  it  is  competent  to  prov< 
upon  the  trial  of  a  person  accused  of  tiie  commission  of  mui 
der,  that  he  had,  previous  to  the  commission  of  such  crime 
threatened  to  commit  the  offense  imputed  to  him.  Cluck  t 
State,  40  Ind.,  263;  1  Green  Cr.  R,  734;  Steioart  v,  Stati 
1  Ohio  St.,  60.  And  evidence  of  threats  made  two  year 
previous  to  the  commission  of  the  offense.   5  Park.  Cr.  R.  525 

Bt  deceased. 

On  a  trial  of  an  indictment  for  murder,  evidence  of  threat 
made  by  the  deceased  against  the  prisoner  is  admissible,  eve 
though  such  threats  were  unknown  to  the  prisoner  at  the  tim 
of  the  homicide.  Holler  v.  State,  37  Ind.,  57;  10  Am.  R 
74;  GorneliouB  «.  Commomoealtk^  15  B.  Monr.,  539;  Cam], 
hell  V.  People,  16  111.,  18;  Keener  v.  State,  18  Q«.,  194.  I 
Stewart  v.  State,  19  Ohio,  302,  it  was  held  competent  for  th 
defendant  to  prove  that  the  person  alleged  to  have  been  mui 
dered,  and  others,  had  agreed  to  go  to  the  house  where  th 
defendant  boarded,  for  the  purpose  of  quarreling  with  him 
While  in  Iowa  it  is  held  that  threats  made  by  the  decease^ 
against  the  defendant,  and  not  communicated  to  him,  is  no 
admissible.  To  this  rule  the  only  exception  occurs  where  vi 
olent  threats  are  made  by  the  deceased  a  short  time  before  th 
occurrence,  and  the  question  arises  whether  or  not  the  defend 
ant  perpetrated  the  act  in  self  defense.  State  v.  Elliott,  4 
Iowa,  486;  uncommunicated  threats  are  inadmissible.  Com 
V,  Prengan,  44  Penn.,  586;  Newcomh  v.  State,  37  Miss.,  383 
Powell  V.  State,  19  Ala.,  577;  Coker  v.  State,  20  Ark.,  53 
Atkins  V.  State,  16  Ark.,  568;  Gi7igo  v.  State,  29  Ga.,  470 
State  V.  Dutnphey,  4  Minn.,  438;  State  v,  Gregory  21  1a 
Ann.,  473;  State  v,  Jackson,  17  Miss.,  544. 

Defense— iNSAioTY. 
When  a  person  is  charged  with  a  crime  and  admits  th* 
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oommission  of  the  act,  but  sets  up  tho  defense  of  insanity, 
the  real  ultimate  question  is,  whether  at  the  time  of  the  act 
be  had  the  mental  capacity  to  entertain  a  criminal  intent. 
If  the  reason  and  mental  powers  of  tlie  accused  are  either  so 
deficient  that  he  has  no  will,  no  conscience,  or  controlling 
mental  power,  or  if  through  the  overwhelming  violence  of 
mental  disease  his  intellectual  power  is  for  the  time  obliter- 
ated, he  is  not  a  responsible  agent,  and,  of  course,  is  not  pun- 
ishable for  acts  whicli  otherwise  would  be  criminal. 

But  experience  and  observation  show  that,  in  most  of  the 
eases  which  come  before  the  courts,  where  it  is  sufficiently 
apparent  that  disease  has  attacked  the  mind  in  some  form  and 
to  some  extent,  it  has  not  thus  wholly  obliterated  the  will 
and  mental  power,  but  has  left  its  victim  still  in  possession 
of  some  degree  of  ability  in  some  or  all  these  qualities.  It 
may  destroy,  or  it  may  only  impair  and  becloud  the  whole 
mind;  or  it  may  destroy,  or  only  impair  the  functions  of  one 
or  more  faculties  of  the  mind.  Upon  this  important  subject 
Bee  State  v.  Jonea^  50  N.  H.,  369;  Com.  v.  Rogers^  7  Mete, 
600;  16  Howell's  St.  Trials,  764;  Regina  v.  Oxford,  9  C.  (fe  P., 
525.  In  New  York  and  Pennsylvania,  in  the  two  leading 
cases  of  Freeman  v.  People,  4  Denio,  9,  and  Com,  v.  Mosler, 
4  Barr,  267,  capacity  to  distinguish  right  from  wrong  was 
given  as  the  naked  test.  But  in  neither  of  those  states  has 
the  rule  thus  laid  down  been  followed  with  uniformity.  See, 
also,  People  v,  Kleime,  1  Edm.,  Select  Oases,  13;  State  v. 
Speiicer,  1  Zabr.,  196.  See,  also,  title  "Insanity."  Again  it 
is  said  a  man  may  be  mad  on  all  subjects,  and  then,  though 
he  may  have  a  glimmering  of  i*eason,  he  is  not  a  responsible 
agent.  Tliis  is  general  insanity.  It  must  be  so  great  as  en- 
tirely to  destroy  his  perception  of  right  and  wrong.    Ortwein 

v.Oom.,  76  Penn.  St.,  414;    18  Am.  R,  420;   Flanagan  v. 

People,  52  N.  Y.,  467.    Also,  see  Am.  Law  Reg.,  IT.  S.,  Vol. 

16,  No.  8,  p.  1. 

BCKDEN  OF  PBOOF  IS  ON  DEFENDANT. 

The  burden  of  proof  of  insanity  is  on  the  prisoner,  and 
the  jury  must  be  satisfied  that  insanity  existed  at  the  time 
the  act  was  committed.  A  reasonable  doubt  of  the  fact  of 
insanity  cannot  be  a  ground  of  acquittal.     Ortwein  v.  Com.^ 
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76  Penn.  St.,  414;  18  Am.  R,  420;  State  v.  Fetter,  32  Iowa, 
49;  16  N.  T.,  58;  3  Park.  Cr.  R,  272;  23  111.,  283;  40 
111.,  352;  7  Iowa,  347;  18  Iowa,  435;  1  Park.  Cr.  R  ,  495;  32 
N.  Y.,  147;  2  Park.  Cr.  R,  28. 

While  it  is  held  in  case  of  State  v.  Crawford,  11  Kansas, 
that  it  does  not  devolve  upon  the  defendant  to  prove  his  in- 
sanity by  a  preponderance  of  evidence,  but  upon  all  the  evi- 
dence, if  there  is  a  doubt  he  should  be  acquitted.  Citing  in 
support.  State  v.  Bartlett,  43  N.  H.,  224-228;  Hopp%  v.  Peo- 
ple, 31  111.,  385;  Chase  v.  People,  40  111.,  224;  Polk  v.  State 
19  Ind.,  170;  Stevens  v.  State,  31  Ind.,  485;  People  v.  Gar- 
hutt,  17  Mich.,  9;  People  v.  McCan,  16  N.  Y.,  58;  1  Duval 
Ky.,  224;  28  Ala.,  693;  9  Am.  Law  Reg.,  530;  People  v. 
Mohinson,  1  Park.  Cr.  R,  649. 

Habitual  unsoundness — Presumption. 

Where  habitual  unsoundness  of  the  mind  is  once  shown  to 
exist,  it  is  presumed  to  continue  to  exist  until  the  presump- 
tion is  rebutted  by  competent  proof,  beyond  a  reasonable 
doubt.    State  v.  Reddich,  7  Kan.,  143. 

Hereditary  insanity. 

It  is  competent  to  show  hereditary  tendency  to  insanity  on 
the  part  of  the  defendant,  and  evidence  of  mental  unsound- 
ness on  part  of  the  brotlier  or  family  is  admissible.  People 
V.  Oarhutt,  17  Mich.,  9. 

Defense  generally — Burden  of  proof  on  plea  of  justifi- 
cation. 

On  trial  of  an  indictment  for  murder,  the  burden  of  proving 
that  the  homicide  was  excusable  on  the  ground  of  self  defense, 
rests  on  the  defendant,  and  must  be  established  by  a  prepon- 
derance of  the  evidence.     Silvus  v.  State,  22  Ohio  State,  90. 

Intoxication  as  a  defense. 

The  voluntary  drunkenness  of  a  murderer  neither  excuses 
the  crime  nor  mitigates  the  punishment.  The  rule  is,  that  one 
in  a  state  of  voluntary  intoxication  is  subject  to  the  same  rules 
of  conduct,  and  to  the  same  rules  and  principles  of  law,  that  a 
sober  man  is.  Shannahan  v.  Commonwealth,  8  Bush.,  463; 
8  Am.  K,  465;  Beasley  v.  State,  50  Ala.,  149;  20  Am.  R, 
292;  10  Am.  Law  Kegister,  577;  17  Mich.,  9;  18  N.  Y.,  9;  81 
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N.  Y.,  330;  1  Park.  Or.  R, 649;  6  Park.  Cr.  R.,  209;  43  Calif., 
344;  36  lb.,  531;  1  Green's  Cr.  R,  412;  StaU  v.  Bruce,  West- 
era  Jurist,  Feb.  No.,  1878,  page  106. 

Mental  unsoundness  by  season  of  intoxication. 

While  all  crime  implies  some  degree  of  intelligence  in  the 
criminal,  the  humanity  of  the  law  will  not  sanction  the  punish 
ment  of  a  person  incapable  of  rational  action.     United  States 
tj.  McGlue,  1  Curtis  0.  0.  R,  1;  1  Leading  Cr.  Cases,  87. 
Drunkenness  may  be  said  to  have  two  degrees  in  its  effects 
upon  the  memory  and  discretion.    The  one  of  these  is  mere 
intoxication.    No  degree  of  this  will  palliate  or  excuse,  where 
it  is  the  effect  of  the  voluntary  act  of  the  defendant.    State  v. 
Bullock,  13  Ala.,  413.    The  other  effect  of  drunkenness  is  men- 
tal unsoundness,  brought  on  by  excessive  drinking,  which  re- 
mains atler  the  intoxication  has  subsided.    This  latter  mental 
unsoundness,  if  it  exists  to  such  excess  that  the  accused  loses  the 
government  of  liis  reason,  may  be  interposed  as  a  palliation  or 
excuse  for  the  crime.     United  States  v.  Drew,  1  Leading  Cr. 
Cases,  115.    The  unsoundness  of  mind  which  excuses  a  crimi- 
nal act,  must  be  of  such  degree  as  deprives  the  accused  of  the 
capacity  to  know  right  from  wrong;  short  of  this,  it  does  not 
excuse.    4  Barr.,  264;  Beasley  v.  State,  50  Ala.,  149;  20  Am. 
R,  292;  Blytvn  v.  Commonwealth,  10  Am.  Law  Register,  577; 
People  V.  Eastwood,  14  N.  Y.,  562 ;  People  v.  Rogers,  18  N. 
Y.,  9;  6  Park.  Cr.  R,  209;  State  v.  Bruce,  Western  Jurist, 
Feb.  No.,  1878,  page  106. 

Evidence  of  iirroxicATioN  admissible. 

Evidence  of  intoxication  is  admissible  on  trial  for  murder, 
Wuse  it  may  tend  to  cast  light  upon  the  act,  observations  or 
circumstances  attending  the  killing.  Lanergan  v.  People,  6 
Park.  Cr.  R,  209;  People  v.  Rogers,  18  N.  Y.,  9;  People  v. 
Eastwood,  14  N.  Y.,  562;  Gahagan  v.  Boston  <&  Lowell  R. 
S'  Co,,  1  Allen,  187;  WMtter  v.  Fmnkli7i,  46  N.  H.,  23;  State 
«.  Shinbom,  46  N.  U,,  497 ;  State  v.  Pike,  49  N.  H.,  399 ;  6  Am. 
R,  533;  1  Green's  Cr.  R,  412. 

EviDKNCE  OF  INTOXICATION  OF  DECEASED. 

On  a  trial  for  murder,  evidence  showing  that  the  deceased 
^a8  intoxicated  at  the  time  of  the  homicide  is  admissible  to 
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show  that  lie  was  incapable  of  attack  or  defensa    State  v. 
Homej  9  Kansas,  119. 

Justification. 

In  order  to  establish  that  a  homicide  was  committed  in  self- 
defense,  it  is  not  essential  that  the  defendant  show  that  the  de- 
ceased actuaUy  had  a  deadly  weapon.  It  is  sufficient  in  that 
respect  if  he  show  that  the  condact  of  deceased  was  such  as  to 
induce  a  reasonable  belief  that  he  had  one.  State  v.  Potter^ 
13  Kansas,  414. 

Chabacteb  of  defendant. 

Evidence  of  good  character  on  the  part  of  the  defendant  is 
always  admissible  and  proper  to  be  shown  by  him.  Harring- 
tonv.  State,  19  Ohio  St.,  264;  State  v.  Henry,  5  Jones,  N.  C. 
R.,  66;  and,  see  title  generally,  "  Character.'^  Fields  v.  State, 
47  Ala.,  603;  1  Green's  Or.  R,  635;  18  Ala.,  720;  4  Park  Cr. 
R.,  396. 

Chabaoter  of  deceased. 

It  is  proper  for  the  defendant  to  show  the  bad  character 
and  reputation  of  the  deceased  as  a  turbulent,  quarrelsome 
man.  Franklin  v.  State,  29  Ala.,  14;  State  v.  Keene,  50 
Mo.,  357;  Wise  v.  State,  2  Kansas,  429;  People  t?.  Murray, 
10  Cal.,  309;  State  v.  Pottei*,  13  Kansas,  414;  Ilurd  v.  Peo- 
ple, 25  Mich.,  405.  But  evidence  of  particular  acts  is  inad- 
missible. Eggler  v.  People,  56  N.  T.,  642;  Pforiner  v  Peo- 
ple, 4  Park.  Cr.  R.,  558,  and  authorities  cited;  also.  Fields  v. 
State,  47  Ala.,  603;  1  Green's  Cr.  R.,  635;  State  v.  Abbarr, 
39  Iowa,  185;  1  Texas  Court  of  Appeals  R.,  592;  43  Texas, 
242. 

This  the  State  may  rebut  by  showing  that  the  character  of 
the  deceased  was  good  in  this  respect,  but  not  until  there  is 
an  attack.  Bew  v.  State,  37  Ala.,  103;  Chase  v.  State^  46 
Miss.,  707;  Pound  v.  State,  43  Georgia,  128;  State  v.  Potter^ 
13  Kansas,  414. 

Nor  is  it  competent  to  show  the  disposition  or  character  of 
the  deceased  where  the  defendant  does  not  claim  that  the  act 
was  done  in  self  defense.  People  v.  Oarbutt,  17  Mich.,  9;  7 
Am.  Law  Register,  554. 
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JtJSnFICATION. 

The  mere  trespass  on  another's  premises  is  no  justification, 
of  itself,  to  take  the  life  of  another  {People  v.  Hortoji^  4 
Mich.,  68),  and  constitutes  no  defense  except  in  defense  of 
one's  own  life,  or  that  of  his  family,  relatives  or  dependents, 
or  in  case  of  manifest  danger  of  his  life  or  great  bodily  harm. 
Pondv.  People^  8  Mich.,  151.  And  if  the  defendant,  when 
threatened  with  immediate  attack  by  an  assailant,  is  author- 
ized to  act,  his  actions  are  to  be  judged  from  the  circum- 
stances as  they  appear  to  him  at  the  time.  Pond  v.  People^ 
8  Mich.,  150;  Hurd  v.  People^  25  lb.,  405.  Nor  are  mere 
threats  by  the  deceased  admissible  on  the  trial,  for  murder  in 
justification  or  palliation  of  the  homicide,  unless  in  addition 
to  such  threats  there  was  also  at  the  time  of  the  killing  some 
attempt  or  demonstration  by  the  deceased  showing  a  present 
purpose  and  immediate  danger  of  carrying  such  threats  into 
execution,  or  of  doing  some  bodily  harm.  Harris  v.  State, 
47  Miss.,  318;  1  Green's  Cr.  R.,  601;  see,  also,  Pforiner  v. 
People,  4  Park.  Cr.  R.,  558,  and  authorities  cited.  So  where 
the  prisoner  is  pursued  by  a  mob  threatening  his  life  and  he 
was  seeking  to  escape  and  in  his  flight  was  seized  by  some 
person  whom  he  in  self  defense  killed,  and  such  person  killed 
proves  to  be  an  ofiicer  seeking  his  arrest,  it  then  becomes  ma- 
terial for  the  prosecution  to  fix  upon  the  prisoner,  at  the  time 
of  the  killing,  presumptive  knowledge  of  the  ofiicial  character 
of  the  deceased.  Yates  v.  People,  32  N.  Y.,  509.  Where 
one  believes  himself  about  to  be  attacked  by  another  and  to 
receive  great  bodily  injury,  it  is  his  duty  to  avoid  the  attack 
if  in  his  power  to  do  so,  and  the  right  of  attack  for  the  pur- 
pose of  defense  does  not  arise  until  he  has  done  everything 
in  his  power  to  avoid  its  necessity.  People  v.  Sullivan,  7 
N.  Y.,  396.  And  the  principle  in  taking  one's  life  in  self  de- 
fense does  not  justify  one  in  returning  blows  with  a  dangerous 
wea)K>n  when  he  is  struck  with  the  naked  hand,  and  there  is 
no  reason  to  apprehend  a  design  to  do  him  great  bodily  harm. 
Shorter  v.  People,  2  N.  Y.,  193;  see,  also,  Stofferv,  State,  15 
Ohio  St,  47.  A  bare  trespass  against  the  property  of  another, 
Bot  his  dwelling,  is  not  a  sufficient  provocation  to  warrant  the 
owner  in  using  a  deadly  weapon  in  its  defense,  and  if  he  uses 
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such  a  weapon  and  kills  the  trespasser  it  will  be  murder,  and 
this  though  the  killing  were  actually  necessary  to  prevent  the 
trespass.     State  v  Vance,  17  Iowa,  on  page  144, 

Pbovocation — Adultery  of  wife. 

Where  a  husband  finding  his  wife  in  the  act  of  adultery, 
strikes  her  with  intent  to  kill,  this  is  murder;  to  reduce  the 
ofiense  to  the  grade  of  manslaughter  the  blow  must  have  been 
given  in  the  heat  of  passion,  and  without  intent  to  inflict 
death.    Shufflin  v.  People,  62  N.  Y.,  229;  20  Am.  R,  483, 

Evidence  of  one  grime  to  prove  another. 

Where  the  defendant  was  indicted  for  the  murder  of  his 
wife  by  poison,  and  there  being  evidence  of  his  criminal  in- 
timacy with  the  wife  of  S.,  on  whose  life  was  an  insurance,  it 
was  held  that  evidence  that  S.  died  with  the  same  symptoms 
as  defendant's  wife,  and  had  been  attended  by  defendant,  was 
inadmissible.  Shaffner  v.  Commonwealth,  72  Penn.  St.,  22; 
P.  F.' Smith,  60;  13  Am.  R,  649. 

Trial — Degree  of  offenses. 

A  prisoner  cannot  be  put  on  trial  for  murder  in  the  first 
degree  on  an  indictment  for  murder  in  the  second  degree, 
though  the  evidence  may  sustain  a  conviction  for  the  first 
degi-ee.  Fonts  v.  State,  4  G.  Greene,  500;  State  v.  Tweedy^ 
11  Iowa,  350;  State  v.  McCormick,  27  Iowa,  402;  State  v. 
Boyle,  28  Iowa,  522;  State  v.  Knouse,29  Iowa,  118;  St€U6 
V,  Thompson,  31  Iowa,  393;  State  v.  McNalley,  32  Iowa,  681. 

Continuance  to  special  term  does  not  vhtate  prooeedinos. 

A  continuance  to  special  term,  at  which  a  neighboring 
judge  was  to  preside  by  interchange,  when  the  prisoner  was 
not  present  in  court,  though  his  counsel  was,  and  consented 
thereto,  is  not  regarded  a  suflBcient  error  to  reverse  the  judg- 
ment, when  it  appears  that  such  continuance  would  have 
occurred  by  operation  of  law,  on  account  of  the  previous  con- 
nection of  the  presiding  judge  with  the  case.  State  v^  Zifh* 
hart,  23  Iowa,  314. 

Where  same  act  causes  death  of  two. 

Where  the  same  act  results  in  the  death  of  two  or  more 
persons,  and  the  person  committing  the  act  is  convicted  oi 
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acquitted  on  the  trial  of  an  indictment  for  the  murder  of  one, 
he  cannot  be  indicted  for  the  murder  of  the  other.  Clein  v. 
State,  42  Indiana,  420;  13  Am.  R,  369.  See  generally  "For- 
mer  Adjudication." 

For  dying  declarations,  see  title  "Evidence." 

NEGLECT  OF  DUTY  BY  OFFICERS. 

Section  3965.  Wlien  any  duty  is  or  shall  be  enjoined  by 
law  upon  any  public  officer,  or  upon  any  person  holding  any 
public  trust  or  employment,  every  virillful  neglect  to  perform 
Buch  duty,  where  no  special  provision  has  been  made  for  the 
panishment  of  such  delinquency,  is  a  misdemeanor.  [Limita- 
tion, by  section  4167,  three  years.] 

Form  of  Indictment. 

The  State  of  Iowa,  ")   In  District  Court  of .   .   .  County,  .   .   .  term,  1878. 
vs.  > 

J      Indictment. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  tht 
State  ot  Iowa,  accuse  .  .  .  of  the  crime  of  willful  neglect  of  duty  as  a  public  officer, 
committed  as  follows:  The  said  .  .  .  ,  in  the  county 'of ....  and  State  of  Iowa, 
on  the  .  .  .  day  of.  .  .  ,  187  .  ,  did  willfully  and  knowingly  neglect  his  duty  as  a 
public  officer  in  this,  to.wit :  That  whereas  a  certain  information  was  filed  before 
one  A  B,  a  justice  of  the  peace  for  Marion  township,  county  and  state  aforesaid,  by 
one  B  N,  charging  one  M  S  with  the  crime  of  larceny,  whereupon  the  said  justice 
issued  a  warrant  for  the  arrest  of  the  said  M  S,  and  placed  the  same  in  the  hands 
of  S  F,  who  was  then  and  there  a  constable  of  said  township,  county  and  state,  for 
service.  That  it  then  and  there  became  the  duty  of  the  said  S  F  by  virtue  of  his 
office  as  such  constable,  to  forthwith  make  service  of  said  warrant  as  therein 
directed.  And  that  the  said  S  F,  so  being  the  constable  of  said  township  in  said 
county,  not  regarding  fiis  duty  in  that  behalf,  but  contriving  and  intending  the  due 
execution  of  justice  to  hinder  and  prevent,  feloniously,  unlawfully,  willfully  and 
corruptly  did  fail  and  refuse  to  execute  the  said  warrant,  and  arrest  the  said  M  S 
oamed  in  said  warrant,  and  charged  with  a  criminal  offense  as  aforesaid,  as  by  the 
said  warrant  he  was  commanded,  and  as  by  law  it  was  his  duty  to  do.  whereby  and 
by  reason  whereof  the  said  M  S  did  then  and  there  escape  and  go  whithersoever  he 
vould.  contrary  to  the  duty  of  the  said  constable  in  that  behalf,  and  to  the  manifest 
contempt  and  delay  of  justice,  and  against  the  peace  and  dignity  of  the  state,  and 
contrary  to  and  in  violation  of  law. 

IkdICTMENT,  SUFFICIENOY  OF. 

An  indictment  against  a  constable  for  official  negligence  in 
not  executing  a  warrant,  must  set  out  a  warrant  legal  on  its 
&ce,  but  need  not  aver  that  the  steps  required  by  the  statute 
pTeliminarj  to  its  issue,  as  that  a  complaint  was  made,  etc., 
were  taken.    Stewart  v.  State^  4  Blackf.,  Ind.,  171. 

Name  of  State. 

The  State  is  a  person,  within  the  meaning  of  the  law,  to 
whose  injury  an  offense  may  be  laid  as  having  been  committed. 
SttmH  V.  SfxxU,  lb.,  171. 
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Failing  to  return  an  execution. 

An  indictment  against  a  constable  for  failing  to  return  an 
execution  must  state  the  substance,  at  leasts  of  the  execution. 
State  V.  Smith,  5  Blackf.,  Ind.,  327. 

Against  judges  of  elections. 

Where  the  defendants  are  charged  with  direliction  of  duty 
in  not  swearing  in  a  voter  who  was  about  to  vote,  the  indict- 
ment should  aver  that,  under  the  law,  it  became  the  duty  of 
the  judges  to  administer  such  oath.  In  the  following  case 
the  party  who  offered  his  vote  was  challenged;  it  then  became 
the  duty  of  the  judges  to  administer  an  oath  to  such  person, 
before  he  would  be  permitted  to  vote,  and,  under  the  Michi- 
gan statute,  1851,  "If  any  officer  on  whom  any  duty  is  en- 
joined by  law,  relative  to  general,  special,  township  or  ward 
elections,  or  the  canvassing  or  return  of  votes  given  at  any 
election,  shall  be  guilty  of  any  corrupt  conduct  in  the  execu- 
tion of  the  same,  he  shall  be  deemed  guilty  of  a  misde- 
meanor." The  judges  were  compelled  to  administer  the  oath 
and  this  should  have  been  set  out  in  the  indictment.  Wat- 
tles V.  People,  13  Mich.,  447. 

Against  a  board  of  supervisors. 

The  indictment  in  the  following  case  was  against  Coulee 
and  others,  and  charged  the  defendants  as  ^'  then  and  there 
being  the  supervisors  of  the  county  of  W.,  in  the  State  of 
Iowa,  and  being  convened  in  session  as  the  board  of  supervis- 
ors of  said  county,  wrongfully,  unlawfully  and  willfully,  did 
order  the  erection  of  three  several  bridges  within  the  limits 
of  said  county,  at  a  cost  exceeding  the  sum  of  $5,000  each, 
and  then  and  there  wrongfully,  etc.,  did  appropriate,  of  the 
public  money  of  said  county,  the  sum  of  $5,000  each  for  the 
erection  of  three  several  bridges  within  the  limits  of  said 
county,  and  the  further  sum  of  $5,000  each  for  the  abutments 
and  trestle-work  on  said  bridges,  without  first  submitting  any 
proposition  therefor  to  the  legal  voters  of  the  county  of  W., 
contrary  to  and  in  violation  of  law."  Held,  that  it  was  not 
necessary  that  the  indictment  should,  by  an  express  allega- 
tion, allege  that  the  defendants  voted  for  the  order,  and  that 
the  indictment  was  against  the  members  thereof  for  their  in- 
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dividual  acts  and  not  as  a  board  and,  therefore,  good.     State 
V.  Conlee^  25  Iowa,  238. 

The  law  upon  which  this  violation  was  based,  is  found  in 
sub-division   24  of   section  303,  page  51,  Iowa  Code,  1873, 
which  is  the  same  as  section  312,  sub-division  23,  Rev,  of 
Iowa,  1860,  as  amended  by  laws  of  1870  and  1872,  and  is  as 
follows:  "  That  it  shall  not  be  competent  for  the  board  of  super- 
visors to  order  the  erection  of  a  court  house,  jail,  poor  house, 
or  other  building  or  bridge,  where  the  probable  cost  will  ex- 
ceed live  thousand  dollars,  without  first  submitting  such  prop- 
osition to  the  voters  of  the  county." 

As  AGAINST  directors  AND   SCHOOL  OFFICERS. 

By  section  21,  of  the  school  laws  of  Iowa,  1872,  it  is 
enacted,  that  the  board  of  directors  ^' shall  audit  and  allow  all 
just  claims  against  the  district,  and  fix  the  compensation  of 
Beeretary,  etc."  The  indictment  charged  that  the  defendants 
issued  school  orders  to  the  amount  of  $12,000.00,  and  that  no 
buildings  had  been  erected,  but  that  it  was  with  intent  to 
squander  and  misappropriate  the  public  moneys,  etc.  This 
indictment  the  court  held  bad,  in  that  it  did  not  aver  that  the 
claims  for  which  the  orders  were  alleged  to  have  been  given, 
were  audited  and  allowed.  State  v.  Stiles  and  Shufelt^  40 
Iowa,  148. 

There  is  no  penalty  or  fine  fixed  in  either  of  the  sections 
cited,  but  that  based  upon  section  3966,  Code  of  Iowa,  1873: 
"When  the  performance  of  any  act  is  prohibited  by  any  stat- 
ute, and  no  penalty  for  the  violation  of  such  statute  is  im- 
posed, the  doing  of  such  act  is  a  misdemeanor."  Then  the 
succeeding  section  3967,  provides,  that  when  no  punishment 
is  prescribed  for  the  violation  of  an  act  it  shall  be  by  impris- 
onment in  the  county  jail  not  more  than  one  year  or  by  fine 
Bot  exceeding  five  hundred  dollars. 

Averment  of  official  character. 

It  is  not  necessary  to  allege  or  prove  that  each  individual 
member  was  duly  elected  and  qualified,  and  acting  as  such 
inember  in  his  official  capacity.  To  allege  that  "  the  defend- 
&ut8  then  and  there  being  the  supervisors  of  the  county  of 
"  •)  and  being  convened  as  the  board  of  supervisors  of  said 
17 
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county  wrongfully,"  etc.,  is  sufficient.     State  v.  Conlee^  25 
Iowa,  242. 

Elements — Liajbiltty — Individually  and  not  officially. 

The  indictment  should  accuse  the  defendants  by  narae,  and 
individually,  of  the  willful  misconduct.  They  could  not  be 
guilty  of  the  offense  specified,  except  by  their  individual  acts, 
and  when  in  session  as  a  board.  While  the  defendants  could 
not  commit  the  offense  charged,  except  when  convened  as  a 
board  each  individual  member  is  answerable  only  for  his  own 
act  when  thus  convened.  As  it  would  take  a  majority  of  the 
members  present  to  pass  the  order,  it  would  follow  that  a  mi- 
nority could  not  be  guilty  of  the  act  charged.  State  v.  Con- 
leej  25  Iowa,  240. 

District  attorney  refusing  to  act — When  liable. 

It  is  the  duty  of  a  district  attorney  to  appear,  in  cases 
where  the  county  is  interested  in  his  district;  and  a  refusal 
would  render  him  liable  to  an  indictment  under  section 
3965  cited  herein.  Clark  cfe  Grant  v.  Lyon  County^  37  Iowa, 
469.  To  the  same  effect,  see  Mvscatine  Western  Railroad 
Co.  V,  Sortonj  38  Iowa,  33. 

NEGLECTING  TO  LABEL  POISONS. 

Section  4038.  If  any  apothecary,  drugip^st,  or  other  persoD, 
sell  and  delivenany  arsenic,  corrosive  sublimate,  prussicacid,  or 
any  poisonous  liquid  or  substance,  without  liaving  the  word 
''poison,"  and  the  true  name  thereof  written  or  printed  upon  a 
laoel  attached  to  the  vial,  box,  or  parcel  containing  the  same, 
he  shall  be  punished  by  imprisonment  in  the  county  jail  not 
more  than  thirty  days,  or  by  fine  not  exceeding  one  hundred 
dollars.  Any  person  who  may  dispose  of  at  retail  any  poison- 
ous substance  or  liquor  to  any  one,  for  any  purpose,  is  nereby 
required  to  enter  in  a  book,  to  be  kept  by  such  apothecaiy, 
dniggist,  or  other  person  so  disposing,  the  name  of  tne  poison, 
when  bought,  by  whom,  and  for  what  purpose;  and  if  the  per- 
son who  calls  for  such  poison  is  not  personally  known  to  the 
vendor,  then  such  person  shall  be  identified  by  someone  known 
to  the  vendor,  whose  name  shall  also  be  entered  in  such  book* 
Any  failure  to  comply  with  the  requirements  of  this  provision 
shall  subject  the  party  so  failing  to  imprisonment  in  the  county 
jail  not  more  than  thirty  days,  or  to  a  fine  not  exceeding  one 
nundred  dollars.     [Limitation,  by  Sec.  4168,  one  year.] 
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Torm  of  InfbrmaUon 

The  State  of  Iowa,  )     Before.  .  .  a  justice  of.  •  .county, 
vs.  > 

...j      Imformaiion» 

The  defendant  is  accused  of  the  crime  of  neglectinfr  to  label  poison :  For  that  the 
taid  .  .  .on  the.  .  .day  of.  .  .  1 878.  in  the  township  of .  .  .county  of.  .  .and 
State  of  Iowa,  did  unlawfully  and  knowingly,  being  then  and  there  a  druggist,  sell 
and  deliver  to  one  A  B,  a  certain  two  ounce  vial  containing  corosive  sublimate,  tho 
same  being  a  deadly  poison,  without  having  the  same  labeled  or  marked  "  Poison," 
contrary  to  and  in  violation  of  law.  '    A.  B. 

State  op  Iowa  \  „ 
County  OF.  .  f"" 

I.  A.  B..  being  sworn,  say  that  I  heard  the  above  information  read  over,  and  that 
the  matters  herein  stated  are  true.  A.  B. 

Subscribed  and  sworn  to  before  me  this  •   ,  •  day  of  .   .   .   1878. 

L.  M.,  J.  P. 

NEGLECTING  TO  PROVIDE  STEAM  BOILERS  WITH 

SAFETY  VALVES,  Etc. 

LaW8  of  1874,  OHAFTEB  14,  PAGE  12. 

1.  That  it  shall  be  the  duty  of  any  person  owning  or  opera- 
ting steam  boilers  in  this  State  to  provide  such  boilers  with 
steam-gauge,  safety-valve,  and  water-gauge,  and  keep  the  same 
in  good  order. 

2.  That  any  person  neglecting  to  comply  with  the  provis- 
ions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  fine  of  not  less  than  fifty,  nor  more  than 
fi?e  hundred,  dollars. 

NUISANCES  AND  ABATEMENT  THEREOF. 

Section  4089.  The  erecting,  continuing,  or  using  any  build- 
ing or  other  place  for  the  exercise  of  any  trade,  employment 
or  manufacture,  which  by  occasioning  noxious  exhalations, 
offensive  smells,  or  other  annoyances  becomes  injurious  and 
dangerous  to  the  health,  comfort,  or  property  of  individuals  or 
the  public,  the  causing  or  suffering  any  offal,  filth,  or  noisome 
substance  to  be  collected  or  to  remain  in  any  place  to  the  preju- 
dioe  of  others;  the  obstructing  or  impeding  without  legal 
withority  the  passa^  of  any  navigable  river,  harbor,  or  collec- 
tion of  water;  or  the  corrupting  or  rendering  unwholesome  or 
impure  the  water  of  any  river,  stream  or  pond ;  or  unlawfully 
diyerting  the  same  from  its  natural  course  or  state  to  the  in- 
JWT  or  prejudice  of  others;  and  the  obstructing  or  encumber- 
ing by  fences,  buildings  or  otherwise,  the  public  highways. 
Private  ways,  streets,  alleys,  commons,  landing  places  or  bury- 
^g  grounoB,  are  nuisances. 
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Sec.  4090.  If  any  person  carry  on  the  business  of  manufac- 
turing gunpowder,  or  of  mixing  or  grinding  the  composition 
therefor,  in  any  building  within  eighty  rods  of  any  valuable 
building  erected  at  the  time  when  such  business  may  be  com- 
menced, the  building  in  which  such  business  is  thus  carried  on 
is  a  public  nuisance,  and  such  person  is  liable  to  be  prosecuted 
accordingly. 

Seo.  4091.  Houses  of  ill  fame  kept  for  the  purpose  of  pros- 
titution and  lewdness,  gambling  houses,  or  houses  where 
drunkenness,  quarreling,  lighting  or  breaches  of  the  peace  are 
carried  on  or  pennitted,  to  the  disturbance  of  others,  are  nui- 
sances, and  may  be  abated  and  punished  as  provided  in  this 
chapter. 

DEC.  4092.  Wlioever  is  convicted  of  erecting,  causing  or 
continuing  a  public  or  common  nuisance  as  described  in  this 
chapter,  or  at  common  law  when  the  same  has  not  been  modi- 
fied or  repealed  by  statute,  where  no  other  punishment  there- 
for is  specially  provided,  shall  be  punished  by  a  fine  not  ex- 
ceediiig  one  thousand  dollars,  and  the  court,  with  or  without 
such  fine,  may  order  such  nuisance  to  be  abated,  and  issue  a 
warrant  as  hereinafter  provided. 

Sec.  4093.  When,  upon  indictment,  complaint  or  action, 
any  person  is  adjudged  guilty  of  a  nuisance,  the  court  before 
whom  such  conviction  is  had,  may,  in  addition  to  the  fine 
imposed,  if  any,  or  to  the  judgment  for  damages  or  cost  for 
which  a  separate  execution  may  issue,  order  that  such  nuisance 
be  abated  or  removed  at  the  expense  of  the  defendant,  and 
after  inquiry  into  and  estimating  as  nearly  as  may  be  the  sum 
necessary  to  defray  the  expenses  of  such  abatement,  the  court 
may  issue  a  warrant  theretor. 

Sec.  4094.  When  the  conviction  is  had  upon  an  action 
before  a  justice  of  the  peace  and  no  appeal  is  taken,  the  justice, 
after  estimating  as  aforesaid  the  sum  necessary  to  defray  the 
expenses  of  removing  or  abating  the  nuieance,  may  issue  a  lito 
warrant. 

Sec.  4095.  Instead  of  issuing  such  warrant,  the  court  or 
justice  may  order  the  same  to  be  stayed  upon  motion  of  the 
aefendant,  and  upon  his  entering  into  an  undertaking  in  fiuch 
sum  and  with  such  surety  as  the  court  or  lustice  may  direct, 
to  the  state,  conditioned  either  that  the  defendant  will  discon- 
tinue said  nuisance,  or  that  within  a  time  limited  by  the  court, 
and  not  exceeding  six  months,  he  will  cause  the  same  to  ^ 
abated  and  removed,  as  either  is  directed  by  the  court;  a^d 
upon  his  default  to  perform  the  condition  of  his  undertakil4> 
the  same  shall  be  forfeited  and  the  court  in  tenri  time  or  vtcft* 
tion,  or  justice  of  the  peace,  as  the  case  may  be,  upon  betoj 
satisfied  of  such  default,  may  order  such  warrant  forthwith  ^ 
issue,  and  a  scire  facias  on  such  undertaking. 
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Sec.  4006.  The  expense  of  abating  a  nuisance  by  virtue  of 
warrant  can  be  collected  by  the  officer  in  the  same  manner 
}  damages  and  costs  are  collected  on  execution,  except  that 
le  materials  of  any  buildings,  fences  or  other  things,  that 
lay  be  removed  as  a  nuisance,  may  be  first  levied  upon  and 
>ld  by  the  officer,  and  if  any  of  the  proceeds  remain  after  sat- 
fying  the  expense  of  the  removal,  such  balance  must  be  paid 
J  the  officer  to  the  defendant  or  to  the  owner  of  the  property 
jvied  upon,  and  if  said  proceeds  are  not  sufficient  to  pay  such 
xpenses  the  officer  must  collect  the  residue  thereof. 

!dLW8  OF  1876,  OHAPTEB  140,  SECTION  4,  LAST  CLAUSE. 

And  the  diverting,  obstructing,  impeding  or  filling  up  of 
rach  drains,  ditches  or  water  courses  in  any  manner,  by  any 
person,  without  legal  authority,  is  hereby  declared  a  nuisance, 
md  any  person  convicted  of  such  crime,  shall  be  punished  as 
provided  in  title  twenty-four,  chapter  fifteen  of  the  Code,  for 
the  punishment  of  nuisances. 

Sec.  4519.  When  the  judgment  is  for  the  abatement  or 
removal  of  a  nuisance,  or  tor  anything  other  than  the  payment 
)f  money  by  the  defendant,  a  certified  copy  of  the  enlry  of 
rach  judgment,  delivered  to  the  sheriff  of  tne  proper  county, 
ihall  authorize  and  require  him  to  execute  such  judgment,  and 
le  shall  return  the  same  with  his  doings  under  the  same 
hereon  indorsed  to  the  clerk  of  the  court  in  which  the  judg- 
nent  was  rendered,  within  seventy  days  after  the  date  of  the 
ertificate  of  such  certified  copy,  unless  it  be  a  judgment  of 
mprisonment,  which  is  hereinbefore  provided  for.  [Limita- 
ion  by  section  4167,  three  years,] 

For  nuisance  in  erecting  dams  without  "fish  ways,"  see 
itle  **  Seining  and  Destroying  Fish." 

•■ 

Form  of  Indiotment  for  Keeping  OiFenBive  Stock  Tardi. 

rHE  State  of  Iowa,  1      In  District  Court  of .   .   .  County,  .   .   .  term,  1878. 
VS.  >  Nuisance. 

j  iMdictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
ilateof  Iowa,  accuse  ...  of  the  crime  of  nuisance,  committed  as  follows:  That 
n  the  .  .  .  day  of.  .  .  ,  1875.  in  the  city  of  Marion,  Linn  county.  Iowa,  at  and 
ttr  divers  public  streets,  to-wit:  Market  and  Main  streets,  in  said  city  and  county, 
leiag  the  common  highway,  and  also  near  unto  dwelling  houses  of  divers  citizens  of 
!hettid  city,  county  and  state,  there  situated,  and  being  unlawfully  and  injuriously, 
{UoKike.  erect,  set  up.  continue  and  use  a  certain  enclosure,  pen.  or  lot  of  ground, 
is  which  cattle  and  hogs  were  confined,  fed.  matured  and  retained,  and  the  excre- 
■est,  decayed  food,  slop  and  other  filth  retained  upon  and  within  said  enclosure, 
Hidi  employment  or  use  of  said  enclosure  for  said  purpose,  and  permitting  of  said 
ocrement,  decayed  food,  slop  and  filth  to  remain  upon  and  within  said  enclosure, 
^^ccaaooed  noxious  exhalations  and  offensive  and  unwholesome  smells,  so  that  the 
^  was  then  and  there  greatly  corrupted  and  infected  thereby,  and  the  noises  made 
W  the  bogs  at  night  becoming  and  being  dangerous  to  the  health,  comfort  and  prop- 
^  of  the  people  residing  in  that  immediate  neighborhood,  and  being  a  common 
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and  a  public  nuisance  to  the  people  of  the  State  of  Iowa,  there  passing,  repassing, 
being  or  residing,  contrary  to,  etc. 

This  form  is  approved  in  S/a/e  v.  Kasttr,  35  Iowa,  221. 

Form  of  Indiotment  by  Beuon  of  the  Ereotion  of  Mill  Sami,  etc. 

That  A  B.  at,  etc..  on  the  .  .  .  day  of .  .  .  ,  1876,  being  the  owner  and  occupye' 
of  a  certain  mill  dam  and  mill,  with  its  appurtenances,  situated  near  what  is  known 
as  the  Indian  creek  bridge,  on  the  public  highway  leading  from  M  to  C,  near  the 
city  limits  of  Marion,  in  said  county,  and  near  said  highway  and  the  dwelling  houses 
of  divers  persons  of  said  county,  did,  on  the  day  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  finding  of  this  indictment,  unlawfully  and  in- 
jariously  cause  and  permit  the  waters  of  said  mill  dam  to  overflow  the  adjacent 
lands  of  others  as  well  as  his  own,  by  means  whereof  the  mud,  wood,  leaves,  brush, 
and  the  animal  and  vegetable  substances  and  other  filth  collected  and  brought 
down  the  channel  of  said  water  course,  there  became  and  were,  during  all  the  time 
aforesaid,  collected  and  accumulated  in  large  quantities  in  the  channel  of  said  water 
course,  and  on  the  lands  overflowed  as  aforesaid,  by  means  of  which  the  water  in 
said  mill  dam  and  pond,  and  the  mud.  wood,  brush,  and  animal  and  vegetable  sub- 
stances there  collected  as  aforesaid,  became,  and  were  and  still  are  offensive,  impure 
and  unwholesome,  and  the  air  became  and  still  is  corrupted  and  infected,  to  the 
injury  of  many  citizens  and  the  public  generally,  contrary  to,  etc. 

The  last  form  is  substantially  approved  in  State  v.  Rankim,  3  South  Carolina,  438; 
16  Am.  Rept&..  737;  iitate  v.  Close,  35  Iowa,  570. 

Form  of  Indictment  onder  Section  4091. 

That  A  B  did  keep  a  place  and  occupy  the  same  as  a  saloon,  in  Marion,  in  said 
county  and  state,  where  drunkenness,  quarreling,  fighting,  and  other  breaches  of 
the  peace  were  carried  on,  nnd,  by  the  said  A  B,  permitted  to  be  caned  on,  to  the 
disturbance  of  others,  contrary  to,  etc. 

Form  of  Indictment  for  Keeping  a  Hooie  of  HI  Fame. 

That  A  B  did,  on  the  .  .  .  day  of  .  .  .  ,  1876,  and  on  divers  other  days  and 
times  between  the  said  .  .  .  day  of  .  .  ,  1876,  and  the  finding  of  this  indictment, 
keep,  and  still  continues  to  keep,  a  house  of  ill  fame,  for  the  purpose  of  prostitutioQ 
and  lewdness,  to  the  disturbance  of  others,  and  to  the  common  nuisance  of  the  peo- 
ple of  the  State  of  Iowa,  contrary  to,  etc. 

This  form  is  approved  in  State  v  Alderman,  40  Iowa,  375. 

Form  of  Indictment  for  Keeping  Gambling  Honiei. 

That  A  B  did,  on,  etc..  at,  etc.,  and  on  divers  other  days  and  times  between  that 
day  and  the  finding  of  this  indictment,  keep  a  place  commmonly  called  a  saloon, 
resorted  to  for  the  purposes  of  gambling,  and  then  and  there  did  permit  and  sufidr 
divers  persons,  to  these  grand  jurors  unknown,  in  said  place,  the  same  being  under 
his  control,  to  play  at  cards  and  other  games,  to  the  said  jurors  unknown,  for  money 
and  other  property,  contrary  to  law,  etc. 

Elements  constituting  nuis^vnces. 

It  is  a  nuisance  to  obstruct  a  highway,  though  with  a  lawful 
business.  People  v,  Cuiininghajn  db  Harris^  1  Denio,  524.  So 
the  following  acts  and  omissions  of  acts  are  nuisances:  Keeping 
gunpowder  insufficiently  secured.  Myers  v.  Malconiy  6  Hill, 
292,  Bowling  alleys  kept  for  gain  or  hire.  Tamer  v.  Alhitm, 
6  Hill,  121;  4  E.  D.  Smith,  570.  Houses  kept  for  the  resort 
of  people  for  immoral  i>urpose8.  1  Whart.  Cr.  Cases,  286- 
Causing  water  to  stagnate  and  corrupt  the  air.  State  v.  lian^ 
kin,  3  S.  C.  R,  438;  16  Am.  Rep.,  737.  Keeping  dogs  whicU 
make  unusual  noises  at  night,  or  hogs  and  stock  yards  tba^ 
become  filthy.     Roscoe's  Cr.  Ev.,  794;   State  v.  Kaeter^  8S 
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Iowa,  222.  Under  the  Iowa  Code,  keeping  intoxicating 
liquors  with  the  intent  to  sell.  State  v.  Collins^  11  Iowa, 
141. 

House  of  ux  fame. 

Tlie  words  "  house  of  ill  fame  '^  as  used  in  the  statute,  pun- 
ishing the  keeping  thereof  as  a  nuisance,  will  include  a  boat 
on  a  river  when  used  as  a  habitation  for  such  purposes. 
State  V.  JUullafij  35  Iowa,  199. 

OBSTEUCriNO   HIGHWAYS  BY   BAILR0AD8. 

Under  the  statutes  of  this  state  it  is  lawful  for  a  raih*oad 
company  to  construct  and  maintain  its  railway  upon  any 
highway,  and  such  fact  does  not  render  it  liable  to  an  indict- 
ment for  nuisance;  if  improperly  or  negligently  constructed, 
an  indictment  would  lie.  State  of  Iowa  v.  Davenport  cfe  St. 
Paul  R.  R.  Co.,  Western  Jurist,  April  No.,  1878,  p.  217. 

Defenses. 

It  is  no  defense  that  the  building  was  remote  from  habita- 
tion, and  that  the  prosecutors  afterward  erected  buildings  in 
its  vicinity.     Taylor  v.  People,  6  Park.  Cr.  Rep.,  347. 

The  fact  that  the  thing  complained  of  is  a  great  conveni- 
ence to  the  public,  is  no  defense.  Roscoe's  Cr.  Ev.,  794; 
State  V.  KatAer,  35  Iowa,  222. 

Bar  to  actions. 

No  length  of  continuance  will  legalize  a  nuisance.  People 
«.  Cunningham  dk  Harris,  1  Denio,  524;  State  v.  Rankin^ 
3  S.  0.,  438;  16  Am.  Rep.,  748;  Town  of  Stoughton  v.  Ba- 
ker  ik  Voss,  4  Mass,  522;  Mills  v.  Rail  <&  RicJiards,  9 
Vend.,  317;  Roscoe's  Or.  Ev.,  795. 

Dll|^RDEBLT   HOUSE. 

Under  section  4091,  a  conviction  can  be  sustained,  although 
the  disorderly  conduct  did  not  take  place  in  the  house.  State 
t.  Wehb^  25  Iowa,  235. 

koiOTlCENT. 

Under  section  4091,  it  is  not  necessary  to  allege  that  the 
Pendant  kept  a  house  of  ill  fame  resorted  to,  etc.  The  words 
*^e•orted  to"  apply  to  an  indictment  under  section  4013. 
^^  V.  Alderman,  40  Iowa,  375. 
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Vabianoe — Location. 

Where  the  indictment  alleges  a  precise  location,  at 
proof  varies  from  the  allegation,  whether  or  not  this  woi 
a  fatal  variance,  qucsre^  the  court  being  equally  di' 
State  V.  Verderij  24  Iowa,  126. 

Alleging  acts. 

It  is  competent  to  allege  the  various  acts  which  go  to 
up  this  offense.  State  v.  Spenebeck  et  aZ.,  Western  J 
March  No.,  1877,  p.  170. 

Abatement  generally. 

If  there  is  no  averment  of  the  continuing  of  the  nui 
the  court  cannot  order  an  abatement,  but  only  a  pei 
judgment.     Muiison  v.  Peophy  5  Park.  Or.  Rep.,  16. 

Stock  yards. 

No  order  should  be  made  to  remove  any  fence  surron 
the  yards,  but  simply  the  filth  within  the  same.  SU 
Kaster^  35  Iowa,  222. 

Motion  to  hear  evidence. 

After  a  conviction,  and  before  the  order  is  issued  to 
a  .nuisance,  it  is  proper  for  the  court  to  hear  evidence,  o: 
tion,  that  the  nuisance  is  abated.     Smith  v.  State^  22 
St.,  539;  Matthews  v.  State,  25  Ohio  St.,  536. 

Fine — Punishment — Order  of  removal — When  to  be 

Tlie  removal  of  the  nuisance  is  not  a  necessary  part  < 
punishment.  It  is  left  discretionary  with  the  court.  I 
power  that  may  or  may  not  be  exercised;  but  when  exei 
it  must  be  at  the  time  of  imposing  the  fine  or  imprison 
and  form  a  part  of  the  same  judgment.  The  power  s 
not  continue  to  exist  after  the  defendant  had  been  fined  < 
prisoned,  as  it  would  involve  two  distinct  judgments,  gi^ 
different  times,  for  one  and  the  same  offense.  Crijpi 
State,  8  Michigan,  118. 

Former  adjudication  and  acquittal. 

It  is  competent  for  the  defendant  to  show  that  former 
ers  of  a  mill  were  indicted  and  tried  for  nuisance  in  kc 
up  the  same  dam,  and  acquitted,  and  that  the  question  \ 
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ted,  on  the  former  trial,  was  whether  the  dam  was  a  nuisance 
or  not  Evidence  that  the  dam  was  not  a  nuisance  at  that 
time  is  not,  however,  evidence  that  it  has  not  since  become 
Buch.     Crippen  v.  People^  8  Michigan,  118. 

Crrr  ob  town  council  cannot  abate  without  judicial  pbo- 

CEEDINGS. 

An  ordinance  of  a  town  declaring  as  a  nuisance  all  intox- 
icating liquors  kept  within  the  limits  of  the  town  for  the  pur- 
pose of  being  sold,  or  given  away,  as  a  beverage  to  be  drank 
witliin  said  town,  and  directing  the  police  officers  to  abate  said 
nuisance  by  removing  the  liquors  beyond  the  town  limits,  will 
not  justify  such  officers  in  seizing  and  carrying  away  liquors 
until  it  has  been  determined  by  a  court  of  justice  that  the  or- 
dinance has  been  violated.     In  this  case,  two  police  officers, 
under  the  direction  of  the  council,  and  with  two  of  its  mem- 
bers, entered  the  plaintiffs,  or   prosecuting  witness'   house, 
and  seized  and  carried  away  certain  liquors,  and  then  sought 
to  defend  under  this  ordinance.    The  court  say:    "Even  con- 
cede the  right  of  the  council  to  pass  such  an  ordinance,  as  to 
which  we  express  no  opinion,  yet  it  certainly  cannot  be  denied 
that  such  a  power  could  be  exercised  only  by  some  judicial  in- 
stramentality.     As  to  whether  the  keeping  of  the  liquors  was 
for  illegal  sale,  is  a  question  which  the  owner  had  the  right  to 
submit  to  a  court  of  justice,  before  his  property  could  be  taken 
away.    The  board  had  no  more  power  to  authorize  their  police 
officers  to  perform  acts  of  this  character,  than  they  had  to  au- 
thorize them  at  discretion  to  assess  a  fine  of  fifty  dollars  upon 
any  man  whom  they  might  believe  to  have  violated  the  law, 
and  seize  his  property,  without  an  inquiry  before  a  court,  or 
an  opportunity  of  being  heard  in  his  own  defense.    Such  pro- 
ceedings are  a  violation  of  the  elementary  principles  of  our 
constitution.    A  man's  property  cannot  be  taken  except  for  a 
violation  of  law,  and  whether  he  has  been  guilty  of  such  viola- 
tion cannot  be  left  to  police  officers  or  constables  to  determine." 
^ni  et  al.  v.  People,  51  Illinois,  286;  2  Am.  R,  301. 

OBSTRUCTING  EAILEOADS. 

Section  3990.     If  any  person  or  persons  shall  willfully  and 
Jiaalidotisly  place  any  obstruction  on  the  track  of  any  railroad 
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in  this  state,  or  remove  any  rail  therefrom,  or  in  any  other 
way  injure  such  railroad,  or  do  any  other  thing  thereto, 
whereby  the  life  of  any  person  is  or  may  be  endangered,  he  or 
they  shall  be  punished  Dy  confinement  in  the  state  peniten- 
tiary for  life,  or  for  any  term  not  less  than  two  years. 

Laws  or  1876,  chapteb  148,  page  142. 

Section  1.  If  any  person  shall  tlirow  any  stone,  or  other 
substance,  of  any  nature  whatever,  or  shall  present  or  discharge 
any  gun,  pistol,  or  other  firearm  at  any  railroad  train,  car,  or 
locomotive  engine,  he  sliall  be  deemed  guilty  of  a  misde- 
meanor, and  be  punished  accordingly. 

Sec.  2.  If  any  person  not  employed  thereon,  or  not  an 
oflScer  of  the  law  in  the  discharge  of  his  duty,  without  the 
consent  of  the  person  having  the  same  in  charge,  shall  get 
upon  or  off  any  locomotive  engine,  or  car  of  any  railroad  com- 
pany, while  said  engine  or  car  is  in  motion,  or  elsewhere  than 
at  the  established  depots  of  such  company,  or  who  shall  get 
upon,  cling  to,  or  otherwise  attach  himself  to  any  such  eugme 
or  car,  for  the  purpose  of  riding  upon  the  same,  intending  to 
lump  therefrom,  when  such  engme  or  car  is  in  motion,  he  sliall 
be  guilty  of  a  misdemeanor,  ana  be  punished  by  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  not  exceeding 
thirty  days.  [Limitation  to  section  3990,  by  section  4167, 
three  years,  under  the  Laws  of  1876,  by  section  4168,  one  year.] 

The  State  of  Iowa"!      In  District  Court  of  .   .   .  county,  .   .   .    term,  1878. 

vs.  > 
j  Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  willfully  and  maliciously  obstructtng  a 
railroad  track,  committed  as  follows:  That  the  said  .  .  on  the  .  .  day  of .  .  187  .  .in 
the  county  of .  .  .  and  State  of  Iowa,  did  willfully,  maliciously,  and  feloniotoly 
tear  up.  remove  and  displace  a  part  of  the  .  .  .  railroad  then  and  there  situate  and 
being,  to-wii:  one  of  the  iron  rails  thereof,  then  and  there  being  placed  upon  the  track 
of  said  railroad  for  the  passing  over  and  upon  said  rail,  of  the  locomotives,  cars,  and 
trains,  then  running  upon  said  railroad,  by  which  said  tearing  up,  removing  and  dis- 
placing of  the  said  rail,  as  aforesaid,  he  the  said  A  D,  did  then  and  there,  and  thereby, 
willfully,  maliciously,  and  feloniously  cause  the  lives  of  divers  persons,  to  these  grand 
jurors  unknown,  who  were  then  and  there  in  and  upon  the  locomotive  and  cars  of  a 
certain  passenger  train  then  and  there  running  upon  said  railroad,  to  be  endangered 
and  put  in  great  peril;  there  being  immediate  danger,  then  and  there  that  said  pas- 
senger train  of  cars  then  running  upon  said  railroad  would,  by  the  tearing  up,  remov- 
ing  and  displacing  of  said  rail,  as  aforesaid,  be  thrown  from  the  tmck  of  said  railroad, 
to  the  great  hazard  and  immediate  peril  of  the  lives  of  the  persons  being  thereon  as 
aforesaid,  contrary  to.  etc. 

Also,  see  form  in  title  "  Malicious  Mischief,  and  Trespass  on  Property,"  under  sec- 
tion .'}979. 

Indictment,  sufficiency  of. 

An  indictment,  which  charges  and  describes  the  oifense  in  the 
language  of  the  statue,  is  sufficient,  though  it  does  not  set  out 
the  technical  name  of  such  oflPense.  State  v.  jffeasenkamp^  17 
Iowa,  25 ;  State  v.  Clemens^  39  Iowa,  257. 
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Allegation  of  AcnrAL  obstruction. 

Under  section  3979,  Code  1873,  as  fully  set  out  in  title 
"Malicious  Mischief,  and  Trespass  on  Property,"  it  is  not 
necessary  to  allege  in  the  indictment,  or  prove  upon  the  trial, 
that  the  obstruction,  wilUully  or  maliciously  placed  upon  the 
track  of  a  railway,  actually  did  obstruct  or  hinder  its  trains. 
State  V.  ClemenSy  39  Iowa,  257. 

Elements— Mauce,  when  implied. 

When  the  consequences  which  would  naturally  follow  any  act, 
are  criminal  and  mischievious,  the  law  implies  that  the  party 
acted  with  a  malicious  intent.  State  v.  Hessenkamp^  17  Iowa, 
25. 

BiNQINO  SIGNAL  BELL. 

In  the  following  case  the  indictment  charged  that  the  defend- 
ant "  feloniously,  willfully,  and  maliciously,  the  engine  and  car- 
riages of  the  property  of  the  Boston  and  Providence  Eailroad 
Corporation,  then  and  there  lawfully  passing  over  and  along 
the  railroad  of  said  corporation,  there  located  and  situate,  did 
obstruct,  by  then  and  there  pulling  the  signal  rope  attached  to 
and  connected  with  the  bell,  in  and  upon  the  said  engine,  by 
reason  whereof  the  said  engine  and  carriages  were  then  and 
there  caused  to  be  stopped,  hindered  and  delayed,  and  the  safety 
of  divers  persons  then  aid  there  lawfully  riding,  passing  and 
being  conveyed  on  and  upon  the  said  railroad  at  West  Eox- 
bury  aforesaid,  in  the  county  aforesaid,  in  and  upon  the  en- 
gine and  carriages  aforesaid,  then  and  there  did  endanger,  con- 
trary to  etc."  It  was  held  that  this  did  not  constitute  the  crime 
of  obstructing  a  railroad.  The  law  was  not  intended  to  apply 
to  a  case  where  the  train  was  stopped  by  an  engineer,  or  other 
person,  having  control,  in  consequence  of  a  false  signal  com- 
municated in  this  manner  by  a  passenger,  and  the  act  however 
improper,  and  whatever  may  have  been  the  motive,  cannot  be 
regarded  as  ordinarily  or  directly  dangerous  to  any  one.  Com- 
monweaUh  v.  KUlian^  109  Mass.,  845;  1  Green  Cr.  R.,  192; 
12  Am.  R,  717. 

Evtoence — Accomplice. 

In  a  case  of  this  character,  like  other  cases,  other  corrobora- 
tion  than  that  tending  to  show  the  commission  of  the  offense 
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is  necessary  to  sustain  a  conviction  based  upon  tlie  testimony 
of  an  accomplice.    State  v.  ClemenSy  39  Iowa,  257. 

Defense — Justification. 

The  fact  that  the  defendant  owned  the  land  over  which  a 
railroad  passed,  and  had  never  released  the  right  of  way  to  the 
same,  is  no  defense  to  a  prosecution  for  placing  obstructions  on 
the  track  of  such  road  at  a  point  on  his  own  land.  So  the  breach 
of  a  contract,  by  which  a  railroad  company  has  secured  the 
right  of  way  over  certain  lands,  does  not  justify  the  owner  in 
placing  obstructions  on  the  track  of  the  railroad  where  it  crosses 
Ms  land.    State  v,  Hessenkamp^  17  Iowa,  25. 

It  would  seem  from  what  is  said  in  39  Iowa,  257,  above  cited, 
that  a  prosecution  for  obstructing  a  railroad  can  be  brought 
and  maintained  under  section  3979  above  referred  to,  as  well  as 
under  the  section  herein  fully  set  out. 

OFFENSE  AGAINST  THE  EIGHT  OF  SUFFRAGE. 

Section  3993.  If  any  person  oflfer  or  give  a  bribe  to  any 
elector  for  the  purpose  of  influencing  his  vote  at  any  election 
authorized  by  law;  and  if  anv  elector  entitled  to  vote  at  such 
election  receives  such  bribe,  ne  shall  be  punished  bv  fine  not 
exceeding  five  hundred  dollars,  or  imprisoned  in  the  county 
jail  not  exceeding  one  year,  or  by  both  fine  and  imprisonment 
at  the  discretion  of  the  court. 

Sec.  3994.  If  anv  elector  unlawfully  vote  more  than  once 
at  any  election  which  may  be  held  by  virtue  of  any  law  of  this 
state,  he  shall  be  punished  by  fine  not  exceeding  two  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
one  year. 

Sec.  3995.  If  any  person  knowing  himself  not  to  be  quali- 
fied, vote  at  any  election  authorized  by  law,  he  shall  be  pun- 
ished by  fine  not  exceeding  two  hundred  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  six  months. 

Sec.  3996.  If  any  person  go  or  come  into  any  county  of 
this  state,  and  vote  in  such  county,  not  being  a  resident 
thereof,  he  shall  bo  punished  by  fine  not  exceeding  two  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year. 

Sec.  3997.  If  any  person  willfully  vote  who  has  not  been  a 
resident  of  this  state  for  six  months  next  preceding  the  elec- 
tion, or  who,  at  the  time  of  the  election,  is  not  twenty-one 
years  of  age,  or  who  is  not  a  citizen  of  the  United  States,  or 
who  is  not  duly  qualified  from  other  disability  to  vote  at  the 
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place  wliere,  and  time  when  the  vote  is  to  be  given,  he  shall 
be  fined  in  a  sum  not  exceeding  three  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  one  year. 

bEC.  3998.  If  any  person  procure,  aid,  assist,  counsel  or 
advise  another  to  give  his  vote,  knowing  that  such  person  is 
disqualified,  he  shall  be  punished  by  fine  not  exceeding  five 
hundred  dollars  nor  less  than  fifty  dollars,  and  by  imprison- 
ment in  the  county  jail  not  exceeding  one  year. 

Sec.  3999.  If  any  person  furnish  an  elector  with  a  ticket  or 
ballot,  informing  him  that  it  contains  a  name  or  names  differ- 
ent from  those  which  are  written  or  printed  therein,  with  an 
intent  to  induce  him  to  vote  contrary  to  his  inclination,  or 
fraudulently  or  deceitfully  change  a  ballot  of  any  elector,  by 
which  such  elector  is  deprived  ot  voting  for  such  candidate  or 
prson  as  he  intended,  he  shall  be  punished  by  imprisonment 
m  the  county  jail  not  exceeding  two  years,  and  by  fine  not 
exceeding  one  thousand  dollars  nor  less  than  one  hundi*ed 
dollars. 

Sec.  4000.  If  any  person  unlawfully  and  by  force,  or  threats 
of  force,  prevent,  or  endeavor  to  prevent,  an  elector  from  giv- 
ing his  vote  at  any  public  election  in  this  state,  he  shall  be 
punished  by  imprisonment  in  the  county  jail  not  exceeding 
six  months,  and  a  fine  of  not  more  than  two  hundred  dollars. 
Sec.  4001.  If  any  person  give  or  offer  a  bribe  to  any  judge, 
clerk,  or  convasser  of  any  election  authorized  by  law,  or  any 
executive  oflicer  attending  the  same,  as  a  consideration  for 
some  act  done,  or  omitted  to  be  done,  contrary  to  his  official 
duty  in  relation  to  such  election,  he  shall  be  punished  by  fine 
not  exceeding  seven  hundred  dollars,  and  imprisonment  in  the 
county  jail  not  exceeding  one  year. 

Sec.  4002.  If  any  person  procure,  or  endeavor  to  procure, 
the  vote  of  any  elector,  or  the  influence  of  any  person  over 
other  electors  at  any  election,  for  himself,  or  for  or  against  any 
candidate  by  means  of  v^iolence,  threjits  of  violence,  or  threats 
of  withdrawing  custom,  or  dealing  in  business  or  trade,  or 
enforcing  the  payment  of  debts,  or  bringing  a  suit  or  criminal 
prosecution,  or  any  other  threat  of  injury  to  be  inflicted  by 
him,  or  by  his  means,  he  shall  be  punished  by  fine  not  exceed- 
ing five  hundred  dollars,  or  imprisonment  in  the  county  jail 
not  more  than  one  year. 

Sec.  4003.  If  any  judge  or  clerk  of  any  election  authorized 
by  law,  knowingly  make  or  consent  to  any  false  entry  on  the 
list  of  voters;  or  poll  books;  or  put  into  the  ballot  box,  or 
permit  to  be  so  put  in,  any  ballot  not  given  by  a  voter,  or  take 
out  of  such  box,  or  permit  to  be  so  taken  out,  any  ballot  depos- 
ited therein,  except  in  the  manner  prescribed  by  law;  or  by 
»ny  other  act  or  omission  designedly  destroy  or  change  the 
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ballots  given  by  the  electors,  he  shall  be  panished  by  fine  not 
exceeding  one  thousand  dollars  and  imprisonment  in  the 
county  jail  not  exceeding  one  year. 

Sec.  4004.  When  any  one  who  offers  to  vote  at  any  election 
is  objected  to  by  an  elector  as  a  person  not  possessing  the 
requisite  qualifications,  if  any  judge  of  such  election  unlaw- 
fully permit  him  to  vote  without  producing  proof  of  such 
qualification  in  the  manner  directed  by  law,  or  if  any  such 
judge  willfully  refuse  the  vote  of  any  person  who  complies 
with  the  requisites  prescribed  by  law  to  prove  his  qnalifica^ 
tions,  he  shall  be  punished  by  fine  not  exceeding  two  nundred 
dollars  nor  less  than  twenty  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  six  months. 

Sec.  4005.  If  any  judge,  clerk  or  executive  officer  design- 
edly omit  to  do  any  omcial  act  required  by  law;  or  designedly 
do  any  illegal  act  in  relation  to  any  public  election,  by  which 
act  or  omission  the  votes  taken  at  any  such  election  in  any 
city,  to\vn,  precinct,  township  or  district,  be  lost,  or  the  elec- 
tors thereof  be  deprived  of  their  suffrage  at  such  election;  or 
designedly  do  any  act  which  renders  such  election  void,  he 
shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars,  or  imprisoned  in  the  county  jail  not 
more  than  one  year,  or  by  both  fine  and  imprisonment  at  the 
discretion  of  the  court. 

Sec.  4006.  If  any  judge,  clerk  or  messenger,  after  having 
been  deputed  by  the  judges  of  the  election  to  carry  the  poll- 
books  of  such  election  to  the  place  where  by  law  they  are  to 
be  canvassed,  willfully  or  negligently  fail  to  deliver  such  poll- 
books  within  the  time  prescribed  by  law,  safe,  with  the  seal 
unbroken,  he  shall,  for  every  such  offense,  be  punished  by  fine 
not  exceeding  five  hundred  dollars,  nor  less  than  fifty  dollars. 

Sec.  4007.  Any  person  who  shall  cause  his  name  to  be 
registered,  knowing  that  he  is  not  or  will  not  become  a  quali- 
fied voter;  in  the  township  where  his  name  is  registered  pre- 
vious to  the  next  election,  or  who  shall  wrongfully  personate 
any  registered  voter,  and  any  person  causing,  aiding  or  abet- 
ting any  person  in  either  of  said  acts,  shall  be  deemed  guilty 
of  a  felony,  and  punished  for  each  offense  by  imprisonment  in 
the  state  prison  not  less  than  one  year.  [Limitation,  to  all  of 
the  foregoing  sections  is,  by  Sec.  41G7,  tliree  years.] 

Form  of  Indiotment  for  Bribing  Eelectors  under  See.  8998. 

The  State  of  iowa,*)  District  Court  of  the  County  of term,  1878, 

vs.  y 

J  Indictment. 

The  grand  jury  of  the  county  of  .  .  .in  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  .  .  .  of  the  crime  of  bribing  electors,  committed  as  follows:  That 
•n  the  .  .  day  of  .  .  .  ,  at  the  township  of  Marion,  in  the  county  of  Linn,  afore- 
said, an  election  was  duly  holden,  the  same  being  authorized  by  the  laws  of  the 
State  of  Iowa,  and  that  A  B  and  C  D  were  severally  candidates  and  voted  for  at 
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said  election  for  the  office  of  AeHflT;  and  that  one  E  F,  then  and  there  well  knowinf 
that  said  election  was  being  holden,  as  aforesaid,  and  that  said  A  B  and  C  D  were 
candidates  and  being  voted  for  at  said  election,  for  the  ofhce  of  sheriff,  as  aforesaid, 
said  .  .  .  .  on  the  .  .  day  of  .  .  •  ,  187  .  ,  in  the  county  of  .  .  .  ,  and  State  of 
Iowa,  did,  unlawfully  and  corruptly,  offer  and  give  a  large  sum  of  money,  to-wit: 
fife  dollars,  to  one  G  H,  as  a  gift,  bribe  and  reward,  to  corrupt,  influence  and  pro- 
core  the  said  G  H,  to  give  and  cast  his  vote,  at  said  election,  so  holden  as  aforesaid, 
to  and  for  the  said  A  B.  candidate  as  aforesaid,  for  the  office  of  sheriff,  aforesaid, 
be,  the  said  G  H,  then  and  there  having  and  claiming  to  have,  the  right  to  vote  at 
the  election  aforoaid,  contrary  to,  and  in  violation  of,  law. 

Form  of  Indiotmont  under  Seotion  8994— Yoting  more  tlian  onee. 

That  said  defendant  on  the  .  .  day  of  .  .  .  ,  1877,  at  and  within  said  county 
and  state,  he,  the  said  A  B,  then  and  there  being  an  elector,  resident  and  citizen  of 
Marion  township,  said  county  and  state,  and  there  being  held  on  said  day  a  general 
election,  authorized  by  the  laws  of  the  state  of  Iowa,  for  the  purpose  of  electing 
state  and  county  officers,  said  defendant  then  and  there  being  such  elector  of  said 
township  and  county,  did  offer  and  vote  at  said  election  for  one  E  H,  then  and  there 
a  candidate  for  the  office  of  sheriff,  and  did  then  and  there,  after  having  so  voted 
once,  again,  on  the  said  day  and  place  aforesaid,  offer  his  vote,  and  did  then  and 
there  knowingly,  willfully  and  unlawfully  vote  the  second  time  for  said  E  H,  for 
sheriff,  as  aforesaid,  contrary  to,  and  in  violation  of,  law. 

Form  of  Indiotment  under  Section  8995— Unqualified  Voting. 

[State  when  the  election  was  held,  what  it  was  for,  and  whether  it  was  a  general, 
special,  or  municipal  election.] 

And  that  A  B  did  then  and  there  appear,  at  the  said  election,  at  the  .  .  .  town- 
ship voting  precinct,  in  the  county  of  .  .  .  ,  and  did  then  and  there  unlawfully, 
knowingly,  willfully  and  fraudulently  vote,  and  give  in  his  ballot  to  the  judges  of 
said  election,  and  cause  his  name  and  vote  to  be  entered  by  the  clerks  of  said  elec- 
tion on  the  poll  books,  and  his  ballot  to  be  numbered  and  deposited  in  the  ballot 
box  of  said  election,  the  said  A  B  not  being  then  and  there  a  qualified  voter  accord- 
ing to  the  constitution  and  laws  of  the  state  of  Iowa,  and  then  and  there  well  know- 
ing that  he  was  not  entitled  to  vote  at  said  election,  not  having  been  a  resident  of 
the  county  aforesaid  for  six  months,  contrary  to,  and  in  violation  of,  law. 

This  same  form  may  be  used  for  sections  3996  and  3997  with  slight  changes. 

Ferm  of  Indiotment  under  Section  3998— Couneelling  one  to  vote  when  not 

qualified. 

Under  this  section,  after  alleging  what  the  election  is,  when  and  where  held,  con- 
timiethus:  **The  said  defendant  knowingly  and  unlawfully  advised  and  counseled 
ooe  E  H  to  cast  his  vote  at  the  election  aforesaid,  well  knowing  him,  the  said  E  H, 
to  be  an  unqualified  voter,  contrary,  etc." 

Or,  under  section  3999.    For  deceiving  voters : 

[Commence  as  in  the  last  above,  by  stating  what  kind  of  an  election  is  being  held, 
etc.,  and  then  say] :  "And  that  one  E  F  was  then  and  there  a  qualified  voter,  legally 
entitled  to  vote  at  said  election,  at  and  in  the  Marion  township  voting  precinct,  in 
said  county,  and  then  and  there  desired  and  intended  to  vote  and  give  in  his  vote 
for  one  G  H,  for  the  office  of  sheriff  of  said  county,  the  said  G  H  then  and  there 
heing  a  candidate,  and  being  voted  for  at  said  election,  to  fill  said  office  of  sheriff  of 
said  county,  and  that  C  D,  then  and  there  well  knowing  the  premises  aforesaid,  but 
designing  and  intending  him,  the  said  E  F,  to  deceive  and  defraud  in  the  matter  of 
his  said  vote,  then  and  there  unlawfully,  designedly  and  fraudulently  did  give  and 
furnish  to  the  said  E  F  a  printed  ticket,  then  and  there  representing  to  the  said  E  F 
that  said  ticket  contained  the  name  of  G  H  printed  thereon,  for  the  office  of  sheriff, 
whereas,  in  fact  and  in  truth,  the  name  of  G  H  was  not  printed  or  written  on  said 
tidcet  for  the  office  of  sheriff,  but  instead  thereof  the  said  printed  ticket  contained 
the  name  of  R  S  written  thereon  for  said  office,  a  person  for  whom  the  said  E  F  did 
Dot  design  to  vote,  as  the  said  C  D  well  knew,  he.  the  said  C  D.  then  and  there,  so 
ttaforeiakl,  giving  and  furnishing  to  the  said  E  F  the  said  ticket  aforesaid,  for  the 
purpose  of  causing  the  said  E  F  to  poll  his  vote  contrary  to  his  known  wishes,  and 
oontnry  to,  and  in  violation  of,  law. 
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Form  of  Indictment  under  Section  4000— Preventing  from  voting  b j  force  or 

threats. 

[State  what  the  election  is  for,  when  and  where  held,  and  then  proceed  as  follows:] 

.  .  .  did  unlawfully,  by  threats,  prevent  one  E  G,  who  was  an  elector  of  said 
county  and  state,  and  who  was  about  to  vote,  by  then  and  there  threatening  to  dis- 
charge the  said  E  G  of  his  employment  in  which  he.  the  said  E  G.  was  then  engaged 
for  the  said  defendant,  and  the  said  £  G  did  believe  that  if  he  would  cast  his  vote 
at  said  election,  as  aforesaid,  that  the  said  defendant  would  discharge  him  from  said 
emyloyment.  and  by  means  of  said  threats  did  not  vote,  and  by  resison  of  such 
threats  the  said  defendant  is  guilty  of  preventing  said  E  H  from  casting  his  vote, 
contrary  to.  and  in  violation  of,  law. 

Similar  forms  to  the  foregoing  will  answer  for  the  remaining  sections  under  this 
title,  with  the  necessary  alterations. 

Indictment — Averment  of  authorized  officers. 

To  charge  that  the  defendant  voted  at  an  election  authorized 
by  law  to  be  then  and  there  holden,  includes  the  further  idea 
that  it  was  held  by  the  proper  officers,  and  need  not  charge 
that  said  election  was  held  by  authorized  officers.  State  v. 
Dou<jla%By  7  Iowa,  414. 

Allegation  of  DiSABiLinES. 

Under  section  3995,  "  Voters  knowing  themselves  not  to  be 
qualified,"  it  is  not  necessary  to  allege  the  disqualification,  or 
set  forth  what  they  were,  in  the  indictment,  while,  under  the 
next  two  sections,  3996,  and  3997,  it  is  necessary  to  allege 
what  the  disabilities  were.     State  v,  D(mgla88,  7  Iowa,  414. 

Judicial  notice. 

The  courts  take  judicial  notice  of  the  day  upon  which  the 
general  election  for  the  current  year  is  held,  and  of  the  officers 
to  be  voted  for  at  such  election.  State  v,  Minnick^  16  Iowa, 
124. 

Allegation  of  candidates  voted  for. 

It  is  not  necessary  to  allege  that  certain  candidates  were 
voted  for,  or  the  names  of  the  persons  voted  for.  State  v, 
Jflnnick,  15  Iowa,  124. 

Allegation  of  DisABiLrriES — Insufficiency. 

Under  section  59  (2  G.  and  H.  473),  Laws  of  Indiana, «  Any 
person,  not  having  the  legal  qualifications  of  a  voter,  at  any 
election  authorized  by  law  to  be  held  in  this  state,  for  any 
officer  whatever,  who  shall  vote,  or  offer  to  vote  at  such  elec- 
tion, shall  be  fined  not  less  than  five  nor  more  than  one  hun- 
dred dollars."    Under  this  law  it  is  held  that  the  indictment 
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should  allege  the  qualification  which  the  defendant  lacked  to 
make  him  a  legal  voter.  Quinn  v.  State^  35  Indiana,  485 ;  9 
Am.  R.,  754.  To  the  same  effect  is  State  v,  Moore^  3  Dutch, 
N.  J.,  105;  State  v.  Bruce,  5  Oregon,  68;  20  Am.  R,  734. 

Elebcents — Knowledge—  Presumption. 

In  the  trial  of  an  indictment  under  section  3997,  Code  of 
1873,  for  "willfully  voting  when  not  a  citizen  of  the  United 
States,"  the  court  did  not  err  in  refusing  to  instruct  the  jury 
"that  knowledge  is  not  to  be  presumed  in  such  case,  but  is  to 
be  alleged  and  proved,  like  any  other  fact,"  for  the  reason  that 
the  instruction  was  not  pertinent.  State  v.  Sheeley,  15  Iowa, 
404. 

Yoting  in  a  township  in  which  defendant  is  not  a  resident. 

The  voting  in  a  township  of  which  the  voter  is  not  a  resi- 
dent is  an  offense.    State  v.  Minnick,  15  Iowa,  125. 

KESmENCE,  BONA  FmE. 

To  gain  a  residence  in  a  township,  within  the  meaning  of 
the  law,  the  elector  must  have  the  intention  hona  fide  of  mak- 
ing it  his  home.  Eemaining  in  the  township  with  the  inten- 
tion to  leave  as  soon  as  some  temporary  object  is  accomplished, 
does  not  establish  a  residence.    State  v,  Minnicky  15  Iowa  124. 

Bribing  voters. 

In  a  civil  action,  under  the  Oregon  Code,  section  354,  for 
the  purpose  of  having  the  respondent  adjudged  ineligible  to 
hold  the  office  of  county  judge,  it  is  alleged  *'  that  at  the  elec- 
tion of  1874  there  were  two  candidates,  and  that  the  respond- 
ent induced  seventy  voters  to  vote  for  him,  upon  the  promise 
that  if  he  was  elected  he  would  pay  two  hundred  dollars  of 
tis  salary  into  the  county  treasury."  It  was  held,  on  de- 
mnrrer,  that  the  complaint  was  bad  for  not  alleging  that  voters 
influenced  by  such  offer  were  tax  payers  of  the  county.  State 
t^.  Church,  5  Oregon,  375;  20  Am.  R,  74G.  It  is  said  in 
State  of  Wisconsin,  ex  rel  Newell,  v.  Purdy,  36  Wis.,  213; 
n  Am.  R.,  485;  State  v.  Church,  5  Oregon  375;  20  Am.  R., 
on  page  748:  "In  order  to  constitute  the  rewarding  or  the 
1)ribing  of  a  voter,  by  a  candidate  for  office,  we  do  not  think  it 
Cttential  tliat  the  candidate  should  pay  the  price  agreed  upon 
18 
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for  such  vote  directly  into  the  hands  of  the  voter  in  question; 
but  the  same  results  would  follow  the  payment  to  a  third  per- 
son, or  to  an  association  or  community  of  persons,  if  so  made 
by  the  direction  of  the  voter,  and  for  his  use  and  benefit." 

Evidence — Abstract  of  votes. 

Wliether  it  is  necessary,  where  the  state  introduces  the  ab- 
stract of  voters,  to  show  that  the  persons  who  signed  the  ab- 
stract as  judges  of  election  were  such  judges,  qucere.  State 
V,  Douglass^  7  Iowa,  417. 

Impression  and  belief  of  defendant. 

The  fact  that  the  defendant  believed  he  had  a  right  to  vote, 
and  made  some  inquiries  in  relation  thereto,  is  inadmissible. 
State  V.  Sheeley^  15  Iowa,  on  page  407. 

Defense — Advice. 

Evidence  that  the  defendant  received  advice  from  his  friends 
of  his  right  to  vote,  they  being  no  better  informed  than  him- 
self, is  inadmissible.    Stai^  v.  Shedet/j  15  Iowa,  on  page  407. 

Counsel, 

Proof  that  the  defendant  received  advice  from  counsel,  and 
voted  upon  such  advice  is  admissible.  State  v.  Sheelet/j  15 
Iowa,  on  page  408 ;  Commonwealth  v.  Bradford^  9  Mete.,  268. 

Illegal  voting — Perjury. 

The  fact  that  the  defendant  was  or  is  liable  for  perjury,  as 
well  as  illegal  voting,  is  no  defense.  State  v.  Minnicky  15 
Iowa,  123. 

OFFICEK  FAILING  TO  PEKFORM  DUTY. 

Section  919.  If  any  county  auditor,  or  county  treasurer, or 
other  oflScer,  shall  neglect  or  refuse  to  peribrra  any  act  or  duty 
specifically  required  of  him  by  any  provision  of  this  title^ 
such  officer  shall  be  deemed  guilty  of  a  misdemeanor  and  in- 
dicted therefor;  and,  being  found  guilty,  shall  be  fined  in  any 
sum  not  exceeding  one  thousand  dollars,  for  the  paymenl 
whereof  his  bondsmen  shall  also  be  liable;  and  he  and  bis 
bondsmen  shall  also  be  liable  to  an  action  on  his  official  bond 
for  the  damages  sustained  by  any  person  through  such  neglecl 
or  refusal. 

Seo.  1574.    Any  officer  whose  duty  it  is  made  to  make 
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statement  and  publication  as  aforesaid,  who  shall  willfully 
neglect,  or  refuse  to  do  so  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  sliall  be  punislied  by  a 
fine  not  less  than  one  hundred  dollars  nor  more  than  one 
tliousand  dollars,  or  by  imprisonment  not  less  than  three 
months  nor  more  than  three  years  in  the  penitentiary. 

Sec.  3030.  The  clerk  willfully  neglecting  or  refusing  to 
perform  any  one  of  the  duties  in  this  chapter  imposed,  shall 
be  liable  to  a  penalty  of  five  hundred  dollars,  and  to  damages 
to  the  party  aggrieved,  and  shall  be  guilty  of  a  misdemeanor 
in  oflSce,  and  on  conviction  thereof,  shall  be  removed  from 
office. 

Sec.  3816.  Any  failure  to  pay  over  to  the  county  treas- 
urer Witness  fees  as  contemplated  by  this  title,  is  a  misde- 
meanor, and  shall  be  prosecuted  as  provided  by  law. 

Sec.  3840.  Any  officer  who  willfully  takes  higher  or  other 
fees  than  are  allowed  by  law,  is  gitilty  of  a  misdemeanor,  and 
may  be  fined  therefor  a  sum  not  less  than  ten  nor  more  than 
fifty  dollars. 

OFFICERS  FAILING  TO  PAY  OVER  FEES. 

Section  3970.  If  any  justice  of  the  peace,  clerk  of  the 
district  or  other  court,  county  recorder,  or  any  other  oflicer 
who  by  law  is  authorized  to  receive  and  required  to  pay  over 
fees  of  office,  or  who  is  or  may  be  authorized  to  impose  or 
collect  fines,  shall  fail,  neglect,  or  refuse  to  pay  over  as  pre- 
scribed or  as  may  hereafter  be  prescribed  by  law,  all  such  fees 
and  tines,  he  shall  be  deemed  guilty  of  a  misdemeanor,  besides 
being  liable  in  a  civil  action  for  the  amount  of  such  fines  and 
fees  as  he  may  have  thus  illegally  withheld  or  appropriated. 

Sec.  3971.  If  any  justice  of  the  peace,  clerk  of  tlie  dis- 
trict or  other  court  which  is  now  or  may  hereatlter  be  estab- 
lished, county  recorder,  or  other  officer,  who  by  law  is  author- 
ized or  required  to  keep  a  court  docket,  or  who  is  or  may  be 
required  to  keep  an  account  of  fees  or  tines,  and  to  pay  over, 
or  in  any  way  account  for  the  same,  shall  in  any  manner 
falsify  such  docket  or  account,  or  shall  fail,  neglect,  or  refuse 
to  make  an  entry  upon  such  docket,  or  account  o\  such  fees 
and  fines,  as  are  required  to  be  paid  over  according  to  law, 
Bnch  justice  of  the  peace,  clerk  of  the  district  court,  or  clerk 
of  any  other  court,  county  recorder  and  other  officer  shall  be 

Kilty  of  a  misdemeanor,  and  shall  be  subject  and  liable  to 
prosecuted   therefor  in  any   court  having  jurisdiction  of 
the  ofiense. 

Seo.  3972.  Any  justice  of  the  peace,  clerk  of  the  district 
or  of  any  other  court  which  is  or  may  be  established,  county 
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recorder,  or  other  officer  who  may  be  found  guilty  of  the  of- 
fense of  appropriating  to  his  own  use  fees  of  office  or  fines 
collected  for  violation  of  law,  or  of  neglecting  to  pay  over  the 
same  as  prescribed  by  law,  shall  be  removed  from  office  by 
the  court  before  or  by  whom  the  offense  may  be  tried  and 
judgment  or  conviction  had,  and  each  and  every  person  so 
found  guilty  shall  be  punished  by  a  tine  not  exceeding  three 
hundred  dollars  nor  less  than  ten  dollars,  or  imprisonment  in 
the  county  jail  for  a  period  not  exceeding  one  3'ear,  or  by 
both  such  6uo  and  imprisonment,  in  the  discretion  of  the 
court. 

Sec.  3973.  All  officers  required  by  the  provisions  of  this 
Code  to  collect  and  pay  over  tinea  and  fees,  shall,  on  the  first 
Monday  in  January  in  each  year,  make  report  thereof  under 
oath  to  the  board  of  supervisors  of  the  proper  county,  show- 
ing the  amount  of  fines  assessed  and  the  amount  of  tines  and 
fees  collected,  together  with'the  vouchers  for  the  payment  of 
all  sums  by  him  collected,  to  the  proper  officer  required  to 
keep  the  same. 

Sec.  3974.  The  clerks  of  the  several  courts  of  this  state, 
except  of  the  supreme  court,  and  all  mayors  of  incorporated 
towns  and  cities,  and  justices  of  the  peace,  shall,  on  the  first 
Monday  of  January  of  each  year,  nmke  a  report  in  writinjj 
to  the  board  of  supervisors  of  their  respective  counties,  of  afl 
forfeited  recognizances  in  their  several  offices;  of  all  fines, 
penalties,  and  forfeitures  imposed  in  their  respective  courts, 
and  which  by  law  go  into  the  county  treasury  for  the  benefit 
of  the  school  fund;  in  what  cause  or  prooceedings,  when,  for 
what  purpose,  against  whom,  and  for  what  amount  rendered; 
whether  said  fines,  pejialties,  forfeitures  and  recognizances 
have  been  paid,  remitted,  canceled,  or  otherwise  satistied;  if 
so,  when,  how,  and  in  what  manner;  if  not  paid,  remitted, 
canceled,  or  otherwise  satistied,  what  steps  have  been  taken 
to  enforce  the  collection  thereof,  and  the  prospect  of  such  col- 
lectioTi.  Such  report  must  be  veritied  under  oath,  to  the  ef- 
fect that  the  same  is  full,  true,  and  complete  of  the  matters 
therein  cou'tained,  and  of  all  things  required  by  this  section 
to  be  reported;  and  any  officer  failing  so  to  do  shall  be  deemed 

fuilty  of  a  misdemeanor,  and  upon  conviction  thereof,  may 
e  fined  in  any  sum  not  less  than  one  hundred  dollars. 
Sec.  3975.  If  any  notary  public  exercise  the  duties  of  his 
office  after  the  expiration  of  his  commission,  or  when  other- 
wise disqualified,  or  appends  his  official  signature  to  docu- 
ments when  the  parties  have  not  appeared  before  liim,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  be  punished  by 
a  fine  of  not  less  than  fifty  dollars,  and  shall  also  l>e  removed 
from  office  by  the  governor. 
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Sec.  3076.  If  any  officer  or  person  willfully  fails  to  take 
the  oath  required  by  law  before  entering  on  the  discharge  of 
the  duties  of  any  office,  trast,  or  station,  or  makes  any  con- 
tract which  contemplates  an  expenditure  in  excess  of  the  law 
nnder  which  he  was  elected  or  appointed,  or  fails  to  report  to 
the  proper  officer  showing  the  expenditure  of  all  public 
moneys  with  proper  vouchers  therefor,  by  the  time  required 
by  law,  he  shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  in  the  penitentiary  not 
exceeding  five  years,  or  by  both  at  the  discretion  of  the  court. 
[Limitation  for  all  the  above,  by  section  4167,  three  years,  ex- 
cept section  3975,  in  which,  by  section  4168,  the  limitation  is 
one  year] 

Pom  of  Indiotment  nnder  Section  8970. 

The  State  of  Iowa.  )      In  District  Court  of  .   .  .  County,  .  .  .  term,  1878. 
vs. 


}In  District  Court  of  .   .   . 
ImdUimtnt, 


The  grand  jury  in  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  accuse  ...  of  the  crime  of  failing  and  neglecting  to  pay  over  fees 
collected  by  him  as  a  public  officer,  committed  as  follows*.  That  the  said  defendant 
on  the  .  .  day  of  .  .  .  ,  and  up  to  the  .  .  day  of  .  .  .  was  the  duly  elected 
and  qualified  recorder  of  Linn  county,  Iowa,  and  as  such  officer  it  became  and  was 
his  duty  to  receive  certain  moneys  for  the  recording  of  deeds,  mortgages  and  other 
instruments;  and  that  during  the  said  period,  to-wit.  between  the  .  .  day  of  .  .  . 
and  the  .  .  day  of  .  .  .  ,  the  said  defendant,  by  virtue  of  his  office  ns  aforesaid, 
received  in  such  capacity  of  recorder  certain  sums  of  money  amounting  m  the  ag- 
gregate to  five  hundred  dollars,  in  current  money  of  the  United  States;  that  said 
A  B.  defendant  as  aforesaid,  not  regarding  his  duty  as  such  recorder,  but,  afterward, 
CO  the  .  .  day  of  .  .  .  ,  at  Marion  aforesaid,  county  and  state  aforesaid,  demand 
for  the  payment  of  the  said  money  having  been  duly  made  by  the  treasurer  of  said 
county,  the  said  A  B  then  and  there  being  required  by  law  to  pay  over  the  said 
money  to  the  said  treasurer,  and  the  said  treasurer  being  then  :md  there  the  proper 
officer  and  person  to  whom  such  payment  ought,  by  law,  to  be  made,  fraudulently 
•nd  unlawfully  failed  (or  "  refused  ")  to  pay  over  the  said  money  to  the  said  treasurer 
ifunst  the  peace  and  dignity  of  the  state  and  contrary  to,  and  in  violation  of,  law. 

Similar  forms  may  be  used  for  ofifenses  prescribed  in  the  other  sections  above. 

OFFICER  FAILING  TO  EECORD  OFFICIAL  BOND. 

Section  684.  Any  county  officer  who  shall  enter  upon  the 
discharge  of  the  duties  of  his  office,  without  first  having 
cansed  liis  official  bond  to  be  recorded,  shall  forfeit  to  the 
county  of  which  he  is  an  officer,  the  sum  of  five  dollars  for 
each  official  act  by  him  performed  prior  to  the  recording  of 
said  bond,  and  the  chairmarvof  the  board  of  supervisors  of 
each  county  is  hereby  required  to  bring  suit  for,  or  collect 
Buch  penalty  in  the  name  of  his  county;  and  it  shall  be  con- 
sidered a  misdemeanor  for  any  officer  who  is  required  to  give 
bond  to  act  in  such  official  capacity  without  giving  such  bond 
as  is  provided  by  law,  and  he  shall  be  liable  to  a  fine  for  an 
amount  not  exceeding  the  amount  of  the  bond  required  of 
bim. 
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OFFICER  EFFUSING  TO  SERVE  PROCESS. 

Secttion  39e:9.  If  any  officer  authorized  to  serve  process 
willfully  refuse  to  execute  any  lawful  process  to  him  directed, 
requiring  him  to  apprehend  or  confine  any  person  charged 
with,  or  convicted  of,  any  public  offense;  or  willfully  delay  or 
omit  to  execute  such  process,  whereby  such  person  escape,  he 
shall  be  punished  by  imprisonment  in  the  county  jail  not 
more  than  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  tine  and  imprisonment  at  the  discretion  of 
the  court.     [Limitation,  by  section  4167,  three  years.] 

Porm  of  Indiotment. 

The  State  of  I«wa  ]      In  District  Court  of  .   .   .  county  .   .   .  term,  1878, 

vs.  V 
J  IndictmtHt. 

The  grand  jury  of  the  county  of  Linn,  in  the  name  and  by  the  authority  of  the 
Stale  of  Iowa*,  accuse  .  .  of  the  crime  of  neglecting  and  refusing  to  serve  a  processas  a 
pubhc  officer,  committed  as  follows:  That  on  the  .  .  day  of.  .  187  .  .A  came  be- 
fore B.  who  was  then  and  there  a  justice  of  the  peace,  in  and  for  Marion  town^ip, 
in  said  county,  and  then  and  there  made  complaint,  on  oath,  before  the  said  C,  jus- 
tice of  the  peace,  that  one  J  N,  then  lately  before,  to- wit :  on  the  .  .  day  of .  .at 
the  county  of  Linn  aforesaid,  one  bay  mare  the  personal  chattels  of  one  H.  of  the  value 
of  one  hundred  dollars,  then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away,  against  the  peace  and  dignity  of  the  State,  then  and  there  ;  and  therein 
charging  the  said  |  N  with  having  committed  the  felony  and  crime  of  grand  lar- 
ceny. [Here  msert  the  complaint  showing  the  commission  of  the  felony.]  And  that 
thereupon  the  said  C,  as  such  justice  of  the  peace,  then  and  there  Issued  his  war- 
rant and  legal  process  under  his  hand,  commonly  called  a  State  warrant,  in  the 
words  and  figures  following  to-wit :  [Here  insert  the  warrant].  Directed  to  any 
constable  of  the  said  Marion  township,  in  said  county  4>f  Linn,  reciting  therein  the 
aforesaid  accusation  against  the  said  J  N.  and  commanding  the  said  constable  forth- 
with to  apprehend  the  said  J  N,  and  bring  him  before  the  said  justice  to  answer  the 
premises,  and  further  to  be  dealt  with  according  to  law;  which  said  warrant  the  said 
C,  justice  of  the  peace,  as  aforesaid,  then  and  there  delivered  to  E  F.  who  was  then 
and  there  a  ministerial  officer,  namely,  a  constable  of  said  Marion  township,  in  said 
county  of  Linn,  to  be  executed;  and  that  the  said  E  F.  so  being  the  constable  of 
said  township  in  said  county,  it  became  and  was  his  duty  as  such  constaUe,  by  law. 
to  execute  the  said  warrant,  and  lawful  process,  by  forthwith  apprehending  the  said  J 
N,  named  in  said  warrant  and  charged  with  the  said  offense  of  grand  larceny,  and 
forthwith  to  bring  him  before  the  said  justice  to  be  further  dealt  with  according  to 
law.  as  by  the  said  warrant  he,  the  said  E  F.  was  commanded;  and  that  the  said  £ 
F  afterward,  on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  then  being 
constable  as  aforesaid,  not  regarding  his  duty  in  that  behalf,  but  contriving  and  in- 
tending the  due  execution  of  justice  to  hinder  and  prevent,  feloniously  and  unlaw- 
fully, willfully,  and  corruptly,  did  fail  and  refuse  toexecute  the  said  warrant  andarrest 
the  said  J  N.  named  in  said  warrant  and  so  charged  with  the  said  crimmal  offense,  as 
aforesaid,  as  by  the  said  warrant  he  was  commanded, and  as  by  law  it  ^ashisduty  to 
do,  by  reason  whereof,  the  said  J  N  did  then  and  there  escape  and  go  whither- 
soever he  would,  contrary  to  the  duty  of  the  said  constable,  in  that  behalf, and  to 
the  manifest  contempt  and  delay  of  justice,  and  against  the  peace  and  dignity  of  the 
State  of  Iowa. 

OFFICERS  PROHIBITED  FROM  FURNISHING  SUP- 
PLIES. 

AN  ACT  to  prevent  Trustees  and  other  officers  of  State  Institotions  from 
Furnishing  Supplies  to  orbeinf]^  Interested  in  Contracts  with^uch  insti- 
tutions, and  to  Punish  the  Violation  of  the  same. 

Be  it  enacted  hy  the  General  Assemhly  of  the  Staie  of  Iowa: 
SFxrnoN  1.    That  it  shall  be  unlawful  for  any  trustee,  war* 
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den,  superintendent,  steward,  or  any  other  oflScer  of  any  ed- 
ucational, penal,  charitable  or  reformatory  institution,  sup- 
ported in  whole  or  in  part  by  the  state,  to  be  interested  directly 
or  indirectly  in  any  contract  to  furnish  or  in  furnishing  pro- 
visions, material,  or  supplies  of  any  kind,  to  or  for  the  institu- 
tion of  which  he  is  an  officer;  and  it  shall  be  unlawful  for  any 
such  trustee,  warden,  superintendent,  steward,  or  other  officer, 
directly  or  indirectly,  to  receive  in  money  or  any  valuable 
thing  any  commission,  percentage,  discount,  or  rebate  on  any 
provision,  material,  or  supplies  furnished  for  or  to  any  institu- 
tion of  which  he  is  an  officer.  And  it  shall  be  unlawful  for 
any  such  trustee,  warden,  superintendent,  steward,  or  other 
officer  of  any  state  institution  to  be  directly  or  indirectly  in- 
terested in  any  contract  with  the  state  to  build,  repair  or  fur- 
nish any  institution  of  w^hich  he  may  be  an  officer. 

Sec.  2.  Any  peraon  violating  the  provisions  of  section  1  of 
this  act  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  nned  not  less  than  one  hundred  dollars,  nor 
more  than  one  thousand  dollars,  in  the  discretion  of  the  court, 
or  imprisoned  in  the  county  jail  not  exceeding  one  year,  or 
both,  such  fine  and  imprisonment  in  the  discretion  of  the  court. 

Approved,  March  25,  1878. 

OPPRESSION  BY  OFFICERS. 

&o.  3969.  If  any  judge  or  other  officer,  by  color  of  his 
office,  willfully  and  maliciously  oppress  any  person  under  pre- 
tense of  acting  in  his  official  capacity,  he  shall  be  punishecl  by 
fine  not  exceeding  three  hundred  dollars,  and  imprisonment  in 
the  county  jail  not  less  than  five  nor  more  than  thirty  days, 
and  be  liable  to  the  injured  party  for  any  damage  sustained  by 
him  in  consequence  thereof.  Limitation,  by  section  4167, 
three  years. 


The  State  of  Iowa, 
vs. 


Form  of  Indiotment. 
In  District  Court  of  .   .   .  County,  .   .  .  term,  1878. 


Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  willfully  and  maliciously  oppressing  an- 
other, under  pretence  of  acting  in  an  official  cap.icity,  committed  as  follows :  That 
A  B,  on  the  .  .  .  day  of  .  .  .  .  at  Marion  township,  county  and  state  aforesaid, 
being  the  constable  of  jaid  township,  did  arrest  and  take  into  his  custody  one  C  D, 
by  color  of  a  certain  warrant,  commonly  called  a  state  warrant,  which  the  said  A  B 
then  and  there  alleged  to  have  in  his  possession ;  and  that  the  said  A  B,  afterward, 
and  while  the  said  C  D  was  in  his  custody,  to-wit :  on  the  day  and  year  aforesaid,  in 
tke  county  aforesaid,  in  and  upon  the  said  C  D  did  make  an  assault,  and  intending 
fbe  duties  of  his  said  office  to  prostitute,  and  willfully  and  maliciously  contriving  and 
iateoding  to  oppress,  injure,  humiliate  and  harass  the  said  C  D,  him.  the  said  C  D, 
viibout  reasonable  or  justifiable  cause  therefor,  and  under  color  of  his  said  office, 
assocb  constable,  unlawfully  and  maliciously  did  then  and  there  imprison  and  con- 
fine in  a  certain  room,  calaboose  and  prison  house,  in  Marion  aforesaid,  for  a  long 
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space  of  time,  to-wit :  for  the  space  of  ten  hours,  the  said  prison  and  plice  of  con* ' 
finement  being  dirty,  filthy,  unhealthy  and  disagreeable,  and  wholly  unfit  and  un- 
suitable as  a  place  of  imprisonment  for  a  human  being,  as  the  said  A  B  well  knew, 
against  the  peace  and  dignity  of  the  state,  and  contrary  to,  and  in  violation  of,  law. 

PEEJURY. 

Section  3936.  If  any  person  on  oatli  or  affirmation,  law- 
fully administered,  willfully  and  corruptly  swear  or  affirm 
falsely  to  any  material  matter  in  any  proceeding  in  any  court 
of  justice,  or  before  any  officer  thereof;  or  before  any  tribunal 
or  officer  created  by  law;  or  in  any  proceeding  in  regard  to 
any  matter  or  thing  in  or  respecting  which  an  oath  or  affirma- 
tion is  or  may  be  required  or  authorized  by  law,  he  is  guilty 
of  perjury,  and  shall  be  punished,  if  the  perjury  was  commit- 
ted on  the  trial  of  a  capital  crime,  by  imprisonment  in  the 
penitentiary  for  life,  or  any  term  not  less  than  ten  years;  and 
if  committed  in  any  other  case,  by  imprisonment  in  the  pen- 
itentiary not  more  than  ten  years  nor  less  than  two  years. 

Sec.  3937.  If  any  person  procure  another  to  commit  per- 
jury, he  is  guilty  of  subornation  of  perjury,  and  shall  be  pun- 
ished as  provided  in  the  preceding  section. 

Sec.  3938.  If  any  person  endeavor  to  incite  or  procure 
another  to  commit  perjury,  though  no  perjury  be  committed, 
he  shall  be  punished  by  imprisonment  in  the  penitentiary  not 
mot'e  Uian  fave  years,  or  by  fine  not  exceeding  five  hundred 
dollars,  and  imprisonment  in  the  county  jail  not  more  than 
one  year.     [Limitation,  by  section  4167,  three  years.] 

DEFINmON. 

Perjury  is  that,  "  When  a  lawful  oath  is  administered  by 
any  one  that  hath  authority,  to  any  person  in  any  judicial  pro- 
ceeding, who  swears  absolutely  and  falsely  in  any  matter  ma- 
terial to  the  issue  or  cause  in  question."  3  Institute,  164;  4 
Bl.  Com.,  137 ;  People  v.  Fox,   25  Mich.,  496. 

Form  of  indictment  for  perjury  committed  before  a  grand 
jury. 

Form  of  Indictment. 

The  State  OF  Iowa^    In  the  District  Court  of  .   ,  .County,  .   .   .  tenn,  1878. 

vs.  '  Perjury. 
j  Indictment, 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  willful  and  corrupt  perjury,  committed 
as  follows :  That  the  said  .  .  .  .  on  the  .  .  day  of .  .  .  ,  187  .  .  in  the  county  of 
.  .  .  and  State  of  Iowa,  did,  in  a  criminal  investigation  then  pending  before  the 
grand  jury  of  said  county,  wherein  one  .  .  .  ,  a  justice  of  the  peace  of  said  county, 
was  charged  with  oppression  in  office,  which  said  matter  the  said  grand  jury  thai 
and  there  had  lawful  power  and  authority  to  investigate,  and  he,  the  said  .  .  .  ,  then 
and  there  before  said  grand  jury  in  due  form  of  law,  was  sworn  by  .  .  .  ,  then  mnd 
there  being  the  foreman  of  the  said  grand  jury,  and  took  hiscorpond  Oath  the  troth  to 
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'  speak  concerning  the  matters  charged  against  the  said  .  .  .  .  he.  the  said  .  .  .  , 
foreman  of  the  said  grand  jury,  then  and  there  having  lawful  power  and  authority  to 
administer  the  said  oath  to  the  said  ...  in  that  behalf,  and  the  said  .  .  .  being 
so  duly  sworn  as  aforesaid,  then  and  there  upon  his  oath  aforesaid,  before  the  grand 
jury  aforesaid,  &Isely,  willfully,  corruptly  and  feloniously  did  depose  and  swear  in 
substance  and  to  the  effect  following  (here  copy  what  was  sworn  to) :  whereas,  in 
truth  and  in  fact,  the  said  .  .  .  never  at  any  time  (here  negative  what  was  sworn 
to),  as  he.  the  said  .  .  .  well  knew,  which  said  matters  so  sworn  to  before  the  said 
grand  jury  by  the  said  .  .  .  were  material  in  the  investigation  then  going  on  before 
the  said  grand  jury  in  reference  to  the  charge  of .  .  .by  the  said  .  .  .  ,  then  and 
there  being  beard  by  the  said  grand  jury.  And  so  the  grand  jury  of  the  county  of 
.  .  .  ,  in  the  name  and  by  the  authority  of  the  State  of  Iowa,  do  say  that  the  said 
.  .  .  .  on  the  .  .  day  of .  .  .  ,  at,  etc.,  before  the  grand  jury  of  said  county,  by  his 
own  act  and  consent,  in  manner  and  form  aforesaid,  falsely,  willfully,  corruptly  and 
feloniously,  did  commit  willful  and  corrupt  perjury. 
This  form  is  approved  in  State  v.  Schiil,  27  Iowa,  263. 

Form  of  iudictment  for  perjury  iu  a  matter  of  the  natural- 
ization of  a  foreigner: 

That  on  the  .  .  day  of .  .  .  ,  at  the  Circuit  Court  of  said  county  of .  .  .  ,  holdea 
at  the  court  house  in  Marion,  in  and  for  said  county  of .  .  .  ,  by  and  before  Hon. 
....  then  Circuit  Judge  of  the  8th  judicial  district  of  Iowa,  one  .  .  .  ,  who  was 
then  and  there  an  alien  and  subject  of  the  government  of  Germany,  and  not  a  citizen 
of  the  United  States,  made  application  to  said  court,  and  made  and  filed  and  pre* 
seated  his  declaration  in  writing  and  on  oath  in  open  court,  of  his  intention  to  be- 
come a  citizen  of  the  United  States  in  due  form  of  law.  and  said  Circuit  Court  had 
full  power  and  jurisdiction  and  authority  over  the  subject-matter  of  said  application, 
and  that  the  said  .  .  .  did  then  and  there  apply  to  and  petition  said  court  to  be  nat- 
nralized  and  to  become  a  citizen  of  the  United  States,  and  that  at  the  said  Circuit 
Court,  which  was  a  court  of  record,  on  the  said  .  .  day  of  .  .  .  .  On  said  petition 
and  application,  it  then  and  there  became  a  material  question  whether  the  said  .  .  . 
had  then  and  there  resided  within  the  limits  and  under  the  jurisdiction  of  the  United 
States  for  five  years  then  last  past,  and  whether  the  said  .  .  .  ,  for  one  year  then  last 
past,  had  resided  within  the  State  of .  .  .  ,  and  whether,  during  the  same  period, 
the  said  .  .  .  had  behaved  himself  as  a  man  of  good  moral  character,  attached  to 
the  pnnciples  of  the  Constitution  of  the  United  States,  and  well  disposed  to  the  good 
order  and  happiness  of  the  same,  and  whether,  at  the  time  the  said  .  .  .  arrived  in 
the  United  States,  he  had  attained  his  eighteenth  year.  And  the  jurors  do  further 
find  and  present,  that  the  said  defendant,  at  .  .  .  ,  on  the  said  .  .  day  of .  .  .  , 
knowingiy.  unlawfully  and  feloniously  contriving  and  intending,  fraudulently,  felon- 
ioosly  and  unlawfully  to  procure  the  naturalization  of  the  said  .  .  .  ,  an  alien  afore- 
said, and  to  procure  his  admission  as  a  citizen  of  the  United  States,  came  in  his 
proper  person  before  the  said  Circuit  Court,  to-wit :  before  the  said  ....  sole  cir- 
cuit judge,  and  then  and  there  in  open  court,  the  said  Circuit  Court  having  lawful 
and  competent  power  and  authority  to  administer  oaths,  and  did  then  and  there  ad- 
minister an  oath  to  the  said  .  .  .  ;  after  having  been  so  duly  sworn,  did  falsely, 
corruptly,  knowingly  and  willfully  depose  and  swear,  among  other  things,  in  sub- 
stance and  to  the  effect  following  [here  set  out  what  the  witness  swore  to] :  whereas, 
in  truth  and  in  fact,  the  said  .  .  .  ,  at  the  time  he  took  his  oaih  as  aforesaid, 
bad  no  residence  [negative  what  was  sworn  to],  and  whereas,  the  said  .  .  .  , 
at  the  time  he  so  swore  to  and  made  the  oath  well  knew  the  same  to  be  utterly 
filse  and  untrue.     [Conclude  as  in  form  above.] 

Form  of  indictment  for  perjury  committed  in  a  civil  action 
before  a  justice  of  the  peace: 

That  on  the  .  .  day  of .  .  .  ,  at  .  .  ,  before  J  A,  the  said  J  A  then  and  there 
being  a  justice  of  the  peace  of  M,  Linn  county.  Iowa,  and  being  then  and  there  duly 
authorized  to  execute  the  duties  of  the  said  office  in  a  certain  issue  and  cause  then 
pending  before  said  justice,  said  cause  being  between  .  .  as  plaintiff  and  ...  as 
defendant,  in  which  the  issue  was  then  and  there  tried  in  due  form  of  law  on  the 
.  .  day  of  .  .  .  .  and  the  said  .  .  .  was  then  and  there,  at  said  time  and  place,  and 
produced  as  a  witness  for  and  on  behalf  of  the  said  plaintiff,  and  was  then  and 
there  sworn  in  due  form  of  law,  and  did  then  and  there  take  his  corporal  oath  before 
the  said  .  .  .  ,  justice  as  aforesaid,  duly  authorized  to  administer  oaths,  that  the  ev- 
idence which  he,  the  said  ....  should  give  on  the  trial  of  the  said  issue  between 
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the  said  ...  as  plaintiff,  and  ...  as  defendant,  sfaoald  be  the  truth,  the  whole 
truth  and  nothing  but  the  truth ;  which  oath  was  then  and  there  dniy  administeicd 
to  the  said  ...  by  the  said  justice,  the  said  ....  as  such  justice,  then  and  there 
having  jurisdiction  over  the  sul^ject-matter  of  the  said  issue  and  the  parties  thereto. 
And  then  and  there,  on  the  trial  of  the  said  issue,  it  became  and  was  a  material  question 
whether  or  not,  on  or  about  the  month  of .  .  .  ,  the  plaintiff  bought  [here  state  the 
£Eicts  then  in  issue],  and  whether  or  not  the  said  .  .  .  was  present  and  heard  the  said 
contract  and  conversations  between  the  said  .  .  .  and  ...  in  relation  to  said  pur- 
chase. Thereupon  the  said  .  .  .  being  so  produced  and  sworn  as  aforesaid,  and  be- 
ing then  and  there  lawfully  required  to  testify  and  depose  the  truth  on  the  trial  of 
said  issue,  designing  and  intending  to  prevent  the  due  course  of  justice,  and  to  cause 
a  judgment  to  pass  and  be  rendered  against  the  said  ...  in  said  action,  did  then 
and  there,  before  the  said  justice,  as  aforesaid,  willfully  and  corruptly  swear  and  give 
evidence  on  the  trial  aforesaid,  falsely,  anoongst  other  things,  in  substance  as  follows 
[here  insert  evidence] :  whereas,  in  truth  and  in  Jact.  the  said  .  .  .  was  not  present 
when  the  said  .  .  .and  the  said  .  .  .  made  the  contract  [here  negative  the  naatcnal 
part].  And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that  the  said  .  .  . , 
on  the  said  .  .  day  of  .  .  .  .  at  and  within  the  said  county  of  Linn,  before  said  jus* 
tice,  willfully,  corruptly  and  knowingly  did  commit  willful  and  corrupt  perjury,  con- 
trary to,  etc.  Approved  in  People  v.  Sroetman,  3  Park.  Cr.  R..  S58:  People  v.  Kimney, 
lb.,  610  .  Wharton's  Precedents  of  Indictments  and  Pleas.  3d  Ed.,  577. 

Form  of  indictment  for  eubomation  of  perjury: 

That  said  defendant  did.  in  a  certain  issue  joined  and  then  pending  in  the  .  .  . 
Court  of  Linn  county.  Iowa,  said  court  being  then  and  there  holden  at  M.  wherein 
.  .  .  was  plaintiff  and  .  .  .  defendant,  in  a  certain  action  of  replevin,  and  before 
the  trial  of  the  said  is^ue.  and  while  the  same  was  pending,  on  the  .  .  day  of .  .  .  . 
at  M,  county  and  State  aforesaid,  unlawfully  and  willfully  intending  to  pervert  the 
due  course  of  law.  unlawfully,  corruptly  and  maliciously  did  solicit,  suborn,  incite, 
procure,  instigate  and  endeavor  to  persuade  one  .  .  .  to  be  and  appear  as  a  witness 
on  the  trial  of  the  said  issue  for  and  on  behalf  of  the  said  ....  defendant  in  the 
said  issue,  and  upon  (he  said  isbue  and  trial  to- swear  and  give  in  evidence  to  and  be* 
fore  the  jurors  who  should  be  sworn  to  try  said  issue,  certain  matters  material  and 
relevant  to  the  issue  therein  and  (hereby  put  in  issue,  in  substance  and  to  the  effect 
following  [here  give  the  matters  the  witness  is  to  swear  to]:  contrary  to,  etc. 

And  where  perjury  is  committed,  add  a  second  count. 

2d  count. — And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  find 
and  present,  thr^t  in  the  .  .  .  Court,  in  and  for  Linn  county,  and  State  aforesaid,  at 
the  said  .  .  .  Term  held  at  M.  and  on  the  .  .  day  of .  .  .  .before  the  Hon.  .... 
judge  of  said  court,  the  issue  aforesaid  came  on  to  be  tried,  and  was  then  and  there 
tried  by  a  jury  in  that  behalf,  duly  sworn  and  taken  between  the  parties  aforesaid* 
upon  which  said  trial  the  said  .  .  .  ,  in  consequence  and  by  the  means  and  effect 
of  the  said  corrupt  subornation,  did  then  and  there  appear  as  a  witness  for  and  on 
behalf  of  the  said  ....  the  defendant  in  the  issue  above  named  was  then  and  there 
duly  sworn  before  .  .  .  ,  clerk  of  said  .  .  .  Court,  under  the  direction  and  order  of 
said  .  .  .  Court,  that  the  evidence  which  the  said  .  .  .  should  give  to  the  court 
then  and  there,  and  to  the  jury,  touching  the  matters  then  and  there  in  question  be- 
tween  the  parties,  should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
the  said  .  .  .  ,  clerk,  having  full  power  to  administer  (he  said  oath  to  the  said  .  .  . 
in  that  behalf;  and  that  at  and  upon  the  trial  of  the  said  issue  so  joined  between  the 
said  parties,  it  then  and  there  became  a  material  question  whether  the  said  .  .  . 
[here  state  the  question  pending].  And  the  said  ....  being  so  sworn  as  afore- 
said, falsely,  corruptly  and  willfully  before  the  jurors  so  sworn,  and  taken  t>etween  the 
said  partiesas  aforesaid,  and  before  the  said  .  .  .  .judge,  did  dep(»eandswear.  among 
other  things,  in  substance  and  to  the  effect  following,  to-wit  [here  give  the  matters 
sworn  to] :  whereas,  in  truth  and  in  fact,  the  said  .  .  .  [here  n^ative  the  matters 
sworn  toj.  And  whereas,  in  truth  and  in  fact,  the  said  .  .  .  ,  at  the  time  he  so  so- 
licited, procured  and  suborned  the  said  .  .  falsely  and  corruptly  to  swear  as  afiwr«- 
said,  well  knew  that  the  [here  state  the  matters  negatived].  And  so  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  .  .  .  .  on  the  .  .  day  of 
.  .  .  ,  at  .  .  .  ,  did,  unlawfully,  corruptly  and  maliciously  suborn  and  procure  the 
said  ...  to  commit  willful  and  corrupt  perjury,  in  and  by  his  oath  aforesaid,  before 
the  said  jurors  so  sworn  and  taken  between  the  parties  aforesaid,  contrary  to,  etc 
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Indictments — General  and  sfegifio  avebments. 

A  general  charge  of  perjury  is  too  indefinite.  The  indict- 
ment should  set  forth  in  what  particular  the  perjury  consisted 
of.     TJ.  S.  V.  Morgan^  Morris,  341. 

OimcEBS — CouBTS — JuffncES  OF  the  peace — Jurisdiction — 

SUBJECT-MATTEB,  AVERMENT  OF. 

It  is  held  not  to  be  necessary  to  allege  that  the  case  in 
which  the  perjury  is  charged  to  have  been  committed,  was 
within  the  jurisdiction  of  the  justice.  StcUe  v,  Ledford^  6 
Iredell,  N.  C,  9;  Com.  v.  Knight^  12  Mass.,  275;  People  v. 
Phelps,  5  Wendell,  9;  Halleck  v.  State,  11  Ohio,  400;  State 
V.  Neioton,  1  G.  Greene,  160;  while  it  was  held  in  State  v. 
Gallemore,  2  Iredell,  374,  that  the  facts  should  be  clearly  set 
forth,  which  show  that  the  alleged  false  oath  was  taken  in  a 
judicial  proceeding  before  a  court  of  competent  jurisdiction. 

Statutory  requirements — Knowing  the  facts  to  be  false. 

Under  statutes  where  the  words  "  knowing  the  facts  to  be 
Gidse "  are  incorporated  in  the  indictment,  should  contain  the 
word  "knowing"  and  a  failure  to  so  allege  is  fatiil  to  the 
indictment.    State  v.  Morse,  1  G.  Greene,  503. 

Aixeoation — ^WoRDS  "know,"  "knew." 

An  averment  that  defendant  "did  know"  is  suflScient,  and 
expresses  the  same  as  "  knew."    State  v.  Wood,  17  Iowa,  19. 

Knowino  the  falsity  of  the  matter — Allegation  of. 

An  allegation  that  "the  defendant  knew"  the  falsity  of  the 
matter,  is  used  where  the  assignment  of  the  perjury  is  upon 
the  statement  by  defendant  of  his  belief,  or  denial  of  liis  belief 
of  the  alleged  false  matter.     State  v.  Raymond,  20  Iowa,  583. 

Bequisftes  of — In  perjury  cases. 

It  is  essential  to  set  out  when  and  where  the  false  testimony 
was  delivered,  so  as  to  show  that  it  was  before  a  tribunal  or 
officer  created  by  law,  and  also  to  state  with  particularity  the 
testimony,  its  falsity  and  materiality,  but  it  is  not  necessary  to 
allege  that  the  party  charged  with  the  offense,  in  which  the 
allied  perjnry  was  committed,  was  or  was  not  guilty.  State 
V.  SchnU,  "in  Iowa,  266. 
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Oath — Pabty  or  court  before  whom  taken. 

An  indictment  is  not  yxdnerable  to  the  objection  that  it  does 
not  charge  the  oath  to  have  been  administered  by  any  one,  but 
it  is  sufficient  to  charge  that  the  defendant  was  duly  sworn,  (»r, 
that  he  was  duly  sworn  and  examined  as  a  witness,  or  that  he 
did  take  his  corporal  oath  before  said  court.  State  v.  O'Haganj 
88  Iowa,  504;  4  Zabriskie,  N.  J.,  455;  10  Eich.  Law,  S.  C, 
165;  State  v,  Nottu^  9  N.  H.,  96;  Campbell  v.  People,  S 
Wendell,  636;  Code,  Sec.  4312;  People  v.  Phelps,  5  Wendell, 
9  and  271;  People  v.  Cooky  4  Selden,  84;  Tuttle  v.  People, 
36  N.  Y.,  436. 

Materiality. 

The  indictment  should  set  forth  the  materiality  of  the  evi- 
dence given  in  the  case  on  which  the  perjury  is  assigned. 
Wood  V,  People,  59  N.  Y.,  121;  2  Den.  C.  C.  E.,  241;  Stat^ 
V.  Thrieft,  30  Ind.,  211;  State  v.  Chandler,  42  Verm.,  44t); 
Withes  V,  State,  2  Blackf.,  Ind.,  278;  JSToch  v.  People,  3 
Mich.,  553;  People  v.  Fox,  25  lb.,  493;  Gibson  v.  State,  44 
Ala.,  17;  Roscoe  Cr.  Ev.,  7th  ed.,  826;  3  Oox  C.  C,  535;  2 
Mo.,  158;  Com.  v.  Knight,  12  Mass.,  274;  People  v.  Collier, 
I  Mich.,  138;  People  v.  Gaige,  26  lb.,  83;  Bryan  v.  State, 
1  Texas  Court  of  Appeals,  620;  3  Greenleaf  Ev.,  Sec.  189; 
Hemhree  v.  State,  52  Ga.,  242;  1  Am.  Cr.  E.,  504;  116  Mass., 
17. 

Materiality — Circumstantially. 

If  the  matter  falsely  sworn  to  is  circumstantially  material, 
or  tends  to  support  and  give  credit  to  the  witness  in  respect  to 
the  main  fact,  it  is  perjury.  Com.  v.  Pollard,  12  Mass.,  220; 
Wood  V.  People,  59  N.  Y.,  123;  Com.  v.  Pollard,  12  Met- 

calf,  Mass.,  225. 

Materiality,  allegation  of. 

While  it  is  true  that  it  should  appear  on  the  face  of  the 
indictment  that  the  evidence  upon  which  the  perjury  is 
assigned  was  material  to  the  question  pending,  it  is  not  neces* 
sary  to  set  forth  so  much  of  the  proceeding  as  to  show  it  to  be 
so.  A  general  allegation  of  materiality  is  sufficient  5  Term, 
R,  319;  1  lb.,  64;  People  v.  P/ielps,  5  Wendell,  9;  People 
v.. Warner,  5  lb.,  272;  People  v.  Collier,  1  Mich.,  137;  Jffoch 
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V.  People,  3  lb.,  554;  State  v.  Hally  7  Blackf.,  Ind.,  25; 
People  V.  Burroughs,  1  Park.  Cr.  E.,  223. 

Dates  of  the  cohmissiok  of  offenses. 

The  particnlar  day  or  date  need  not  be  averred,  as  it  is  not 
material  to  set  out  the  precise  date.  Keator  v.  People,  32 
Mich.,  487;  2  Park.  Cr.  R.,  9.  Contrary  doctrine  in  State  v. 
Offatt,  4  Blackf.,  Ind.,  355. 

CoiTBTS    OF    COMPETENT    JITRISDICTION-s-PoWEB   TO   ADMINISTER 
OATHS,  ALLEGATION  OF. 

It  is  snlBScient  to  aver  that  the  court  had  power  to  adminis- 
ter the  oath,  without  setting  forth  the  facts  necessary  to  give 
jnrisdiction.  Halleck  v.  State,  11  Ohio,  400;  State  v.  Elli- 
son, 8  Blackf.,  Ind.,  225. 

Clebk — Deputies,  oaths  administered  by. 

It  is  sufficient  to  aver  that  the  oath  was  administered  by  a 
deputy  clerk.     State  v.  Miller,  2  Blackf.,  Ind.,  35. 

Subornation  of  perjury — Knowing  intent  on  defendant's 

PART. 

In  an  indictment  for  subornation  of  perjury^  it  is  necessary 
to  aver  that  the  defendant  at  the  time  he  suborned  the  witness 
to  take  the  false  oath,  knew  it  to  be  false,  and  that  the  witness 
is  to  give  the  testimony  corruptly,  or  with  a  knowledge  or 
belief  of  its  falsity.  Stewart  v.  State,  22  Ohio  St.,  477;  1 
Green  Cr.  R.,  527. 

Jurisdiction — United  states  and  state  courts. 

A  State  court  has  no  jurisdiction  of  perjury  committed  on 
a  false  affidavit  under  the  act  of  Congress  relative  to  the  sale 
of  public  lands.     State  v,  Adams,  4  Blackf.,  146. 

Perjury  assigned  on  naturalization  proceedings — State 
COURTS — Jurisdiction. 

An  affidavit  or  oath  made  in  a  proceeding  of  naturalization, 
if  the  same  is  false,  is  the  subject  of  perjury,  and  the  State 
courts  have  jurisdiction,  although  it  may  be  also  punishable 
^nder  the  laws  of  the  United  States.  30  Pcnn.  St.,  475; 
Si(Ue  V.  Whittemore,  50  N.  II.,  245;  9  Am.  R.,  196;  Beavens' 
Cose,  83  N.  U.,  89;    Stephens'   Case,  4  Gray,  559.      A 
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contrary  doctrine  is  held  in  People  v.  SweetmaUy  3  Park.  Cr. 
R.y  358. 

United  States  Commissioneb — Perjuey  before. 

Tlie  United  States  Courts  only  have  jurisdiction  of  per- 
jury committed  before  a  United  States  Commissioner,  as  they 
derive  their  authority  altogether  from  the  United  States. 
State  V.  Whitte^nore,  15  N.  H.,  83;  9  Am.  Eeps.,  197. 

Punished  twice  for  the  same  offense  (bee  Forkeb  Adjudi- 
cation)— Elements — Materiality. 

It  is  not  essential  to  constitute  perjury  that  the  facts  sworn 
to  shall  be  material  to  the  main  issue.  It  is  suflScient  if  it  be 
material  to  a  collateral  issue  before  the  court.  12  Mod.,  142; 
1  Hawkins,  P.  C,  320;  2  Bishop  Cr.  Law,  S.,  873;  Coin.  v. 
Pollard,  12  Met.,  Mass.,  225;  Pratt  v.  Pricey  11  Wend.,  127; 
Howard  v.  Sexton^A:  N.  Y.,  157;  State  v.  Johnson^  7  Blackf., 
Ind.,  49;  State  v.  Lavalley^  9  Mo.,  824;  State  v.  Shupe^  16 
Iowa,  39. 

On  a  motion  for  continuance. 

While  in  a  motion  for  a  continuance  each  one  of  the  essen- 
tial parts  becomes  material,  yet  if  the  defendant  states  will- 
fully false  matters,  which  are  material  to  the  establishment 
of  one  of  these  parts,  it  is  peijury,  although  the  matters 
stated  in  relation  to  the  other  two  parts,  are  wholly  immate- 
rial. State  V.  SJmpe,  16  Iowa,  38;  Wood  v.  People^  59  N. 
T.,  117;  State  v.  Johnson,  7  Blackf.,  Ind.,  49. 

False  testimony  before  grand  jury. 

Perjury  may  be  committed  by  willfully  giving  false  testi- 
mony of  a  material  character  before  a  grand  jury.  State  v. 
Faaset,  16  Conn.,  457;  Thomas  v.  Com.,  2  Hob.,  Va.,  795;  4 
Blackf,  355;  State  v.  Schill,  27  Iowa,  268. 

Materiality — Presumption. 

To  constitute  the  crime  of  perjury,  the  accused  must  will- 
fully and  corruptly  swear,  or  aflSrm,  falsely  to  any  material 
matter,  and  such  must  be  established  by  the  evidence,  and 
cannot  be  left  to  presumption  or  inferences  to  be  exercised  by 
the  court  or  jury.    State  v.  Aikens,  32  Iowa,  403. 
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IlQiATBBIAL  itATTEB. 

A  false  oath  upon  an  immaterial  matter  will  not  support  a 
coviction  for  perjury.  Wood  v.  People^  59  N.  Y.,  122;  Ros- 
coe's  Cr.  Ev.,  7th  ed.,  826-7 ;  People  v.  Colliery  1  Mich.,  138 ; 
State  V.  Hathaway,  2  Nott  &  McCord,  118. 

Natubalizatiok  proceedinos. 

Swearing  to  a  false  affidavit  relative  to  an  application  there- 
after to  be  made  in  a  state  conrt,  for  naturalization,  under  the 
laws  of  the  United  States  is  perjury.  State  v.  Whittemorey 
50  N.  H.,  245;  9  Am.  R,  196;  3  Park.  Cr.  R.,  358;  Rump 
V.  Com.y  30  Penn  St.,  475 ;  State  v.  Whittemorey  50  N.  H.,  245. 

On  INCX)MP£TENT  and  nOlATERIAL  EVIDENOE. 

A  party  or  witness  can  be  guilty  of  perjury,  although  the 
evidence  on  which  the  perjury  is  assigned  was  legally  inadmis- 
Bible,  or  the  witness  was  incompetent  to  give  evidence.  Hav- 
ing done  so,  he  is  amenable  to  the  law.  Van  Steenhurgh  v. 
KoHz,  10  Johnson,  167;  Pratt  v.  Pricey  11  Wendell,  128; 
Chamberlain  v.  PeopUy  23  N.  Y.,  87;  Montgomery  v.  StatCy 
10  Ohio,  221. 

COBKUPT  MOTTVES. 

Where  a  party,  from  corrupt  motives,  erased  a  signature  of 
the  subscribing  witness  to  a  deed,  and  procured  the  instrument 
to  be  recorded  by  falsely  swearing  that  he  was  himself  the  sub- 
scribing witness,  held  to  be  perjury.  Tattle  v.  PeopUy  36  N. 
Y.,  431. 

Immateriaxttt — Defense — CBEDrr  placed    upon  false    ev- 
idence. 

It  is  not  important  whether  the  false  oath  is  credited  or  not, 
or  whether  the  party  against  whom  it  is  given  is  prejudiced 
thereby,  for  the  prosecution  is  not  grounded  on  the  damage  to 
tbe  party,  but  on  the  abuse  of  public  justice.  1  Hawk.,  P.  C. 
C,  29  and  59;  Hoch  v.  PeopUy  3  Mich.,  557. 

IWuEY  A96IONED  ON  AFFIDAVTT  OF  PLEADINGS — PlEADINGS  NOT 
BBQDIBED  TO  BE  SWORN  TO. 

The  swearing  to  a  petition,  not  required  by  statute  to  be 
wrora  to,  is  not  the  subject  of  perjury.  It  would  apply,  how- 
ler, to  petitions  of  replevin,  attachments  and  cases  where  the 
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petition  must  be  sworn  to.     People  v  Fox^  25  Mich.,  492; 
People  V.  Gaige^  26  lb.,  30;  1  Green  Cr.  R,  524. 

Marriage  licjense,  obtaining — ^False  oath. 

The  making  of  an  affidavit  or  oath  before  an  officer,  in  the 
issuing  of  a  marriage  license,  if  false,  is  perjury.  Call  u 
Stdte^  20  Ohio  St.,  330;  and  a  deputy  clerk  has  authority  to 
administer  such  oaths.     Warwick  v.  State^  25  lb.,  22. 

Materiality — Time  and  place — Alibi. 

Time  and  place  are  material,  and  where  the  defendant  sweare 
to  an  alibi,  if  false,  it  is  perjury.  State  v.  Lewisj  10  Kan., 
158. 

Witness  swearing  with  intent  to  deceive. 

Where  a  witness  with  an  intention  to  deceive  the  jury, 
swears  so  as  to  make  an  impression  on  their  minds  that  a  fact 
material  in  the  cause  is  difierent  from  what  it  really  is,  and 
from  what  he  knows  it  to  be,  he  is  guilty  of  perjury.  Scoti 
V.  Martzinger^  2  Blackf.,  Ind.,  454. 

Affidavit,  not  entitled  in  a  cause  or  court. 

Perjury  may  be  committed  on  a  false  affidavit,  though  not 
entitled  in  a  cause  or  a  court,  if  it  appears  from  the  body  of 
the  affidavit  that  it  was  taken  in  a  judicial  proceeding  then 
pending.    Bremer  v,  Konig^  5  Wis.,  23,  156. 

Oath  administered  by  clerk  op  court. 

An  oath  administered  by  a  clerk  of  the  court,  not  required 
by  law  or  by  order  of  court,  is  extra-judicial,  and,  if  faJse,  ifl 
no  foundation  for  perjury.  United  States  v.  Babcocky  4 
McClean,  U.  S.,  113. 

Perjury  before  a  referee. 

Perjury  can  be  committed  in  taking  an  oath  before  a  referee, 
and  it  is  immaterial  as  to  whether  the  referee  was  duly  qual- 
ified or  not.  1  Park.  Cr.  R.,  390.  Perjury  cannot  be  assigned 
on  an  oatli  by  a  judge  of  election  who  has  not  been  himself 
sworn.  Roscoe's  Cr.  Ev.^  Sec,  G74;  Biggerstaff  v,  Com.j  11 
Bush.,  Ky.,  169;  1  Am.  Cr.  R,  497.  Where  a  trial  before  i 
referee  was  had,  and  an  oath  administered  to  the  witness,  th< 
indictment  should  specify  that  the  referee  before  whom  tlu 
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oath  was  taken  had  anthoritj  to  administer  the  oath,  and  also 

that  the  defendant  swore  falsely.     State  v.  Nickerson.  46  Iowa, 
447. 

fcoWLiaXJE  OF  FACTS — BeLIEF. 

Although  the  matters  sworn  to  may  be  tnie,  yet  if  it  was 
not  known  to  be  so  by  the  defendant  it  was  perjury,  inasmnch 
as  he  willfully  swore  that  he  knew  a  thing  to  be  true,  of  which 
he  knew  nothing.  State  v,  CruicksJcanh^  6  Blackf.,  62;  3  Park. 
Cr.  R,  516. 

Perjury  assigned  on  an  oath  to  a  protest  of  a  notary  PUBLia 

Perjury  cannot  be  assigned  for  a  false  oath  to  a  protest  taken 
before  a  notary  public  as  part  of  the  preliminary  proofs  in 
case  of  a  marine  loss,  being  a  voluntary  and  extra-judicial  pro- 
ceeding.   People  V.  Travis,  4  Park.  Cr.  R.,  213. 

Defenses — Several  assignments  of  perjury  in  same  count. 

Wliere  an  indictment  contains  in  the  same  count,  several 
assignments  of  perjury  some  of  which  are  good,  and  others  are 
defective  in  form,  or  not  sustained  by  proof  upon  the  trial,  a 
conviction  can  not  be  sustained,  as  the  court  would  not  know 
on  what  assignment  of  perjury  the  defendant  was  convicted. 
Wood  V.  People,  59  N.  Y.,  117. 

Intoxication. 

Intoxication  is  no  defense  to  an  indictment  for  perjury. 
Peoph  V.  Willey,  2  Park.  Cr.  R,  19. 

EnOENCE  GENERALLY — TwO  WITNESSES — PrOOF  OF  FALSITY. 

Hie  law  does  not  require  two  witnesses  to  establish  the  giv- 
ing of  the  testimony  upon  which  the  perjury  is  assigned.  It 
requires  two,  however,  to  prove  its  falsity.  State  v.  Wood,  17 
Iowa,  19;  State  v.  Raymond,  20  lb.,  586;  12  Mete,  225;  2 
Whart  Am.  Cr.  Law,  Sec.  2279. 

For  the  necessary  ingredients  to  constitute  perjury,  see  '*In- 
«tructions." 

PeBJURY  assigned  on  TF.STIM0NY  GIVEN  IN  A  CIVIL  CASE. 

Wliere  the  defendant  in  a  civil  action,  pleads  the  statute  of 
limitations,  and  is  called  as  a  witness  by  the  plaintiff,  under 
Mtion  2742y  Bevision  of  1860,  which  provides  that  the  plain- 
19 
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tijffmaj  introduce  the  defendant  and  show  By  him,  that  the 
cause  of  action  in  which  the  defendant  pleads  the  limitation 
act,  still  justly  subsists,  and  where  the  defendant  swears  thai 
the  claim  has  no  existence,  it  may  be  shown  that  he  swore 
falsely  in  the  civil  action.     Sate  v.  Vogkty  27  Iowa,  117. 

Defense — Advice  of  counsel. 

It  is  proper  for  the  defendant  to  prove  that  he  was  advised 
by  his  counsel,  upon  the  trial,  in  which  the  perjury  was  alleged 
to  have  been  committed,  such  evidence  might  show  that  the 
defendant  mistakenly  supposed  that  certain  facts  existed. 
'Western  Jurist,  Vol.  10,  No.  1,  page  21.  State  v.  McKenney^ 
42  Iowa,  205. 

Advice  of  counsel. 
See,  furthsT,  "  Instructions." 

Pkoof  of  FALsmr — ^Two  witnesses — ^Wbttten  evidence — Cob- 

ROBORATION. 

Evidence  by  one  witness  is  not  sufficient,  unless  otherwise 
supported,  to  convict  of  perjury;  in  that  case  there  would  only 
be  one  oath  against  the  other.  It  does  not  seem  to  be  actually 
necessary,  however,  to  disprove  the  facts  sworn  to  by  two  wit- 
nesses. It  may  be  deemed  sufficient  by  one  witness,  where 
strong  circumstantial  evidence  corroborates  that  one  witness. 
And  such  corroborating  evidence  may  be  established  by  writ- 
ten documents,  such  as  books  of  account  or  letters  of  the  de- 
fendant and  the  like.  14  Peters  U.  S.,  440 ;  1  Leading  Cr. 
Cases,  482 ;  Hawkins,  P.  C,  Vol.  2,  Ch.  46,  p.  91 ;  10  Mod.,  193; 
Crown,  C.  C,  625-6.  A  letter  written  by  the  defendant  con- 
tradicting his  statement  on  oath  would  be  sufficient  to  make  it 
unnecessary  to  have  a  second  witness.  6  Carr  &  Payne,  315; 
2  Eussell  on  Crimes,  649.  There  must  be  either  two  witnesses 
or  one  witness  corroborated  by  material  and  independent  cit' 
cumstances.  Woodheck  v.  Keller^  6  Cowen,  119;  1  Phil.  Ev^ 
112;  1  ChitL.  C,  663;  1  Leading  Cr.  Cases,  494;  2  Cushing, 
222;  1  N.  &  McCord,  547;  1  Greanleaf  Ev.,  Sec.  257;  » 
Moody,  C.  C,  94;  8  Carrington  &  Payne,  737;  2  lb.,  OOTJ 
State  V,  Heed,  57  Mo.,  252;  1  Am.  Cr.  R,  502. 

Dying  deolaeation  of  witness  as  against  a  defendant. 
On  charge  of  perjury  the  dying  declaration  of  a  party  to  thu 
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transaction,  out  of  which  the  perjury  arose,  is  Hot  admissible. 
Such  declarations  are  only  admissible  where  the  death  is  the 
subject  of  the  charge.    2  Leading  Cr.  Coses,  234. 

Instructions. 

As  to  ingredients  necessary  in  perjury,  in  the  case  oi State  v. 
Raymond^  20  Iowa,  586,  the  court  instnicted  as  follows:  "To 
support  an  indictment  for  perjury  the  state  must  prove:  1st.  The 
authority  to  administer  the  oath;  2d.  The  occasion  of  admin- 
istering it;  3d.  The  taking  of  the  oath  by  defendant;  4th. 
The  substance  of  the  oath;  6th.  The  materiality  of  the  matter 
Bwom  to;  6th.  The  introductory  averments  of  the  indictment; 
7th.  The  falsity  of  the  matter  sworn  to;  8th.  The  corrupt  in- 
tention of  the  defendant.  And  unless  each  and  every  one  of 
these  necessary  elements  of  the  crime  of  perjury  is  established 
to  your  satisfaction,  and  beyond  a  I'easonable  doubt,  the  defend- 
ant cannot  be  convicted.  And  while  these  instructions  are 
approved,  the  court  remarks, '  it  might,  perhaps,  be  questiona- 
ble, whether  the  ^  reasonable  doubt '  should  not  arise  on  the 
whole  case,  instead  of  any  one  element  or  more  of  the  crime.'  '* 

Facts  to  be  established  by  two  witnesses. 

Tlie  following  instruction  was  approved:    "The  matter  tes- 
tified to  must  be  established  by  evidence  greater  than  that 
of  one  witness.    Two  witnesses,  or  one  witness  and  strong  cor- 
roborating proof,  are  required  to  establish  the  falsity  of  the 
matter  alleged  to  have  been  sworn  to  by  the  defendant,  on  the 
trial  before  the  justice  of  the  peace,  and  the  corroborative  evi- 
dence must  be  of  such  a  character,  as  to  show  in  some  degree  the 
fidsity  of  the  matter  sworn  to  by  the  defendant,  or  to  convince 
the  jury  that  such  matter  was  false.     But  it  is  only  in  proof 
of  the  falsity  of  what  you  are  satisfied  that  naore  evidence  than 
that  of  a  single  unsupported  witness  is  required. "     State  v. 
Saymondj  20  Iowa,  586 ;  Crusen  v.  State^  10  Ohio  St.,  268. 

Subornation  of  perjuky,  now  proved. 

Subornation  of  perjury  may  be  proved  by  the  testimony  of 
one  witness.     Com.  v.  Dcmglas^  5  Metcalf,  241. 

Advice  of  coinraEL. 
An  instruction  ^'  that  if  the  defendant  made  the  proof  pur- 
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Bnant  to  the  advice  of  liis  counsel,  believing  that  he  might  law- 
fully do  so,  the  element  of  a  corrupt  intent  would  be  wanting," 
or  "  if  you  believe  it  was  arranged  between  the  defendant  and 
A,  his  attorney,  that  A  should  so  advise  for  such  purpose,  then 
the  advice  would  be  of  no  avail  as  a  defense,"  approved  in 
T'uttle  v.  People,  36  N.  Y.,  438. 

Good  cnARACTER. 

Testimony  is  competent  to  prove  the  good  character  of  the 
defendant  up  to  the  time  the  indictment  was  fonnd;  bnt  evi- 
dence of  good  character  subsequent  to  that  time  is  incompe> 
tent.    State  v.  Kinley,  43  Iowa,  294. 

PROHIBITORY  LIQUOR  LAW. 

Section  1523.  No  person  shall  manufacture  or  sell,  by 
himself,  his  clerk,  steward  or  agent,  directly  or  indirectly,  any 
intoxicating  liquors  except  as  hereinafter  provided.  And  the 
keeping  of  intoxicating  liquor,  with  the  intent  on  the  part  of 
the  owner  thereof,  or  any  person  acting  under  his  authority, 
or  by  his  permission,  to  sell  the  same  within  this  state  con- 
trary to  the  ])rovisions  of  this  chapter,  is  hei'eby  prohibited, 
and  the  intoxicating  liquor  so  kept,  together  with  the  vessels 
in  which  it  is  contained,  is  declared  a  nuisance,  and  shall  be 
forfeited  and  dealt  with  as  hereinafter  provided. 

Sec.  1524.  Nothing  in  this  chapter  shall  be  construed  to 
forbid  the  sale  by  the  in^]>orter  thereof,  of  foreign  intoxicating 
liquor  imported  under  the  authority  of  the  laws  of  the  United 
St4ites  regarding  the  importation  ot  such  liquors  and  in  accord- 
ance with  such  laws;  provided,  that  the  said  liquor  at  the 
time  of  said  sale  by  said  importer,  remains  in  tlie  originBl 
casks  or  packaj^s  in  which  it  was  by  him  imported,  and  ^^ 

Suantities  not  less  than  the  quantities  in  whi6h  the  laws  oi 
le  United  States  require  such  liquors  to  be  imported,  andb 
sold  by  him  in  said  original  casks  or  packages  and  in  said 
quantities  only;  and  nothing  contained  in  this  law  shall  pr^ 
vent  any  persons  from  manufacturing  in  this  state,  liquors  ioj 
the  purix)se  of  beina^  sold  according  to  the  provisions  of  tm» 
chapter,  to  be  u>^ed  tor  mechanical,  medicinal,  culinary  or  sac- 
ramental purposes. 

Sfxj.  1525.  Every  person  who  shall  manufacture  any  intox- 
icating liquors  as  in  this  chapter  prohibited,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  pay,  on  his  first  conviction 
for  said  offense,  a  fine  of  one  hundred  dollars  and  tlie  costs  of 

Sroseciition,  or  shall  stand  committed  tliirty  days,  unless  the 
nc  be  sooner  paid;  on  his  second  conviction  he  shall  pay  a 
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jie  of  two  hundred  dollars,  and  the  costs  of  prosecution,  and 
[lall  stand  committed  sixty  days  unless  the  fine  be  sooner 
aid.  And  on  the  third  ana  every  subsequent  conviction  for 
lid  offense,  he  shall  pay  a  fine  of  two  hundred  dollars  and  the 
3sts  of  prosecution,  and  shall  be  imprisoned  in  the  county 
ail  ninety  days. 

Sec.  1526.  Any  citizen  of  the  state,  except  hotel  keepers, 
eepers  of  saloons,  eating  houses,  grocery  keepers  and  confec- 
oners,  is  hereby  permitted  within  the  county  of  his  residence 
)  buy  and  sell  intoxicating  liquors  for  mechanical,  medicinal, 
nlinary  and  sacramental  purposes  only,  provided  he  shall 
rst  obtain  permission  from  the  board  of  supervisors  of  the 
aunty  in  which  such  business  is  conducted,  as  follows. 

Sec.  1527.  He  shall  first  procure  a  certificate  signed  by  a 
lajority  of  the  legal  electors  of  the  township,  town  or  ward,  in 
rhich  he  desires  to  sell  said  liquors,  that  he  is  a  citizen  of  the 
ounty  and  state,  that  he  is  of  good  moral  character,  and  that 
bey  believe  him  to  be  a  proper  person  to  ouy  and  sell  intoxi- 
atmg  liquors  for  the  purposes  named  in  the  preceding  section. 

Sec.  1528.  He  shall  also  make  and  file  a  bond,  to  be  ap- 
proved by  the  auditor  of  the  county  where  application  is  made, 
Q  the  sum  of  three  thousand  dollars,  with  two  or  more  sure- 
ies,  who  shall  justify  in  double  the  amount  of  said  bond,  con- 
itioned  that  ho  will  carry  out  the  provisions  of  all  laws  now 
r  hereatter  in  force  relating  to  the  sale  of  intoxicating  liquors, 
nd  which  said  bond  shall  run  in  the  name  of  the  county  for 
he  benefit  of  the  school  fund. 

Sec.  1529.  Upon  the  presentation  of  such  certificate  and 
K)nd  to  the  county  auditor,  a  day  shall  be  fixed  by  said  auditor 
or  the  final  hearing  of  the  application  by  the  board  of  super- 
isors,  and  notice  thereof  given  by  publication  in  at  least  one 
lewspaper  published  in  the  county,  or  by  posting  such  notice 
n  the  township,  town  or  ward,  in  which  the  business  is  to  be 
onducted.  Such  publication  or  posting  shall  be  at  least  ten 
:ays  prior  to  the  time  of  final  hearing,  and  the  applicant  shall 
w  the  expenses  thereof  in  advance. 

oBa  1530.  At  such  final  hearing,  any  resident  of  the 
ounty  may  appear  and  show  e^iuse  why  such  i)ermit  should 
Lot  be  granted,  and  the  same  shall  be  refused  unless  the  board 
hall  be  fully  satisfied  that  the  requirements  of  the  law  have, 
u  all  respects,  been  fully  complied  with,  that  the  applicant  is 
I  person  of  good  moral  character,  and  that,  taking  into  consid- 
Mion  the  wants  of  the  locality,  and  the  number  of  permits 
dready  granted,  such  permit  would  be  necessary  and  proper 
for  the  accommodation  of  the  neighborhood. 

8Ba  1531.  Every  permission  so  granted  shall  specify  the 
boose  in  which  intoxicating  liquors  may  be  sold  by  virtue  of 
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the  same,  and  the  length  of  time  the  same  shall  be  in  force, 
which  in  no  case  shall  exceed  twelve  months. 

Sec.  1532.  Tlie  bond  shall  be  deposited  with  the  county 
auditor,  and  suit  shall  be  brought  tliereon  at  any  time  by  the 
district  attorney,  in  case  the  conditions  thereof,  or  any  of  them, 
shall  be  broken.  The  principal  and  sureties  therein  sliall  also 
be  jointly  and  severally  liable  for  all  civil  damages,  costs  and 
juuijments  that  may  be  obtjiined  a^inst  the  principal  in  any 
civil  action,  brought  by  a  wife,  child,  parent,  guardian,  em- 
ployer or  other  person,  under  the  provisions  of  sections  fifteen 
hundred  and  fifty-six,  fifteen  hundred  and  fifty-seven  and  fifteen 
liundred  and  fifty-eight  of  this  chaj>ter.  All  other  moneys 
collected  on  such  bond  shall  go  to  the  school  fund  of  the 
county. 

'  Sec.  1533.  The  account  book  of  purchases  and  sales,  from 
which  the  reports  liereinafter  mentioned  are  made,  shall  at  all 
times  be  subject  to^the  inspection  of  the  district  or  circuit 
judge,  district  attorney,  sheriff",  or  any  constable  or  marshal, 
grand  jurors,  or  of  all  justices  of  peace  of  the  county,  imd  such 
other  })ersons  as  may  be  authorized  by  law  to  examine  the 
same,  and  shall  be  produced  by  the  party  keeping  the  same,  to 
be  used  as  evidence  on  the  trial  of  any  prosecution  against 
him,  or  agjiinst  liquors  alleged  to  have  been  seized  from  him 
or  his  house,  on  notice  duly  served  that  the  same  will  be 
required  as  evidence. 

Sec.  1534.  Any  permit  procured  or  obtained  under  this 
chapter  by  any  person  not  entitled  to  the  same  by  the  provis- 
ions hereof,  shall  be  deemed  fraudulent  and  void;  and  any 
one  who,  after  obtaining  such  permit,  shall  enter  upon  or  be 
engaged  in  any  pursuit,  in  consequence  of  which  he  would 
not  be  eligible  to  obtain  such  permit,  shall  be  deemed  to  have 
abandoned  the  same,  and  shall  thereafter  claim  no  protection 
thereby. 

Sec.  1535.  When  any  resident  of  the  county  shall  file  a 
written  information,  on  oath,  before  any  district  judge,  charg- 
ing any  one  now  holding,  or  who  may  liereafter  hold,  such 
privilege  with  violating  the  law,  either  by  failing  to  keep  a 
correct  record  of  j>urchase  or  sale,  or  by  making  false  entries 
in  such  record  or  account,  or  by  selling  colorably,  and  under 

{)  re  ten  so  of  complying  with  the  law,  but  substantially  in  vio- 
ation  thereof,  or  when  any  sheriff^!,  constable,  or  marshal  of 
the  county,  shall,  in  his  official  character,  make,  sign,  and  tile 
such  written  information,  the  district  judge  shall  issue  his 
notice  to  the  accused,  to  appear  before  him  in  court,  at  the 
time  fixed,  to  show  cause  why  his  permit  shall  not  be  vacjited; 
and  for  the  purpose  of  trial,  either  party  may  have  witucssefi 
summoned  as  in  other  cases.    The  defendant  may  answer  the 


Pbohibitory  Liquor  Law.  295 

complaint  or  cbarge,  and  the  district  court,  either  on  default 
or  on  answer,  or  on  finding  any  of  the  charges  sustained  by 
proof,  shall  revoke  the  permission  to  the  party  to  sell  liquor, 
and  shall  adjudge  the  defendant  to  pay  the  costs;  and  no  per- 
son whose  permission  shall  be  revoked  by  the  district  court, 
shall  be  capable  of  holding  such  privilege  again  within  this 
state  for  the  space  of  two  years  thereafter. 

Sec.  1536.  When  intoxicating  liquor  shall  be  seized  under 
a  search  warrant  by  virtue  of  the  laws  now  in  force,  it  shall 
be  no  bar  to  the  confiscation  and  destruction  of  the  same,  that 
the  party  claiming  the  same  has  a  permit  under  this  or  any 
former  law,  if  the  court  or  jury  trying  the  facts  shall  be  sat- 
isfied from  the  proof  that  the  defendant  has  sold  such  liquors 
in  violation  or  evasion  of  law  and  at  the  time  of  the  seizure 
had  the  liquors  in  question,  with  the  intention  of  selling  the 
same  contrary  to  law,  and  any  judgment  of  a  competent  tri- 
bunal condemning  liquors  seized  under  such  warrant,  from 
any  person  holding  such  permit,  or  convicting  him  of  selling 
contrary  to  law,  shall  work  a  forfeiture  of  his  privilege. 

Sec.  1537.  No  person  having  a  permit  to  sell  intoxicating 
liquors  under  this  chapter  shall  sell  the  same  at  a  greater  profit 
than  thirty-three  per  cent  on  the  cost  of  the  same,  including 
freights,  and  every  person  having  such  permit,  shall  make,  on 
the  last  Saturday  of  every  month,  a  return  in  writing  to  the 
auditor  of  the  county,  showing  the  kind  and  quantity  of  the 
liquors  purchased  by  him  since  the  date  of  his  last  report,  the 
price  paid,  and  the  amount  of  freights  paid  on  the  same;  also 
the  kind  and  quantity  of  liquors  sold  by  him  since  the  date 
of  his  last  report,  to  whom   sold,  for  what  purpose,  and  what 

Erice;  also  the  kind  and  quantity  of  the  liquors  remaining  on 
and,  which  report  shall  be  sworn  to  by  the  person  having  the 
said  permit,  and  shall  be  kejtt  by  the  auditor,  subject  at  all 
times  to  the  inspection  of  the  public. 

Sec.  1538.  Any  person  having  such  permit,  who  shall  sell 
intoxicating  liquors  at  a  greater  profit  than  is  herein  allowed, 
or  who  shall  fail  to  make  monthly  return  to  the  auditor  as 
herein  required,  or  shall  make  a  false  return,  shall  forfeit  and 
pay  to  the  school  fund  of  the  county  the  sum  of  one  hundred 
uollars  for  each  and  every  violation  of  the  provisions  of  this 
chapter,  to  be  collected  by  civil  action  upon  his  bond  by  any 
citizen  of  the  county,  before  any  court  having  jurisdiction  of 
the  amount  claimed,  and  for  the  second  conviction  under  the 
provisions  of  this  chapter  the  person  convicted  shall  forfeit  his 
pennit  to  sell. 

Sec.  1639.  It  shall  be  unlawful  for  any  person  to  sell  or 
give  away,  by  agent  or  otherwise,  any  spirituous  or  other  in* 
toxieating  Uquors,  including  wine  or  beer,. to  any  minor,  for 
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any  purpose  whatever,  unless  upon  the  written  order  of  his 
parent,  guardian,  or  family  physician,  or  to  sell  the  same  to 
any  intoxicated  person,  or  to  any  person  who  is  in  the  habit 
of  becoming  intoxicated;  and  any  person  violating  the  provis- 
ions of  this  section  shall  forfeit  and  pay  to  the  school  fund 
the  sum  of  one  hundred  dollars  for  each  offense,  to  be  col- 
lected by  action  against  him  and  the  sureties  on  his  bond  if 
one  has  been  given,  by  any  citizen  in  the  county. 

Seo.  1540.  If  any  person,  not  holding  such  a  permit,  by 
himself,  his  clerk,  servant,  or  agent,  shall  for  himself,  or  any 
person  else,  directly  or  indirectly,  or  on  any  pretense,  or  by 
any  device,  sell,  or  in  consideration  of  the  purchase  of  any 
other  property,  give  to  any  person  any  intoxicating  liquor,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  pay,  on 
his  first  conviction  for  said  offense,  a  line  of  twenty  dollars 
and  the  costs  of  prosecution,  and  shall  stand  committed  ten 
days,  unless  the  same  be  sooner  paid;  on  the  second  convic- 
tion for  said  offense,  he  shall  pay  a  fine  of  fifty  dollars  and 
the  costs  of  prosecution,  and  shall  stand  committed  thirty 
days,  unless  the  same  be  sooner  paid,  and  on  the  third  and 
every  subsequent  conviction  for  said  offense,  he  shall  pay  a 
fine  of  one  hundred  dollai*s  and  the  costs  of  ]>rosecution,  or 
shall  be  imprisoned  in  the  county  jail  not  less  than  three  nor 
more  than  six  months.  And  in  default  of  the  payment  of 
the  fines  and  costs  provided  for  the  first  and  second  con- 
victions under  this  section,  the  person  so  convicted  shall 
not  be  entitled  to  the  benefit  of  chapter  forty-seven,  title 
twenty-five  of  this  code,  until  he  shall  have  been  imprisoned 
sixty  days.  All  clerks,  servants,  and  agents,  of  whatsoever 
kind,  engaged  or  employed  in  the  manulacture,  sale,  or  keep- 
ing for  sale,  in  violation  of  this  chapter,  of  any  intoxicating 
liquor,  shall  be  charged  and  convicted  in  the  same  manner  as 
principals  may  be,  and  shall  be  subject  to  the  penalties  herein 
provided.  Indictments  and  informations  for  violations  under 
this  section  may  allege  any  number  of  violations  of  its  pro- 
visions by  the  same  party,  but  the  various  allegations  must 
be  contained  in  separate  counts,  and  the  person  so  charged 
may  be  convicted  and  punished  for  each  of  the  violations  so 
alleged  as  on  separate  indictments  or  informations;  but  a  sep- 
arate judgment  must  be  entered  on  each  count  on  which  a 
verdict  of  guilty  is  rendered.  The  second  and  third  convic- 
tions mentioned  in  this  section  shall  be  construed  to  mean 
convictions  on  separate  indictments  or  informations. 

Sec.  1541.  Any  person  who  shall  mix  any  intoxicating 
liquor  with  any  beer,  wine  or  cider  by  him  sold,  and  shall  sell, 
or  keep  for  sale,  as  a  beverage,  such  mixture,  shall  be  deemed 
guilty  under  the  preceding  section,  and  shall  be  punished  ao 
cordingly. 
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Skc.  1542.  No  person  shall  own,  or  keep,  or  be  in  any  way 
concerned,  engaged,  or  employed,  in  owning  or  keeping  any 
intoxicating  liqnor  with  intent  to  sell  the  same  in  this  state,  or 
to  permit  the  same  to  be  sold  therein  in  violation  of  the  pro* 
visions  hereof,  and  any  person  who  shall  so  own  or  keep,  or 
be  concerned,  engaged,  or  employed  in  owning  or  keeping 
such  liquor  with  any  such  intent,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall, on  his  first  conviction  for  said  offense, 
pay  a  fine  of  twenty  dollars  and  the  cost  of  prosecution,  and 
Btund  committed  until  the  same  be  paid.  On  his  second  con- 
viction for  said  offense,  he  shall  pay  a  fine  of  fifty  dollars  and 
the  costs  of  prosecution,  and  stand  committed  until  the  same 
be  paid,  and  on  his  third  and  every  subsequent  conviction 
for  said  offense,  he  shall  pay  a  fine  of  one  hundred  dollars 
and  the  costs  of  prosecution,  or  shall  be  imprisoned  in  the 
county  jail  not  less  than  three  nor  more  than  six  months. 
And  upon  the  trial  of  every  indictment  or  information  for 
violations  of  the  provisions  of  this  section,  proof  of  the  find- 
ing of  the  liquor  named  in  the  indictment  or  information  in 
the  possession  of  the  accused  in  any  place  except  his  private 
dwelling  house,  or  its  dependencies,  or  in  such  dwelling  house 
or  dependencies  if  the  same  be  a  tavern,  public  eating  house, 
grocery,  or  other  place  of  public  resort,  shall  be  received  and 
acted  u[>on  by  the  court  as  presumptive  evidence  that  such 
liquor  was  kept  or  held  for  sale  contrary  to  the  provisions 
hereof. 

Sfxj.  1543.  In  cases  of  violation  of  the  provisions  of  either 
of  the  three  preceding  sections,  or  of  section  fifteen  hundred 
and  twenty-five  of  this  chapter,  the  building  or  erection  of 
whatever  kind,  or  the  ground  itself,  in  or  upon  which  such  un- 
lawful manufacture  or  sale,  or  keeping  with  intent  to  sell,  of 
any  intoxicating  liquor  is  carried  on,  or  continued,  or  exists,  is 
hereby  declared  a  nuisance,  and  may  be  abated  as  the  law 
provides;  and,  in  addition  to  the  penalties  prescribed  in  said 
section,  whoever  shall  erect,  or  establish,  or  continue,  or  use 
any  building,  erection,  or  place  for  any  of  the  purposes  pro- 
hibited in  said  sections,  shall  be  deemed  guilty  of  a  nuisance, 
and  may  be  prosecuted  and  punished  accordingly,  in  the  man- 
ner provided  by  law.  And  proof  of  the  manufacture,  sale,  or 
keeping  with  intent  to  sell,  of  any  intoxicating  liquor,  in  viola- 
tion of  the  provisions  of  this  chapter,  in  or  upon  the  premises 
described  by  the  party  accused,  or  by  any  other  person  under 
the  authority  or  by  the  permission  of  the  party  accused,  shall 
be  presumptive  evidence  of  the  offense  provided  for  in  this 
section. 

Sec.  1544.  If  any  credible  resident  of  any  county,  shall, 
before  a  justice  of  the  peace  for  the  same  county,  make  writ- 
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ten  information,  supported  by  his  oath  or  aflirmation,  that  he 
has  reason  to  believe,  and  does  believe,  that  any  intoxicating 
liquor  described,  as  particularly  as  may  be,  in  saia  information, 
is  in  said  county,  in  any  place  described,  as  particularly  as  may 
be,  in  said  information,  owned  or  kept  by  any  person  named  or 
described  in  said  information,  as  particularly  as  may  be,  and  is 
intended  by  him  to  be  sold  in  violation  ot  the  provisions  of 
this  chapter,  said  justice  shall,  upon  finding  probable  cause 
for  such  information,  issue  his  waiTant  of  search,  directed  to 
any  peace  oflSeer  in  said  county,  describing  as  particularly  as 
may  be,  the  liquor  and  the  place  described  m  said  information, 
and  the  person  named  or  described  in  said  information  as  the 
owner  or  keeper  of  said  liquor,  and  commanding  the  said  ofii- 
cer  to  search  thoroughly  said  place,  and  to  seize  the  said  liquor, 
with  the  vessels  containing  it,  and  to  keep  the  same  securely 
until  final  action  be  had  thereon;  whereupon,  the  said  peace 
oflicer  to  whom  such  warrant  shall  be  delivered,  shall  forthwith 
obey  and  execute,  so  far  as  he  shall  be  able,  the  commands  of 
said  warrant,  and  make  return  of  his  doings  to  said  justice, 
and  shall  securely  keep  all  liquors  so  seized  by  him,  and  the 
vessels  containing  it,  until  final  action  be  had  thereon ;  promd^d^ 
however,  tliat  if  the  place  to  be  searched  be  a  dwelling  house 
in  which  any  family  resides,  and  in  which  no  tavern,  eating 
house,  grocery,  or  other  place  of  public  resort  is  kept,  sucn 
warrant  shall  not  be  issued  unless  said  complainant  shall,  on 
oath  or  affirmation,  declare  before  said  justice  that  he  has 
reason  to  believe,  and  does  believe,  that  within  one  month  next 
before  the  making  of  said  information,  intoxicating  liquor  has 
been,  in  violation  of  this  chapter,  sold  in  said  house,  or  in  some 
dependency  thereof,  by  the  person  accused  in  said  information, 
or  by  his  consent  or  permission;  nor  unless  from  the  fjicts  and 
circumstances  disclosed  by  such  complaint  to  said  justice,  the 
said  justice  shall  be  of  opinion  that  said  complainant  has  ade- 
quate reason  for  such  belief. 

Sec.  1545.  The  information  and  search  warrant  in  snch 
case  shall  describe  the  place  to  be  searched,  as  well  as  the 
liquors  to  be  seized,  with  reasonable  particularity.  When 
any  liquors  shall  have  been  seized  by  virtue  of  any  such  war- 
rant, the  same  shall  not  be  discharged  or  returned  to  any  per- 
son claiming  the  same,  by  reason  of  any  alleged  insutficiency 
of  description  in  the  warrant  of  the  liquor  or  place,  but  the 
claimant  shall  only  have  a  right  to  be  heard  on  the  merits  of 
the  case. 

Seo.  1546.  Wlienever  upon  such  warrant  such  liquors 
shall  have  been  seized,  the  justice  who  issued  snch  warrant 
fihall,  within  forty-eight  hours  after  such  seizure,  cause  to  be 
left  at  the  place  where  said  liquor  was  seized,  if  said  place  be 
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a  dwelling  house,  store,  or  shop,  posted  in  some  conspicuous 
place  on  or  about  said  buildings,  and  also  to  be  left  with  or 
at  the  last  known  and  usual  place  of  residence  of  the  person 
named  or  described  in  said  information  as  the  owner  or 
keeper  of  said  liquor,  if  he  be  a  resident  of  this  state,  a  no- 
tice, summoning  such  person  and  all  others  whom  it  may  con- 
cern, to  appear  before  said  justice  at  a  place  and  time  named 
in  said  notice,  which  time  shall  not  be  less  than  live  nor 
more  than  fifteen  days  after  the  posting  and  leaving  of  said 
notices,  and  show  cause,  if  any  they  have,  why  said  liquor, 
together  with  the  vessels  in  which  the  same  is  contained, 
should  not  be  forfeited;  and  said  notice  shall,  with  reasonable 
certainty,  describe  said  liquor  and  vessels,  and  shall  state 
where,  when,  and  why  the  same  were  seized.  At  the  time 
and  place  prescribed  in  said  notice,  the  person  named  in  said 
information,  or  any  other  person  claiming  an  interest  in  said 
liquor  and  vessels,  or  any  part  thereof,  may  appear  and  show 
cause  why  the  same  should  not  be  forfeited.  If  any  person 
shall  80  appear,  he  shall  become  a  party  defendant  in  said 
case,  and  said  justice  shall  make  a  record  thereof.  Whether 
any  person  shall  so  appear  or  not,  said  justice  shall,  at  the 
prescribed  time,  proceed  to  the  trial  of  said  case,  and  said 
complainants,  or  either  of  them,  may,  and  upon  their  default, 
the  officer  having  such  liquor  in  custody  shall  appear  before 
said  justice  and  prosecute  said  information,  and  show  cause 
why  such  liquor  should  be  adjudged  forfeited.  The  proceed- 
ing in  the  trial  of  such  case  may  be  the  same,  substantially, 
as  in  cases  of  misdemeanor  triable  before  justices  of  the 
peace,  and  if  any  person  shall  appear  and  be  made  a  party 
defendant  as  herein  provided,  and  shall  make  written  plea 
that  said  liquor,  or  the  part  thereof  claimed  by  him,  was  not 
Owned  or  kept  with  intent  to  be  sold  in  violation  of  this, 
chapter,  such  party  defendant  may,  at  his  0])tion,  demand  a 
jury  to  try  the  issue,  and,  if  upon  the  evidence  then  and 
there  presented,  the  said  justice  or  jury  as  the  case  may  be, 
shall  find  for  verdict  that  said  liquor  was,  when  seized,  owned 
or  kept  by  any  person,  whether  said  party  defendant  or  not, 
for  the  purpose  of  being  sold  in  violation  of  this  chapter,  the 
said  justice  shall  render  judgment  that  said  liquor,  or  said 
part  thereof,  with  the  vessels  in  which  it  is  contained,  is  for- 
feited. If  no  person  be  made  defendant  in  manner  aforesaid, 
or  if  judgment  be  in  favor  of  all  the  defendants  who  appear 
and  are  made  such,  then  the  costs  of  the  proceeding  shall  be 
paid  as  in  ordinary  criminal  prosecutions  where  the  prosecu- 
tion fails.  If  the  judgment  shall  be  against  only  one  party 
defendant  appearing  as  aforesaid  he  shall  be  adjudged  to  pay 
all  the  costs  of  proceedings  in  the  seizure  and  detention  of 
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the  liquor  claimed  by  him  up  to  that  time,  and  of  said  trial. 
But,  it  such  judgment  shall  be  against  more  than  one  party 
defendant  claiming  distinct  interests  in  said  liquor,  then  the 
costs  of  said  proceedings  and  trial  shall  be  according  to  the 
discretion  of  said  justice  equitably  apportioned  among  said 
defendants,  and  execution  shall  be  issued  on  said  judgments 
against  said  defendants  for  the  amount  of  the  costs  so  ad- 
judged against  them.  Any  person  appearing  and  becoming 
party  defendant  as  aforesaid,  may  appeal  from  said  judgment 
of  forfeiture  as  to  the  whole,  or  any  part,  of  said  liquor  and 
vessels  claimed  by  him  so  adjudged  forfeited  to  the  district 
court  as  in  ordinary  cases  of  misdemeanor. 

Sec.  1547.  Whenever  it  shall  be  finally  decided  that  liquor 
seized  as  aforesaid  is  forfeited,  the  court  rendering  final  judg- 
ment of  forfeiture,  shall  issue  to  the  ofticer  having  said  liquors 
in  custody,  or  to  some  other  peace  oflBcer,  a  written  order,  di- 
recting him  forthwith  to  destroy  said  liquors  and  vessels  con- 
taining the  same,  and  immediately  thei*eafter  to  make  return 
of  said  order  to  the  court  whence  issued,  with  his  doings  en- 
dorsed thereon,  and  sworn  to.  Whenever  it  shall  be  finally 
decided  that  any  liquor  so  seized  is  not  liable  to  forfeiture,  tlie 
court  by  whom  such  final  decision  shall  be  rendered,  shall 
issue  a  written  order  to  the  otficer  having  the  same  in  custody, 
or  to  some  other  peace  officer,  to  restore  said  liquor,  with  the 
vessels  containing  the  same,  to  the  place  where  U  wsis  seized, 
as  nearly  as  may  be,  or  to  the  person  entitled  to  receive  it, 
which  order,  the  officer,  after  obeying  the  commands  thereof, 
shall  return  to  the  said  court  with  his  doings  thereon  endorsed; 
and  the  costs  of  the  proceedings  in  such  case  attending  the 
restoration,  as  also  the  costs  attending  the  destruction  of  such 
liquor  in  case  of  forfeiture,  shall  be  taxed  and  paid  in  the 
same  manner  as  is  provided  in  case  of  ordinary  criminal  prose- 
cution, where  the  prosecution  fails. 

Sicc.  1548.  If  any  person  shall  be  found  in  a  state  of  intoxi- 
cation, he  shall  be  deemed  guilty  of  a  misdemeanor,  and  any 
peace  officer  may,  without  warrant,  and  it  is  hereby  made  his 
duty  to,  take  such  person  into  custody,  and  to  detain  him  in 
some  suitable  place,  till  an  information  can  be  made  before  a 
magistrate  and  a  warrant  issued  in  due  form,  upon  which  he 
may  be  arrested  and  tried,  and,  if  found  guilty,  he  shall  pay 
a  fine  of  ten  dollars  and  the  costs  of  prosecution,  or  shall  be 
imprisoned  in  the  county  jail  thirty  days.  But  the  magis- 
trate before  whom  such  person  is  tried  and  convicted  may  re- 
mit any  portion  of  such  penalty,  and  order  the  prisoner  to  be 
discharged  upon  his  giving  information,  under  oath,  stating 
when,  where,  and  of  whom  he  purchased  or  received  the  liq- 
uor which  produced  the  intoxication,  and  the  name  and  char- 
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acter  of  the  liquor  obtained.  In  cases  arising  under  this  sec- 
tion, appeals  may  be  allowed  as  in  cases  of  ordinary  misde- 
meanor within  the  jurisdiction  of  the  justices  of  the  peace. 
[Tliis  section  is  amended,  law  of  1874.] 

Sec.  1549.  In  any  indictment  or  information  arising  under 
this  chapter,  it  shall  not  be  necessary  to  set  out  exactly  the 
kind  or  quantity  of  intoxicating  liquors  manufactured  or  sold, 
or  kept  for  purposes  of  sa'e,  nor  the  exact  time  of  tlie  manu- 
bcture,  or  sa'e,  or  keeping  with  intent  to  sell,  but  proof  of 
the  violation  by  the  accused  of  any  provision  of  this  chapter, 
the  substance  of  which  violation  is  briefly  set  forth,  within 
the  time  mentioned  in  said  indictment  or  information,  shall 
be  suflScient  to  convict  such  person;  nor  shall  it  be  necessary 
in  any  indictment  or  information  to  negative  any  exceptions 
contained  in  the  enacting  clause,  or  elsewhere,  which  may  be 
proper  ground  of  defense;  and,  in  any  prosecution  for  a  sec- 
ond or  subsequent  offense  as  provided  herein,  it  shall  not  be 
requisite  to  set  forth  in  the  indictment  or  information  the  rec- 
ord of  a  former  conviction,  but  it  shall  be  suflicient  briefly 
to  allege  such  conviction;  nor  shall  it  be  necessary  in  every 
case  to  prove  payment  in  order  to  ])rove  a  sale  within  the  true 
meaning  and  intent  of  this  chapter,  and  the  person  purchas- 
ing any  intoxicating  liquor  sold  in  violation  of  this  chapter, 
shall,  in  all  cases,  be  a  competent  witness  to  prove  such  sale. 

Sec.  1550.  All  payments  or  compensation  for  intoxicating 
liquor  sold  in  violation  of  this  chapter,  whether  such  payments 
or  compensation  be  in  money,  goods,  land,  labor,  or  any  thing 
else  whatsoever,  shall  be  held  to  have  been  received  in  violation 
of  law  and  against  equity  and  good  conscience,  and  to  have 
been  received  upon  a  valid  promise  and  agreement  of  the  re- 
ceiver in  consideration  of  the  receipt  thereof,  to  pay  on  demand 
to  the  person  funiishing  such  consideration  the  amount  of  said 
money  or  the  iust  value  of  such  goods,  land,  labor,  or  other 
thing.  All  sales,  transfers,  conveyances,  mortgages,  liens,  at- 
tachments, pledges,  and  securities  of  every  kind,  which  either 
in  whole  or  in  part  shall  have  been  made  lor  or  on  account  of 
intoxicatinff  liquors  sold  in  violation  of  this  chapter,  shall  be 
utterly  null  and  void  against  all  persons  in  all  cases,  and  no 
rights  of  any  kind  shall  be  acquired  thereby,  and  no  action  of 
any  kind  shall  be  maintained  in  any  court  in  this  state  for  in- 
toxicating liquors,  or  the  value  thereof,  sold  in  any  other  state 
or  country  contrary  to  the  law  of  said  state  or  country,  or  with 
intent  to  enable  any  person  to  violate  any  provision  of  this 
chapter,  nor  shall  any  action  be  maintained  for  the  recovery  or 
possession  of  any  intoxicating  liquor,  or  the  value  thereof,  ex- 
cept in  cases  where  persons  owning  or  possessing  such  liquor 
with  lawful  intent,  may  have  been  illegally  deprived  of  the 
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same.  Nothing,  however,  in  this  section  shall  affect  in  any 
way  negotiable  ])aper  in  the  hands  of  holders  thereof  in  good 
faith  for  valuable  consideration,  without  notice  of  any  illegality 
in  its  inception  or  transfer,  or  the  holder  of  land  or  other  prop- 
erty who  may  have  taken  the  same  in  good  faith,  without 
notice  of  any  defect  in  the  title  of  the  person  from  whom  the 
same  was  taken,  growing  out  of  a  violation  of  the  provisions 
of  this  chapter,  and  all  evidence  giv^en  in  actions  brought  by 
or  against  sitch  holders,  shall  in  no  way  be  affected  by  the 
provisions  of  this  section. 

Sec.  1551.  All  peace  oflBcers  shall  see  that  the  provisions 
of  this  chapter  are  faithfully  executed,  and  when  informed  that 
the  law  has  been  violated,  or  when  they  have  reason  to  believe 
that  the  law  has  been  violated,  and  that  proof  of  the  fact  can 
be  had,  such  officers  shall  go  before  a  magistrate  and  make  in- 
formation of  the  same  ana  of  the  person  so  violating  the  law. 
Upon  the  filing  of  such  information  before  a  magistrate  he 
shall  institute  a  suit  and  proceed  to  the  arrest,  and  trial  thereof, 
according  to  law.  Upon  trials  before  a  magistrate,  it  shall  be 
the  duty  of  the  district  attorney  to  appear  for  the  state,  unless 
the  person  tiling  such  information  shall  select  some  other  attor- 
ney. Any  peace  officer  failing  to  comply  with  the  provisions 
of  this  section,  shall  be  guilty  of  a  misdemeanor,  and  pay  a 
fine  of  not  less  than  ten  nor  more  than  fifty  dollars,  and  a  con- 
viction shall  work  a  forfeiture  of  his  office. 

Sec.  1552.  The  principal  and  securities  in  the  bond  men- 
tioned in  section  fifteen  hundred  and  twenty-eight  and  fifteen 
hundred  and  twenty-nine,  shall  be  jointly  and  severally  liable 
for  all  fines  and  costs  that  may  be  adjudged  against  the  prin- 
cipal for  any  violation  of  any  of  the  provisions  of  this  chapter, 
and  shall  also  jointly  and  severally  be  liable  for  all  civil  aam- 
ages  and  costs  that  may  be  adjudged  against  such  principal  in 
any  civil  action  authorized  to  be  Drought  against  nim  by  the 
provisions  of  this  chapter. 

Sec.  1553.  If  any  railway  conductor,  freight  agent,  express- 
man, depot  master,  or  other  person  in  the  employment,  or  in 
any  maimer  connected  with  any  railway  corporation,  or  any 
teamster,  stage  driver,  or  common  carrier  of  any  kind,  or  any 
person  professing  to  act  as  agent  for  any  other  person  or  per- 
sons, whether  within  or  without  this  state,  or  any  other  indi- 
vidual of  whatever  calling,  shall  bring  within  this  state  for  any 
other  person  or  persons,  any  intoxicating  liquor,  without  first 
having  been  furnished  with  a  copy  of  the  certificate  authorizing 
such  person  or  persons  to  sell  such  intoxicating  liquors,  cer- 
tified by  some  justice  of  the  peace  to  be  correct,  such  person 
or  persons  so  offending,  shall  be  deemed  guilty  of  a  misde> 
meaner,  and  shall,  upon  conviction  thereof  forfeit  and  pay  a 
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fine  for  the  first  offense  of  twenty  dollars,  or  be  imprisoned  in 
the  county  jail  thirty  days;  for  the  second  and  each  subsequent 
offense,  shall  forfeit  and  pay  a  fine  of  fifty  dollars,  or  be  im- 
prisoned in  the  county  jail  ninety  days. 

Sec.  1554.  Courts  and  jurors  shall  construe  this  chapter 
BO  as  to  prevent  evasion,  and  so  as  to  cover  the  act  of  giving 
as  well  as  selling,  by  persons  not  authorized. 

Seo.  1555.  Wherever  the  words  intoxicating  liquors  occur 
in  this  chapter,  the  same  shall  be  construed  to  mean  alcohol 
and  all  spirituous  and  vinous  liquors;  provided^  that  nothing 
herein  shall  be  so  construed  as  to  forbid  the  manufacture  and 
sale  of  beer,  cider  from  apples,  or  wine  from  grapes,  currants, 
or  other  fruits  grown  in  this  state. 

Sec.  1556.  Any  person  who  shall  by  the  manufacture  or 
Bale  of  intoxicating  liquors,  contrary  to  the  provisions  of  this 
chapter,  cause  the  intoxication  of  any  other  person,  shall  be 
liable  for  and  compelled  to  pay  a  reasonable  compensation  to 
any  person  who  may  take  charge  of  and  provide  for  such  in- 
toxicated person,  and  one  dollar  per  day  in  addition  thereto 
for  every  day  such  intoxicated  person  shall  be  kept  in  conse- 
quence of  such  intoxication,  which  sums  may  be  recovered  in 
a  civil  action  before  any  court  having  jurisdiction  thereof. 

Sec.  1557.  Every  wife,  child,  parent,  guardian,  employer, 
or  other  person,  who  shall  be  injured  in  person  or  property,  or 
means  of  support,  by  any  intoxicated  person,  or  in  conse- 
quence of  the  intoxication,  habitual  or  otherwise,  of  any  per- 
son, shall  have  a  right  of  action  in  his  or  her  own  name,  against 
any  person  who  shall,  by  selling  intoxicfiting  liquors,  cause 
the  intoxication  of  such  person,  for  all  damages  actually  sus- 
tained as  well  as  exemplary  damages;  and  a  married  woman 
Bhall  have  the  same  right  to  bring  suits,  prosecute,  and  con- 
trol the  same  and  the  amount  recovered  as  if  a  single  woman; 
and  all  damages  recovered  by  a  minor  under  this  section,  shall 
be  paid  either  to  such  minor  or  his  parent,  guardian,  or  next 
friend,  as  the  court  shall  direct,  and  all  suits  for  damages  under 
this  section  shall  be  by  civil  action  in  any  court  having  juris- 
diction thereof. 

Sec.  1558.  For  all  fines  and  costs  assessed,  or  judgments 
rendered,  of  any  kind,  against  any  person  for  any  violation  of 
the  provisions  of  this  chapter,  the  personal  and  real  property, 
except  the  homestead  as  now  provided  by  law,  of  such  person 
as  well  as  the  premises  and  property,  personal  or  real,  occu- 
pied and  used  tor  that  purpose  with  the  consent  and  knowl- 
edge of  the  owner  thereof  or  his  agent,  by  tlie  person  manu- 
&ctnring  or  selling  intoxicating  liquors  contrary  to  the  pro- 
visions of  this  chapter,  shall  be  liable,  and  all  such  tines,  costs, 
or  judgments,  shall  be  a  lien  on  such  real  estate  until  paid;  and 
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where  any  person  is  required  by  sections  fifteen  hundred  and 
twenty-eight  and  fifteen  hundred  and  twenty-nine  of  this 
chapter  to  give  a  bond  with  sureties,  the  principal  and  sureties 
in  the  bond  mentioned,  shall  be  jointly  and  severally  liable 
for  all  civil  damages,  costs,  and  judgments,  that  may  be  ad- 
judged against  the  principal  in  any  civil  action  authorized  to 
e  brought  against  him  for  any  violation  of  the  provisions  of 
this  chapter;  provide'ly  there  shall  be  exempt  such  personal 
efiects  as  may  be  necessary  for  the  support  of  the  family  of 
defendant  for  six  months,  to  be  determined  by  the  township 
trustees. 

Sec.  1559.  If  any  one  purchasing  intoxicating  liquors  of  a 
person  authorized  to  sell,  shall  make  to  such  person  any  false 
statement  regarding  the  use  to  which  such  liquor  is  intended 
by  the  purchaser  to  be  applied,  such  person  so  obtaining  such 
liquor  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  forfeit  and  pay  a  fine  of  ten  dollars, 
together  with  costs  of  prosecution,  or  shall  stand  committed 
until  the  same  is  paid.  For  the  second  offense  he  shall  pay  a 
fine  of  twenty  dollars  and  costs  of  prosecution,  and  be  impris- 
oned in  the  county  jail  not  less  than  ten  nor  more  than  thirty 
days. 

Acts  of  fifteenth  general  assembly,  laws  of  1874,  chap.  37, 

PAGE  29. 

That  section  1548,  chapter  6,  title  11  of  the  Code,  be  amended 
by  adding  after  the  word  "obtained"  in  the  fourteenth  line 
the  following  words,  to-wit:  "Provided  such  intoxicated  per- 
son gives  bail  for  his  appearance  before  a  proper  magistrate, 
court,  or  jury  to  give  testimony  in  any  action  or  complaint 
against  the  party  furnishing  such  liquor." 

Approved  March  18th,  1874. 

SALE  OF  LIQUORS  NEAR  "  COLLEGE  FARM." 

Sec.  1620.  No  person  shall  open,  maintain  or  conduct  any 
shop  or  other  place  for  the  sale  of  wine,  beer,  or  spirituous 
liquors,  or  sell  tne  same  at  any  place  within  a  distance  of  three 
miles  from  the  agricultural  college  and  farm;  provided^  that 
the  same  may  be  sold  for  sacramental,  mechanical,  medical 
or  culinary  purposes;  and  any  person  violating  the  provisions 
of  this  section  shall  be  punished,  on  conviction  by  any  court  of 
competent  jurisdiction,  by  a  fine  not  exceeding  fifty  dollars  for 
each  offfense,  or  by  imprisonment  in  the  county  jail  for  a  term 
not  exceeding  thirty  days,  or  by  both  such  fine  and  imprison- 
ment. 
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D18POSINO  OF  LIQiXOB  TO  INDIANS  AND  INTOXIOATBD  PER^NS. 

Sec.  4044.  If  any  person  give,  sell,  or  dispose  of,  any  spir 
itaous  or  intoxicating  drinks  to  any  Indian  within  this  state, 
or  to  any  person  who  is  intoxicated,  he  shall  be  punished  by 
fine  not  exceeding  two  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  one  year,  or  by  Doth  line  and 
imprisonment,  at  the  discretion  of  the  court.  [Limitation,  by 
section  4167,  three  years.] 


Form  of  Indiotmont 

The  State  OF  Iowa,')     In  District  Coart  of  .  .   .  County, .  .  .  term.  1878. 

vs.  V 
j         Indktmtni. 

The  grand  Juiy  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
Sitte  of  Iowa,  accuse  ...  of  the  crime  of  selling  liquors  to  an  Indian,  committed 
ts  follows:    The  said  .   .   .  ,  on  the  .    .   .  day  of  .   .    .  ,  187  .  .  ,  in  the  county  of 

.  .  .  and  State  of  Iowa,  did,  at  and  within  said  county,  on  the  day  aforesaid,  un- 
Ittlutly  sell  (or  give)  intoxicating  drinks,  to-wit :  whisky,  gin,  mm  aqd  brandy,  to 
one  L  D.  he,  the  said  L  D,  being  an  Indian,  (or  to  L  D,  the  said  L  D  being  intox- 
icated at  the  time),  contrary  to,  and  in  violation  of,  law. 

• 

For  selling  liquor  near  religious  societies  see  title,  "Disturb- 
ing Worshiping  Congregations,"  section  4024. 

PROHIBITING  SALE  OF  BEEE  AND  WINE,  MALT 
AND  OTHER  LIQUORS,  WITHIN  TWO  MILES 
OF  ANY  INCORPORATED  TOWN  OR  CITY. 

Acts  of  the  seventeenth  general  assembly,  laws  of  1878. 

Section  1.  Be  it  enacted  hy  the  General  Assembly  of  ths 
State  of  Iowa:  It  is  hereby  made  unlawful  for  any  person,  by 
kimself,  his  a^nt  or  employe,  directly  or  indirectly,  to  sell  to 
^y  person  ale,  wine,  beer,  or  other  malt  or  vinous  liquor, 
^thm  two  miles  of  the  cx^rporate  limits  of  any  municipal  cor- 
poration; except  at  wholesale,  for  the  purpose  of  shipment  to 
places  outside  of  such  corporation  and  such  two  mile  limits, 
except  as  hereinafter  provided;  and  exce])tinff  further,  that 
^hen  said  two  miles  embrace  any  part  of  anotner  municipal 
corporation,  that  part  so  embraced  within  said  other  corpora- 
tion shall  not  be  neld  to  be  affected  by  this  act,  but  shall  re- 
main, as  heretofore,  exclusively  under  the  control  of  the  cor- 
poration within  which  it  is  situated. 

8ec.  2.  It  is  hereby  made  unlawful  for  any  person,  by  him- 
self, his  agent  or  employe,  directly  or  indirectly,  to  sell  to  any 
person,  and  upon  any  pretext  whatever,  ale,  wine,  beer,  or  other 
malt  or  vinous  liquors,  upon  the  day  on  which  any  election  is 
ield  under  the  laws  of  this  state,  within  two  miles  of  the  place 
where  said  election  is  held. 
20 
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Sec.  3.  The  foregoing  sections  shall  not  be  held  to  include 
the  sale,  by  any  person  holding  a  permit  therefor  under  the 
laws  of  this  state,  of  said  malt  or  vinous  liquors,  when  said 
sale  is  made  upon  the  prescription  therefor  of  a  practicing 

Shysician.  Tlie  provisions  of  this  section  shall  be  a  matter  ot 
etense  in  any  prosecution  under  this  act. 

Sec.  4.  The  giving  to  any  person  of  ale,  wine,  beer,  or 
other  malt  or  vinous  liquor,  in  consideration  of  the  purchase 
of  any  other  property,  shall  be  construed  and  held  to  be  a  sale 
thereof  within  the  meaning  of  this  act,  and  courts  and  jurors 
shall  construe  this  act  so  as  to  prevent  evasion. 

Skc.  5.  Any  person  violatmg  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  ^hall  pay,  on 
his  first  conviction  for  said  ofiense,  a  fine  of  twenty  dollars, 
and  costs  of  prosecution,  and  shall  stand  committed  five  days, 
unless  the  same  be  sooner  paid;  on  the  second  conviction  for 
said  offense,  he  shall  pay  a  line  of  fifty  dollars  and  the  costs  of 
prosecution,  and  shall  stand  committed  fifteen  days,  unless  the 
same  be  sooner  paid;  and  on  the  third  and  every  subsequent 
conviction  for  said  offense,  he  shall  be  punished  by  a  fine  of 
one  hundred  dollars,  and  shall  pay  the  costs  of  prosecution, 
and  shall  stand  committed  for  thirty  days,  if  the  same  be  not 
sooner  paid,  or  by  imprisonment  in  the  county  jail  for  thirty 
days. 

Sec.  6.  Any  employe  or  agent  of  whatsoever  kind,  engaged 
or  employed  in  selling,  in  violation  of  this  act,  shall  be  charged 
and  convicted  in  the  same  manner  as  a  principal  may  be,  and 
shall  be  subject  to  the  penalties  and  punishment  in  this  act 
provided  for  such  principal. 

Sec.  7.  Informations  lor  violations  under  this  act  may  all^ 
any  number  of  violations  of  its  provisions  by  the  same  party, 
but  the  various  allegations  must  be  contained  in  separate 
counts,  and  the  person  so  charged  may  be  convicted  and  pun- 
ished for  each  ot  the  violations  so  alleged  as  on  separate  infor- 
mations; but  a  separate  judgment  must  be  entered  on  each 
count  on  which  a  verdict  of  guilty  is  rendered.  The  second 
and  third  convictions  mentioned  in  this  act  shall  be  construed 
to  mean  convictions  on  separate  informations.  If  the  informa- 
tion does  not  otherwise  indicate,  it  shall  be  held  to  be  for  a 
first  ofiense. 

Sec.  8.  A  conviction  for  a  violation  of  the  provisions  of  this 
act,  shall,  at  the  option  of  the  landlord  or  his  agent,  be  held  to 
be  a  forfeiture  of  any  lease  of  the  real  estate  in  or  upon  which 
such  sale  in  violation  thereof  is  made,  and  such  landlord  or  his 
agent  shall  have  the  right  at  any  time  within  thirty  days  from 
such  conviction  to  institute  a  suit  of  forcible  entry  and  de- 
tainer for  the  possession  of  said  real  estate,  and  shall  recover 
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possession  of  such  leased  premises  upon  proof  of  the  conviction 
of  the  tenant,  his  agent,  servant,  clerk,  or  any  one  claiming 
under  him,  of  a  violation  of  the  provisions  of  this  act,  com- 
mitted in  or  upon  the  said  leased  premises. 

Sec.  9.  The  power  and  jurisdiction  of  every  municipal  cor- 
poration, whether  acting  under  general  or  special  charter,  to 
regulate,  prohibit  or  license  the  sale  of  ale,  wine  and  beer,  and 
of  the  courts  and  officers  thereof  to  enforce  said  regulations,  is 
hereby  extended  two  miles  beyond  the  corporate  limits  of  said 
corporation. 

Provided^  That  this  section  shall  not  be  held  to  authorize 
said  corporation  to  license  any  malt  or  vinous  liquors,  other 
than  those  malt  or  vinous  liquors  which  said  corporation,  at 
this  date,  is  authorized  to  license. 

Approved  March  25,  1878. 

Form  of  Indiotment  for  Nniianoe  in  Liqnor  Casei. 


} 


The  State  of  Iowa,  ")  In  District  Court  of   .  .  .  County,   .  .  .    term,  1878. 
vs. 

IndictnurU. 


The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  a  nuisance  committed  as  follows:  That 
the  said  .  .  .  on  or  about  the  .  .  day  of  .  .  .  ,  1 87  .  ,  and  on  divers  other  days 
and  tiroes  between  the  said  .  .  day  of  .  .  .  ,  187  .  ,  and  the  finding  of  this  in- 
dictment "  did  keep,  use,  and  occupy  a  certain  building  commonly  called  a  saloon, 
with  intent  to  sell  there,  contrary  to  law,  intoxicating  liquors,  to-wit:  whiskey,  gin. 
mm.  brandy,  and  other  intoxicating  liquors,  the  names  of  which  are  to  the  jurors 
unknown,  and  then  and  there  did  sell  the  same  contrary  to  law."  etc. 

Approved  in  State  v.  Baughmanet  al.,  20  Iowa,  407;  State  v.  Freeman,  27  Iowa, 
3M:  State  v.  Schilling,  14  Iowa,  456;  State  v.  Allen  and  AlUn,  32  Iowa.  248. 

PRoniBrroRY  law  constitutional. 

Tlie  provisions  of  the  Code  which  prohibit  the  sale  of  in- 
toxicating liquors,  and  which  authorize  proceedings  in  rem 
against  '^dram  shops  "  are  not  unconstitutional,  and  should  be 
enforced.  Our  Jlonse^  No.  2,  v.  State^  4  G.  Gr.,  172;  Zum- 
hoff  V.  State^  lb.,  526;  Santo  et  al.  v.  State,  2  Iowa,  165; 
Bryan  v.  State^  4  Iowa,  349;  GeehricJc  v.  State,  5  Iowa,  491; 
State  V.  Donehey,  8  Iowa,  397;  State  v.  Beneke,  9  Iowa,  205; 
SMe  V.  Baughmany  20  Iowa,  501;  State  v.  BartmeyeVy  31 
Iowa,  601. 

Ikdictment. 

An  indictment  in  liquor  cases  need  not  set  out  any  proviso 
or  exception,  as  this  is  a  matter  of  defense.  Romp  v,  State^ 
3  G.  Gr.,  276;  State  v.  Benehe,  9  Iowa,  203;  State  v.  CollinSy 
11  Iowa,  141;  State  v.  Becker^  20  Iowa,  439;  State  v.  Stapp^ 


d08        PfiOHtBrrurG  Sals  ot  Bebr  and  Wike,  Bin. 

29  Iowa,  551;  State  v.  Curley^  ^  Iowa,  359;  State  v.  Jordan^ 
89  Iowa,  387. 

Intent. 

Tlie  indictment  need  not  allege  that  the  liqnors  were  kept 
with  the  intent  to  sell  in  violation  of  law.  State  v.  Collins^ 
11  Iowa,  14;  State  v.  Allen  and  Allen^  32  Iowa,  248;  State 
V.  Jordan^  39  Iowa,  387. 

Time  of  selling. 

The  precise  time  or  date  of  sale  is  not  necessary.  It  is  suf- 
ficient if  the  time  alleged  is  on  any  day  within  the  statate  of 
limitation  and  prior  to  the  finding  of  the  indictment.  Stc^e 
V.  Mailing^  11  Iowa,  240;  State  «?.  Layton^  25  Iowa,  193. 

Distinction. 

There  is  no  distinction  between  "kept  intoxicating  liquor 
to  sell,"  or  "  kept  with  intent  to  sell."  Vaughn  v.  State^  5 
Iowa,  369. 

Names  of  parties  to  whom  liquors  were  sold. 

The  names  of  persons  to  whom  liquors  were  sold  need  not 
be  set  ont  in  the  indictment.  State  v.  Becker^  20  Iowa,  438; 
People  V,  AdamSj  17  Wend.,  475. 

Nuisance — Manfacture — Sale,  or  reefing. 

To  charge  either  mantifactoring,  selling,  or  keeping  with 
intent  to  sell,  is  held  good;  and  charging  all  three  does  not 
vitiate  the  indictment.  State  v,  Bavghman,  20  Iowa,  498. 
Tlie  selling  for  any  purpose  whatever,  without  license  from 
the  board  of  supervisors  is  a  violation,  and  any  person  using 
a  building  for  this  purpose  constitutes  a  nuisance,  i^ate  v. 
Way  nick,  45  Iowa,  516. 

Place  or  building  under  control  of  defendant. 

To  charge  '^that  a  certain  building  was  used  by  defendant 
as  a  place  for  the  sale  of  intoxicating  liquors,  and  that  he  did 
then  and  there  keep  intoxicating  liquors  for  sale,  in  said 
building,  with  intent,"  etc.,  is  sufficient,  without  stating  that 
it  was  under  his  control.     State  v.  Schilling^  14  Iowa,  455, 

Conclusion  or  termination  of  indictment. 
The  fact  that  an  indictment  does  not  have  a  formal  terml 
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nation  will  not  vitiate  it.  To  conclude,  ^^  to  the  cominon 
nnieance  of  all  tbe  people  of  said  county,  unlawfully,"  ie  suf- 
ficient.   StaU  V.  Schilliiigy  14  Iowa,  455. 

Time  ob  period  dubino  whioh  the  nuisance  is  oonttntted. 

It  is  not  necessary  that  the  indictment  sliould  show  that 
the  nuisance  was  continued  up  to,  or  existed  at,  the  time  the 
same  was  found.  If  tlie  offense  was  committed  about  the 
time  laid  and  within  three  years  before  the  finding  of  the  in- 
dictment, it  is  sufficient.     State  v.  Schilling y  14  Iowa,  458. 

SlTFnCIENCT  OF. 

In  an  indictment  for  causing  a  nuisance,  by  selling,  or 
keeping  with  intent  to  sell,  it  is  not  sufficient  to  merely  charge 
that  the  defendant  used  and  kept  a  place  for  the  purpose  of 
selling  liquor,  but  should  aver  ^'that  he  either  had  sold  liquors 
at  tbe  place  mentioned,  or  kept  them  there  for  the  purpose  of 
Belling."  State  v.  Hass^  22  Iowa,  193;  State  v.  Harris^  27 
Iowa,  429. 

ChABOINO  THB  OFFBN8E. 

When  an  indictment  charged  a  defendant  ^'  with  the  crime 
of  nuisance,"  it  was  held  to  be  sufficient  to  designate  tbe 
name  of  the  offense,  when  the  language  of  the  charging  part 
of  tbe  indictment  described  the  offense  defined.  State  v.  An- 
wlernej  15  Iowa,  44. 

Location  of  fbekisbs — Dbscbiption. 

Where  the  indictment  alleged,  in  describing  the  location, 
^^ChambersV*  instead  of  "Chamberlain's"  store,  it  is  not  such 
a  variance  as  will  vitiate  the  indictment.  State  v,  VerdeUy  24 
Iowa,  126.  And  where  the  prosecution  is  against  the  person 
and  not  the  building,  the  precise  location  need  not  be  set  out. 
State  V.  Kreig^  13  Iowa,  462 ;  State  v.  Schilling^  14  Iowa, 
♦55;  State  v.  Becker ^  20  Iowa,  438;  Zumhoff  v.  State j  4  G. 
Greene,  626. 

Chasoino  two  offenses. 

To  allege  that  the  defendant  "  kept  intoxicating  liquor  for 
iale,  and  did  then  and  there  sell  the  same,"  does  not  charge 
two  offenses.  Stats  v.  Becker^  20  Iowa,  438 ;  lb.,  22  Iowa, 
597;  State  v.  Boughman,  20  Iowa,  497. 
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Elements  constituting  a  nuisance  undeb  this  ohafteb. 

Erecting  and  keeping  a  house  for  the  sale  of  intoxicating 
liquor  is  an  offense,  and  punishable  undelV  the  Iowa  law.  St€tte 
V.  McOrew^  11  Iowa,  112;  State  v.  CoUiiiSy  11  Iowa,  141; 
State  V.  Little^  42  Iowa,  51.  But  the  sale  of  spruce  beer  is  not 
a  violation  of  the  law.    Beehnaii  v.  State^  4  Iowa,  452. 

Owner,  clerk  or  servant,  sale  by. 

A  sale,  made  by  either  the  owner,  clerk  or  servant,  of  liquors 
in  violation  of  law,  renders  all  alike  liable  for  the  sale;  and, 
consequently,  a  clerk  or  bar  tender  may  be  indicted  for  a  nui- 
sance. State  V.  Fliian^  10  Iowa,  19;  Stable  v.  StuckeTy  33  Iowa, 
395;  Worley  v.  Spurgeoriy  38  Iowa,  465. 

Wine,  sale  of  illegal. 

The  sale  of  wine  not  made  from  fruit  grown  within  this 
State  is  illegal,  and  comes  within  the  provisions  of  this  chap- 
ter. And  the  burden  of  proof  rests  upon  the  defendant  to 
show  that  it  was  made  of  fniit  so  grown  within  this  State,  if 
he  desires  to  avail  himself  of  such  defense.  State  v.  Stappy 
29  Iowa,  551;  State  v.  Curley^  33  Iowa,  359;  WarUy  v.  Spur- 
georiy  38  Iowa,  465. 

Social  clubs. 

A  person  who  acts  as  agent  or  employe  of  a  social  club,  to 
keep  and  deal  out  its  liquors  to  members  purchasing  and  pre- 
senting tickets,  may  be  indicted  and  punished  for  a  violatioa 
of  the  prohibitory  liquor  law,  under  section  1563,  Rev.  1860, 
and  section  1542,  Code  of  1873.  Sta4;e  v.  Mercery  32  Iowa, 
405. 

Sale  of,  when  not  a  nuisance. 

Wliere  the  defendant  was  a  farmer,  had  neighbors  living 
from  half  a  mile  to  one  and  a-half  miles  distant,  and  raised 
grapes  and  made  wine  and  sold  it  to  parties  who  were  required 
by  him  to  tiike  the  same  home  or  to  some  other  neighborhood, 
but  not  to  use  it  on  the  premises;  and  where  several  parties 
on  their  way  home,  at  about  a  half  a  mile,  drank  the  same  and 
was  noisy  and  boisterous,  it  was  heldy  under  Code,  Sec  4091| 
title,  "  Nuisance,"  the  defendant  was  not  guilty  of  a  breach  of 
the  peace  or  keeping  a  disorderly  house,  as  none  of  the  wine 
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was  draak  on  the  premises.  The  parties  who  created  the  dis- 
turbance alone  are  guilty.  State  v.  I^lffenhack^  Western  Ju- 
rist, May  No.,  1878,  p^ge  313. 

JuBISDICnON  OF  COURTS. 

Since  the  adoption  of  Sec.  11,  Art.  1,  State  Constitution  of 
Iowa,  in  August,  1857,  "  All  offenses  less  than  felonies,  and  in 
which  the  punishment  does  not  exceed  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  thirty  days,  should  be  tried  sum- 
marily before  a  justice  of  the  peace,  on  information,  without 
indictment,  or  the  intervention  of  a  grand  jury.     So  it  is  clear 
that  under  sections  1540  and  1542,  Code  of  1873,  the  District 
Court  has  not  original  jurisdiction  to  try  and  determine  a  cause 
where  the  charge  is  for  selling,  or  owning  and  keeping  liquors, 
and  where  the  first  and  second  penalties  are  sought  to  be  en- 
forced within  the  meaning  of  the  provisions  of  said  two  sec- 
tions, as  they  are  within  the  jurisdiction  of  a  justice  of  the 
peace  to  try  and  determine.     The  District  Court  has  only  an 
appellate  jurisdiction  of  such  cases,  but  has  exclusive  jurisdic- 
tion of  the  third  offense  named  in  said  sections,  the  impris- 
onment on  conviction  being,  if  at  all,  not  less  than  three  months. 
Walters  v.  State,  5  Iowa,  507;  State  v,  KoehLer,  6  Iowa,  398; 
&tat^  V.  Shawheck,  7  Iowa,  322.     A  justice  of  the  peace  has 
jurisdiction  of  the  crime  of  selling  intoxicating  liquors.    State 
«.  Silhqfee,  Western  Jurist,  June  No.,  1878,  page  379. 

EvmENCE — Examination  of  witnesses. 

To  ask  a  witness,  "  State  whether  at  any  time,  within  three 
months  prior  to  December  17th,  1873,  you  knew  of  the  de- 
fendant selling  any  intoxicating  liquors  to  any  party  witliin 
this  county,"  or,  "  State  whether,  at  any  time  within  one  year 
prior  to  the  17th  day  of  December,  1873,  within  this  county, 
you  knew  of  the  defendant,  Moses  R.,  sdling  any  intoxicating 
liquors  to  any  party,"  is  held  to  be  proi)er.  State  v.  lioberiy 
39  Iowa,  424.  Or,  "  Wiiat  have  you  seen  by  way  of  liquors 
being  sold  between  certain  dates,"  is  held  proper.  State  v, 
Schillingy  14  Iowa,  456. 

I<EADINO  questions. 

To  ask,  "  How  do  these  bitters  answer  the  purpose,  and  com- 
pare in  effect,  with  the  purposes  for  which  whisky  is  generally 
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used,  and  for  which  you  used  it,  and  the  effects  produced  by 
driuking  of  the  article  commonly  called  whisky,''  held  to  be 
proper.  State  v.  Badekee^  34  Iowa,  521.  But  to  ask  whether 
witness  bought  liquor  for  the  purpose  of  informing  on  defend- 
ant is  improper.     Devin  v.  State,  4  Iowa,  444. 

Proof  as  to  intoxicating  qualities. 

To  sustain  a  conviction  for  selling  wine,  made  from  fruit 
grown  out  of  this  State,  the  prosecution  need  not  prove  that 
the  liquor  was  intoxicating.    State  v.  Cwrley^  33  Iowa,  359. 

Evidence  of  sale — Presumption. 

Proof  that  the  defendant  sold  intoxicating  liquors  in  viola- 
tion of  the  act,  is  deemed  sufficient,  as  presumptive  evidenoo 
of  the  offense  of  nuisance.  State  v.  Boughmariy  20  Iowa,  62, 
228,  497;  State  v.  Freem/an,  27  Iowa,  333;  State  v.  Mumen- 
maieVy  24  Iowa,  87.  But  it  is  not  sufficient  to  merely  show 
that  defendant  occupied  or  used  a  building  with  intent  to  sell^ 
but  that  he  had  actually  sold,  or  kept  them  there  for  that  pur* 
pose.  State  v.  Hass,  22  Iowa,  193;  State  v.  Harris^  27  Iowa, 
429. 

Quantum  of  proof — Occasional  sales. 

Proof  of  occasional  sales,  in  a  secret  manner,  without  testi- 
mony that  the  place  was  notoriously,  or  publicly  known  as  a 
place  for  the  sale  of  intoxicating  liquors,  is  sufficient  to  convict, 
in  a  prosecution  for  nuisance.  State  v.  Freeman^  27  Iowa, 
334. 

But  a  party  cannot  be  convicted  of  the  unlawful  sale  of  intox- 
icating  liquors  upon  the  sole  testimony  of  one  in  his  employ 
that  the  witness  upon  one  occasion  sold  to  a  purchaser  a  small 
quantity  of  liquor,  without  specifying  in  his  testimony  that  it 
was  the  property  of  his  employer  or  that  the  latter  had  any  such 
liquor  in  his  possession.     State  v,  Findl-eyy  45  Iowa,  435» 

Proof  of  precise  time  nad  da.te  unnecessary. 

In  a  prosecution  for  selling  liquor,  the  time  of  selling  need 
not  be  proved  as  laid  in  the  indictment.  State  v,  Layton,  26 
Iowa,  193;  State  v.  Curley^  33  Iowa,  359.  Where  the  indict- 
ment charges  the  sale  to  have  been  made  on  the  15thy  evidence 
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is  admissible  to  show  that  it  was  on  the  first  of  the  month. 
State  V.  Baughman^  20  Iowa,  497. 

Pbicb  paid  for  liquor  immaterial. 

The  price,  or  amount  of  consideration  that  the  liquor  was 
sold  for,  is  immaterial.     Clare  v.  State^  5  Iowa,  509. 

After  verdict,  in  aoorayation. 

Whether  evidence  in  aggravation  of  the  offense,  may  be  in- 
troduced after  verdict,  ^^qumrey  If  introduced  it  is  not  ground 
for  reversing  the  judgment  and  would  only  be  considered  by 
the  Supreme  Court  for  the  purpose  of  reducing  the  penalty  if 
excessive.    State  v.  Little^  42  Iowa,  51. 

Finding  liquor  in  buildino  other  than  private  dwelling — 
Presumftion. 

The  finding  of  intoxicating  liquor  in  any  other  building  than 
one  used  as  a  private  dwelling  affords  presumptive  evidence 
that  they  are  kept  by  the  owner  for  sale,  and  will  support  an 
indictment  for  '^  keeping  and  maintaining  a  house  for  selling 
intoxicating  liquors.**    SUUe  v.  Norton^  41  Iowa,  430. 

Finding  on  premises,  effect  of. 

The  simple  fact  of  finding  liquor  in  the  back  yard  of  defend* 
ant's  premises,  without  evidence  as  to  whom  it  belonged,  is 
not,  of  itself,  sufficient  to  convict  on  a  charge  of  keeping  with 
intent  to  sell.    Garretson  v.  State^  4  Iowa,  339. 

Lun>LORD  AND  TENANT — LIABILITY. 

Where  the  tenant  sells,  or  keeps  with  intent  to  sell,  liquors, 
the  landlord  is  also  liable  to  indictment,  if  he  leased  the  prem- 
ises to  the  tenant  for  that  purpose,  or  if  the  tenant  kept  or  sold 
the  liquor  by  his  authority  or  permission.  State  v.  Potter^  30 
Iowa,  587;  Staie  v.  Bailey y  31  Iowa,  698.  But  the  landlord 
is  not  held  liable,  if  he  lease  the  premises  for  a  lawful  purpose, 
and  did  not  affirmatively  assent  to  such  unlawful  use.  The 
mere  failure  to  prevent  or  to  attempt  to  prevent  the  illegal  use 
or  sale  of  the  liquors,  does  not  subject  him  to  the  penalties  of 
the  statute.    State  v.  BalUngally  42  Iowa,  87. 

Dkfenses — ^U.  S.  License  no  defense. 

The  fiict  that  the  defendant  has  a  United  States  lic^ise,  is  no 
defense.    Such  a  defense  is  only  permitted  in  states  where  the 
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sale  of  intoxicating  liquor  is  permitted.  State  v.  Carney  et  al^ 
20  Iowa,  83;  State  v.  SttUZy  20  Iowa,  488;  State  v.  Bouyhman, 
20,  Iowa,  497. 

Licence  by  cobpobation. 

A  license  granted  bj  a  corporation  for  the  sale  of  intoxica* 
ting  liquors  is  of  no  validity,  nor  is  it  a  good  defense.  State 
V.  JIarrtSy  10  Iowa,  441. 

Penalty — Fine,  amount  of. 

It  is  not  necessary  to  show  the  prosecution  to  be  other  than 
the  first  conviction,  as  under  an  indictment  for  ^^  Nuisance," 
the  court  is  not  limited  to  twenty  dollars  for  the  first  ofiense. 
Cut  the  fine  may  be  up  to  one  thousand.  State  v,  Mumen- 
maieTy  24  Iowa,  on  page  91 ;  State  v.  Winstrandy  37  Iowa,  on 
page  114.  And  under  chapter  69,  Laws  of  1870,  Sec.  4736  to 
4743,  inclusive  of  Code  of  '73,  if  the  court  made  a  special  order 
that  the  defendant  shall  labor,  he  is  entitled  to  a  credit  on  his 
judgment  of  one  dollar  and  fifty  cents  for  every  day  he  so 
labors.  And  this  applies  to  convictions  for  violations  of  the 
prohibitory  liquor  law,  as  well  as  to  other  convictions.  State 
V.  Windstrandy  37  Iowa,  110.  And  if  the  defendant  be  fined 
only,  and  imprisoned  for  failing  to  pay  the  fine,  the  extent  of 
his  imprisonment  shall  not  exceed  one  day  for  every  three  and 
one-third  dollars  of  the  fine.  Code,  1873,  Sec.  4509;  State  v, 
Jordauy  39  Iowa,  387;  but  such  allowance  can  in  no  case  be 
applied  to  the  paymentof  the  judgment;  while  if  he  is  sentenced 
to  labor,  and  does  labor,  he  is  entitled  to  a  credit  of  one  dollar 
and  fifty  cents  per  day.  State  v.  JordaUy  39  Iowa,  387.  The 
Supreme  Court  will  not  reduce  the  penalty  adjudged  by  the 
District  Court  until  all  the  evidence  of  the  case  is  before  it 
State  V.  Harridy  36  Iowa,  268.  The  district  attorney  has  no 
authority  to  make  an  agreement  as  to  the  amount  of  fine  or 
penalty.    State  v.  ReiainghauSy  43  Iowa,  149. 

Sentence,  foem  of. 

A  sentence  of  imprisonment  "  until  fine  and  costs  are  paid  by 
labor  at  the  rate  of  a  dollar  and  a  half  a  day,"  is  held  erroneous. 
A  proper  form  or  entry  may  be,  "  that  the  defendant  pay  a  fine 
of — —dollars;  and  that  he  be  required  to  labor  during  the 
time  of  his  imprisonment;  and  that  he  be  credited  upon  the 
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judgment  for  such  labor  at  the  i*ate  of  one  dollar  and  fifty 
cents  per  day/^    State  v.  Jordan^  39  Iowa,  on  page  390. 

Abatement  of  kijisance. 

The  fine,  penalty  and  abatement  of  a  nuisance  for  selling 
liquor,  or  a  conviction  under  this  chapter,  are  governed  by  Chap. 
14,  page  639,  Code,  1873,  title  "Nuisances  and  Abatement 
Thereof." 

PROCEEDINGS  IN  LIQUOR  CASES  BEFORE  JUS- 
TICES  AND  INFERIOR  COURTS. 

As  we  have  before  seen  (title,  Jurisdiction  of  Courts),  in 
this  chapter,  the  jurisdiction  of  justices  of  the  peace  is  limited 
to  the  first  two  violations  of  Sees.  1540  and  1542  of  the  Code. 

The  form  of  the  information  for  selling  may  be  as  follows: 

State  of  IowaI      Before  A  H,  a  justice  of  the  peace  of  Marion  township,  Linn 

vs.  >  county,  Iowa. 
J  IttjformaiioM. 

The  defendant  is  accused  of  the  crime  of  selling  intoxicating  liquors.  For  that 
the  defendant  on  the  .  .  .  day  of .  .  .  ,  18  .  ,  in  Marion,  township  of  Marion,  Linn 
county,  Iowa,  did  wiKfuUy  and  unlawfully  sell  to  one  S  T,  intoxicating  liquor, 
to*wit:  whiskey,  contrary  to,  and  in  violation  of,  law.  J.  T. 

State  of  Iowa,    ) 
County  of  Linn.  J 

I.  J  T.  being  duly  sworn  upon  oath,  say  that  the  matters  and  things  set  out  in  the 
^tngokoig  information  are  true,  as  I  verily  believe.  J.  T. 

Subscribed  and  sworn  to  before  me  this  .   •  .  day  of .   .  •  ,  18  .  • 

A.  H.,  J.  P. 

Each  sale  is  a  separate  and  distinct  offense.  And  tlie  pros- 
ecutor may  set  out  as  many  as  he  sees  proper,  in  separate 
counts.  And  the  defendant,  if  convicted,  must  be  fined  on 
each  separate  and  distinct  count,  or  he  may  be  acquitted  of 
Bome  and  convicted  of  others.  And,  wliere  the  prosecutor 
aims  to  set  out  separate  counts,  add,  as  a  form,  to  the  above 
information,  after  the  word  "whiskj'": 

2d  count     For  that  the  defendant,  in  the  county,  township 

and  state  aforesaid,  on  the day  of ,  18 . . ,  did  unlawfully 

sell  to  one  W  X  intoxicating  liquor,  to-wit:  brandy. 

3d  count.  Continue  in  like  manner  as  above  until  all  the 
counts  are  set  forth,  which  the  prosecutor  desires  to  prosecute 
On.  The  formal  part,  in  commencing  and  concluding  the 
information,  need  not  be  given  in  each  count    When  the 
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defendant  is  arrested  and  brought  before  the  courts  the  same 
proceedings  are  had  as  in  other  criminal  cafies. 

Several  counts  in  one  information. 

Several  charges  may  be  set  out  in  separate  and  distinct 
counts.  Devine  v.  Staie^  4  Iowa,  444;  State  v.  Zei^y  11  Iowa, 
416.  But  separate  judgments  must  be  rendered  on  each  count 
lb.;  State  v.  Mulling^  11  Iowa,  240.  The  fact  that  anotlier 
crime  is  charged  in  the  information  of  which  the  justice  had 
not  jurisdiction  is  not,  after  judgment,  sufficient  to  oust  the 
justice  of  the  jurisdiction  of  such  crime.  An  allegation  of 
keeping  intoxicating  liquors  with  an  intent  to  sell  will  be 
treated  as  surplusage.  State  v.  SUhofee^  Western  Jurist, 
June  No.,  1878,  page  379. 

The  words  "for  himself,  clerk  or  agent,  directly  or  indi- 
rectly," simply  describe  the  crime  in  various  modes,  and  the 
information  need  not  set  out  these  exact  words  to  make  it 
good.  But  to  aver  that  he  did  sell,  etc.,  is  sufficient.  Devine 
V,  State^  4  Iowa,  444. 

Sale  to  persons  unknown. 

An  information  charging  that  defendant  "did  unlawfully 
sell  beer  to  persons  unknown  "  was  held,  in  effect,  to  charge 
one  sale  to  several  persons  jointly,  and  hence  not  bad  for 
duplicity  under  an  ordinance  making  each  separate  act  of  sell- 
ing,  an  offense.    State  v.  Kirujj  37  Iowa,  462. 

Yariance. 

Where  the  charge  is  a  sale  to  divers  persons,  and  the  evi- 
dence shows  a  sale  to  one  person,  held  that  the  variance 
between  the  proof  and  allegation  was  not  fatal.  State  v. 
King,  37  Iowa,  462. 

Name  of  party  to  whom  sold. 

An  information  charging  the  defendant  with  the  sale  of 
intoxicating  liquor  without  stating  to  whom  the  sale  was 
made  is  insufficient.    State  v.  Allen^  32  Iowa,  491. 

Time  of  sale. 

The  precise  time,  as  alleged  in  the  information,  need  not  bo 
proved.    State  v.  Mailing^  11  Iowa,  240. 
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Location  of  fkehiseb. 

The  location  of  the  premises  where  the  liquor  is  sold  is 
immaterial  if  the  county,  township  and  state  are  set  forth 
properly.  For  authorities  see  "Indictment,"  "Location  of 
Premises,  Description,"  under  "  Prohibiting  sale  of  Beer  and 
Wine." 

Fine — Penaltt. 

On  a  conviction  for  selling  liquor  the  fine  cannot  be  more 
than  that  prescribed  by  statute,  either  by  the  justice  or  Dis- 
trict Court  on  appeaL  Walters  v.  State,  5  Iowa,  507;  State 
ff.  Shawy  23  Iowa,  317. 

Length  of  Impbisonment— Construction  of  otatutes. 

The  language  used  in  Sec  1540  of  the  Code,  "  shall  stand 
committed  ten  days  unless  the  fine  and  costs  be  sooner  paid," 
oontrol  as  to  the  length  of  time  of  imprisonment  in  such  case, 
rather  than  the  general  provisions  in  Sec.  4509,  Code,  '73,  that 
fixes  the  imprisonment  at  one  day  for  every  three  and  one- 
fhird  dollars  of  the  fine.  These  sections  of  the  Code  are  the 
same  as  sections  1562  and  4881,  Kev.  1860,  on  which  this 
decision  is  baded.    State  v.  Shaw,  23  Iowa,  316. 

Nuisance — Abatement  of  by  justice. 

In  JJintermeister  v.  State,  where  the  defendant  was  charged 
with  the  sale  of  intoxicating  liquor,  the  court  used  tliis  lan- 
guage: "So  much  of  the  order  or  judgment  on  the  petition 
and  demurrer  as  directed  the  nuisance  to  be  abated,  and 
assessed  a  fine  against  the  building,  may  have  been  incorrect. 
1  Iowa,  on  page  105. 

PROCEEDINGS  TO  SEIZE  AND  CONDEMN  LIQUORS. 

The  seizure  and  condemnation  of  liquors  as  provided  in  sec- 
tion 1544  of  the  Code,  is  within  the  exclusive  jurisdiction  of 
£ stioes  of  the  peace  and  other  inferior  courts.  The  following 
^  may  be  used  for  the  information  or  affidavit  for  the  seiz- 
ure of  liquors: 

Stati  or  lowA, ) 

Linn  County,  j   "' 

I.  A  D.  being  dulv  sworn,  upon  oath  do  state  that  I  am  a  resident  of  said  Linn 
fOBQtjT.  and  State  of  Iowa;  that  I  have  reason  to  believe,  and  do  believe,  that  certain 
intoxicatiog  liquors,  to-wit:  whiskey,  gin,  rum,  wine,  brandy  and  alcohol  are  owned 
jBd  kept  by  one  F  G.  in  a  certain  building  known  as  a  drug  store,  and  situated  on 
'^  Avenue,  In  Ibe  dty  of  Cedar  Rapids,  in  said  county  and  state,  which  said  in« 
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toxicatinjs:  liquors  are  intended  by  the  said  F  G  to  be  sold  in  violation  of  the  pro- 
visions of  chapter  six.  title  eleven,  of  the  Code  of  Iowa.  A.  B. 

Subscribed  and  sworn  to  by  the  said  A  B  before  me  this  .   •   .  day  of  .   .  •  ,  18  . 

If  the  object  is  to  searcli  a  dwelling  the  affidavit  should  be 
more  specific,  as  in  the  latter  part  of  section  1544  provided. 

Upon  the  filing  of  the  foregoing  affidavit  the  justice  shall 
forthwith  issue  a  warrant  of  search  to  any  peace  officer  of  the 
county,  which  warrant  may  be  in  the  following  form: 

County  of  Linn,  ) 
State  of  Iowa,  j 

To  L  G.,  marshal  of  the  city  of  Marion:  Proof  by  affidavit  having  been  this  day 
made  before  me  by  A  B  that  he  has  reason  to  believe,  and  does  believe,  that  intox- 
icating liquors,  to-wit:  whisky,  gin,  rum.  wine,  alcohol  and  brandy,  are  owned  and 
kept  by  one  F  G,  in  a  certain  place  known  as  a  drug  store,  and  situated  on  the  .  .  . 
of  lot  .  .  .  ,  block  .  .  .  ,  in  the  city  of  Cedar  Rapids,  Linn  county.  Iowa,  vvhich 
said  intoxicating  liquors  are  intended  by  the  said  F  G  to  be  sold  in  violation  of 
chapter  six,  of  Title  Eleven,  of  the  Code  of  Iowa.  You  are  therefore  commanded  iQ 
the  daytime  to  make  immediate  search  upon  the  premises  above  described,  and  ail 
dependencies  thereof,  for  the  above  mentioned  liquors,  and  if  you  find  the  same,  or 
any  part  thereof,  to  bring  the  same,  with  all  casks,  barrels,  cases,  boxes,  and  vessels 
of  any  description  containing  the  same  forthwith  before  me. 

Dated  at  my  office  in  Marion,  this  .    .   .  day  of  .   .   .  ,  187  .  ,  y.  P, 

The  notice  required  by  section  1646  may  be  in  the  manner 
following: 

State  of  Iowa  \     ^®^'°'® *  justice  of  the  peace  for  ...  .  townshipi 

Linn' County,  j   '^r^^^^'  *  •  «^ounty,  Iowa. 

To  FG,  and  to  all  others  whom  it  may  concern: 

You  are  hereby  notified  that  by  virtue  of  a  search  warrant  issued  on  the  .  • 
day  of  .    .   .  ,  187  ,   by  me  the   undersigned,  a  justice  of  the  peace  of  Man 
township,  Linn  county,  Iowa,  directed  to  L  G,  marshal  of  the  city  of  Marion, 
service,  which  warrant  was  by  the  said  officer  duly  returned  with  service  made,  fro- 
which  it  appears  thai  the  said  officer  seized  and  now  has  in  his  possession,  by  virt 
of  said  warrant,  one  barrel  of  whisky  containing  forty-two  gallons,  more  or  I 
found  and  seized  on  the  premises  of  said  F  G,  and  that  the  same  will  come  up 
trial  at  my  office  in  Marion,  said  county  and  State,  on  the   .    .   day  of  ....  18 
at  which  time  and  place  you  can  appear  and  show  cause,  if  any  you  have,  why 
liquor,  together  with  the  vessels  in  which  it  is  contained,  should  not  be  forfeited. 

Marion,  Iowa,  June  16,  1877. 

If,  npon  trial,  said  liquor  is  adjudged  forfeited,  the  co 
shall  issue,  to  the  oflScer  having  said  liquors  in  custody, 
some  other  peace  oflScer,  a  written  order  as  by  Sec.  1547 
quired,  which  may  be  in  the  following  form: 


J 


State  of  Iowa, 

vs.  \    Order  to  Officer  for  DgstrucHon  of  UfU^rt. 

Certain  Intoxicating  Liquors. 

To  L.  G.,  Marshal  of  the  City  of  Marion: 

Whereas,  the  liquor  seized  in  the  above  entitled  proceedings  were,  on  a  trial,  l?^ 
fore  me  had  on  the  .  .  day  of  .  .  .  ,  18  .  ,  adjudged  forfeited,  and  to  be  destroyed: 
You  are  therefore  commanded  forthwith  to  destroy  the  said  liquors,  together  with  tlie 
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▼essels  which  contain  the  same,  as  seized  by  you  on  the  premises  of  F  G,  and  make 
due  and  immediate  return  of  your  proceedings  to  roe.  . ,  y.  P. 

Marion,  Iowa,  yume  17, 1877. 

"When  the  liquor  has  been  destroyed  the  officer  should  make 
Lis  return  of  such  fact  to  the  justice  without  delay,  and  his 
return  may  be  in  the  following  form: 

State  of  Iowa,    ) 
County  of  Linn.  [ 

Received  the  within  order  this  .  .  day  of .  •  •  .  1878,  and  on  the  same  day  I  de- 
stroyed said  liquors,  together  with  the  vessels  containing  the  same,  by  breaking  the 
vessels  and  pouring  the  liquors  on  the  ground.  ,  Marshal, 

Credible  EEsroENT. 

"Where  an  information  was  filed  "  that  the  informant  believes 
that  the  defendant  is  selling  into.xicating  liquors  contrary  to 
law,"  it  was  held  that  the  justice  determines  whether  the  in- 
formant is  a  credible  resident  of  the  county  or  not.  The 
statute  does  not  require  each  fact  to  be  stated  either  in  the  in- 
formation  or  warrant.    State  v,  T/iompsoriy  44  Iowa,  399. 

Pkooeedinos  considered  oriminal. 

The  proceeding  to  seize  and  condemn  liquors  is  adjudged 
to  be  a  criminal  one.  Part  lot  29i  in  Ottumwa  v.  State^  1 
Iowa,  509;  State  v.  Certain  Intoxicating  Liquors  and  Har- 
fiSj  40  Iowa,  95. 

Defendant  not  a  competent  witness. 

Where  the  party  of  whom  the  liquor  was  seized,  appears 
Wore  a  justice,  and  claims  the  liquors  as  his  own  and  denies 
that  they  were  kept  for  sale  or  with  intent  to  sell,  he  is  not  a 
competent  witness;  it  being  a  criminal  proceeding.  State  v. 
Certain  Intoxicating  Liquors  and  Harris^  40  Iowa,  95.  But 
Under  the  law  of  1878,  as  now  in  force,  the  defendant  is  a 
competent  witness. 

Evidence — Sufficiency  of. 

To  justify  an  order  for  the  destruction  of  intoxicating 
liquors  seized  upon  a  warrant,  it  must  be  found,  not  only  that 
ftey  were  kept  with  intent  to  be  sold,  but  sold  in  violation  of 
W.    State  V.  Harris,  36  Iowa,  137. 

'EBDICT. 

In  a  proceeding  where  liquors  are  seized,  and  the  object  is 
to  oondema  the  same  on  trial,  the  verdict  should  not  only  find 


820  FuNiailHENT  FOB   iNtOXIOATION. 

that  the  liquors  in  question  were  intoxicating,  and  were  owned 
or  kept  by  defendant  at  the  time  they  were  seized  for  the  pur- 
pose of  being  sold  within  the  State,  but  should  also  find  that 
the  liquors  were  kept  for  the  purpose  of  "  illegal  sale."  Stat6 
V.  Harris^  36  Iowa,  136. 

New  Trial. 

Wliere,  upon  trial  in  the  District  Court,  in  a  proceeding 
appealed  from  a  justice  of  the  peace  for  the  seizure  and  con- 
demnation of  liquor,  the  verdict  was  for  the  defendant,  held 
that  the  state  was  not  entitled  to  a  new  trial.  StcUe  v.  Cer- 
tain Intoxicating  Liquors  and  Harris^  40  Iowa,  95.  Bnt 
under  the  law  of  1878,  as  now  in  force,  the  defendant  is  a 
competent  witness. 

Attorney's  fees — County  liable. 

Under  Sec.  1578,  Rev.  1860,  Code  of  1873,  Sec.  1651,  a 
county  is  not  liable  to  an  attorney  for  his  services  in  prose- 
cuting for  a  violation  of  the  prohibitory  liquor  law,  where 
such  services  are  rendered  at  the  request  of  one  not  a  peace 
oflBcer.     Blair  (&  Brunson  v.  Dubuque  county^  27  Iowa,  18L 

Replevin — Liquor  seized. 

Intoxicating  liquors  seized  under  an  information  for  theif 
forfeiture,  are  not  the  subject  of  replevin,  and  to  take  them 
from  an  officer  by  such  process  would  be  an  illegal  act.  FufA 
<6  Ilartman  v,  Israel^  5  Iowa,  438  and  452;  State  v.  Harrit 
and  Folsom^  38  Iowa,  252. 

PUNISHMENT  FOR  INTOXICATION. 

Tlie  punishment  for  intoxication  is  within  the  jnrisdietioft 
of  justices  and  inferior  courts,  and  the  form  of  the  informa- 
tion may  be  as  follows: 

State  of  Iowa,")  Before  .   .  .  a  Justice  of  the  Peace  for  .   ,  .  townsliip, .  •  . 
vs.  V     county,  Iowa. 

The  defendant  is  accused  of  the  crime  of  intoxication :  For  that  the  defendant 
on  the  .  .  day  of  ...  ,  187  ,  in  the  city  of  Marion,  township  of  Marion,  LiM 
county,  Iowa,  was  found  in  a  state  of  intoxication,  contrary  to.  and  in  violation  of. 
law.  E.  C ■-, 

Subscribed  and  sworn  to  before  me  by  the  said  E  C,  this  .   .  day  of  .   ,  .  IWi 

.  7.  P. 

Under  the  Rev.  of  1860,  Sec.  1568,  the  punishment  for  intox- 
ication was  by  fine  of  ten  dollars  with  costs,  ^and  imprison- 
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Dent  in  the  connty  jail  for  thirty  days,"  while  under  the 
)ode  of  1873,  Sec.  1548,  the  punishment  is  by  fine  of  ten 
lollars  ^^ar  shall  be  imprisoned  in  the  county  jail  for  thirty 
lays." 

*ENALTr — IhPBISOVMKNT  AND    FISTB. 

Under  the  Kevision,  as  above  cited,  the  language  seems  to 
6  imperative  that  thirty  days  imprisonment  shall  form  a  part 
f  tlie  pnnishment  for  intoxication.  State  v,  Patton^  19 
owa,  458. 

llONIFICANCB. 

"  Drunkenness  "  has  the  same  legal  signification  as  "  intox- 
cation."    State  v.  Patton,  19  Iowa,  459. 

Bker,  and  sale  thereof — Lageb  beer — Intoxioatino  liquors. 

It  is  not  a  violation  of  the  prohibitory  liquor  law  to  sell 
lager  beer.  The  limitation  contained  in  the  concluding  words 
of  section  1583,  Eev.  1860,  and  section  1555,  Code  1873, 
which  is  substantially  the  same  as  the  section  under  the  Bev. 
does  not  apply  to  beer.    State  v.  Brindle^  28  Iowa,  512. 

Beer  considered  intoxioatino. 

Beer  is  included  in  the  term  spirituous  or  intoxicating 
liquor.  Nevin  v,  ZadueyS  Denio,  43  and  437;  Jewettv. 
ytanshuray  43  Iowa,  574.  But  in  Iowa  beer  is  considered  as 
"intoxicating  liquor"  under  section  1557,  only  so  far  as  giv- 
ing a  right  of  civil  actions  for  recovering  damages  by  reason 
of  selling  beer  to  habitual  drunkards  or  minors,  but  not  oth- 
erwise, as  there  is  an  exception  made  in  section  1555,  permit- 
ting beer  to  be  'sold. 

PjOPOSmONS  FOR    SALE    CANNOT  BE    SUBMITTED    TO   A  VOTE   OF 
TUE  PEOPLE. 

The  legislature  has  no  power  to  make  the  operation  or  re- 
peal of  a  law  dependent  upon  a  vote  of  the  people.  And 
^tn  actto  provide  for  the  prohibition  of  the  sale  of  ale,  wine 
tod  beer  in  counties  by  a  vote  of  the  people,"  is  unconstitu- 
tional and  void.  Santo  v.  State,  2  Iowa,  203;  Oeehrickv. 
State,  5  Iowa,  492;  State  v.Weir,  33  Iowa,  134. 
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Municipal  cobpobations  may  regulate  sale  of. 

Municipal  corporations  have  the  power  and  authority  to 
regulate  or  prohibit  the  sale  of  beer  and  wine.  State  v.  Bin- 
der,'38  Mo.,  450;  State  v.  King,  37  Iowa,  462. 

Minobs  pbohibited   in  saloons — Laws  fifteenth  general 
assembly  (1874),  chapteb  59. 

Section  1.  It  shall  be  unlawful  for  any  person  who  keep 
a  billiard  hall,  beer  saloon,  or  nine  or  ten  pin  alley,  or  tlie 
agent,  clerk,  or  servant  of  any  such  person,  or  any  person 
having  charge  or  control  of  any  such  hall,  saloon  or  alley,  to 
permit  any  minor  or  minors  to  remain  in  such  hall,  saloon,  or 
alley,  or  to  take  part  in  any  of  the  games  known  as  billiards, 
nine  or  ten  pins. 

Sec.  2.  For  a  violation  of  the  provisions  of  the  foregoing 
section  the  offender  shall,  on  conviction  thereof,  be  punisbed 
by  a  fine  not  less  than  live  dollars  nor  exceeding  one  hundred 
dollars,  or  imprisonment  in  the  county  jail  not  exceeding 
thirty  days. 

The  violation  of  the  foregoing  provisions  is  within  the  ju- 
risdiction of  a  justice,  and  the  information  may  be  in  the 
following  form: 

State  of  Iowa,  f  Before  ...  a  Justice  of  the  Peace  for  .   .  .  township, .  •   * 
vs.  >     county,  Iowa. 

J      Information,  -^ 

The  defendant  is  accused  of  the  crime  of  permitting  a  minor  to  remain  in  H  1^^^ 
Hard  hall:     For  that  the  defendant  on  the   .   .   day  of  .   .   .  ,  187  ,  at  the  ^owcm^. 
.......  county,  Iowa,  l>eing  then  and  there  the  keeper  of  a  billiard  hall  in  ^^^ 

town,  did  unlawfully  and  willfully  permit  one  A  S  to  remain  in  his  billiard  h^^^ 
and  did  then  and  there  permit  the  said  A  S  to  play  billiards,  the  said  A  S  beii»  ^ 
minor,  contrary,  etc.  L.  M '-** 

State  of  Iowa,  \ 

Linn  County,     j  ^ 

I.  L  M,  being  duly  sworn  upon  oath  do  say  that  the  matters  and  things  in  "^ 

above  information  set  forth,  are  true  as  I  verily  believe.  L.  M -^ 


Subscribed  and  sworn  to  before  me  by  the  said  L  M,  this  .   .  day  of .   .  .  ,  18^ 

Knowledge  of  defendants  as  to  age  of  persons  playh^^ 

As  to  whether  defendant  would  be  guilty  of  an  ofiense 
he  believed  the  minor  to  have  attained  his  majority,  qw\ 
At  least  such  ignorance  as  to  age,  is  a  matter  of  defense 
him  to  establish  on  trial.     State  v.  Dericka,  42  Iowa, 
The  object  was,  in  the  above  cited  case,  to  determine  tlx^^ 
identical  question,  as  to  whether  it  would  be  any  defense,  so 
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far  as  tLe  ignorance  of  the  defendant  of  the  minor's  age  is 
concerned,  ^nd  hence  was  inserted  the  third  clause  in  the 
agreed  statement  of  facts,  by  tlie  author:  Third.  "  The  minor, 
B.  Mentzer,  referred  to,  was  between  the  age  of  twenty  and 
twenty -one  years,  and  to  all  appearance  was  of  age  and  over." 
But  this  question  is  virtually  decided  as  against  the  defend* 
ant,  on  the  point  raised  in  the  above  case,  in  Jamison  v.  Bur- 
iofhy  which  was  a  civil  action  for  damages  by  reason  of  selling 
liquor  to  a  minor  in  violation  of  section  1539  of  the  Code. 
Under  this  statute  there  is  a  general  inhibition  upon  the  sale 
of  intoxicating  liquors  to  minors,  except  by  written  permis* 
sion.     While  this  law,  prohibiting  minors  remaining  in  bil- 
liard halls  is  a  general  inhibition  without  any  exception,  yet 
in  the  civil  case  last  referred  to,  the  court  say:    "It  would 
seem  to  follow,  logically,  that  a  sale  to  a  minor  is  a  violation 
of  the  statute,  and  that  the  person  selling  must,  at  his  peril, 
know  that  the  person  to  whom  he  sells,  is  authorized  to  buy, 
and  assumes  the  burden  of  knowing  that  these  circumstances 
exist.     Want  of  knowledge  is  no  excuse."    From  this  lan- 
guage we  may  infer,  that  where  a  party  permits  a  person  to 
remain  in  his  billiard   hall  or  saloon  he  does  it  at  his  peril. 
And  the  fact  that  the  minor  represents  himself  to  be  of  age 
can  form  no  defense  on  trial  if  the  facts  are  otherwise.    This 
civil  case  referred  to  will  be  found  in  43  Iowa,  282,  in  which 
Stats  V.  Hatfield^  24  Wis.,  60,  and  McCutcheon  v.  People^ 
Chic.  Leg.  News,  1874,  page  167,  and  authorities,  are  cited. 

EAPE. 

Section  3861.  If  any  person  ravish  and  carnally  know  any 
female  of  the  age  of  ten  years  or  more,  by  force  and  against 
her  will,  or  carnally  know  and  abuse  any  female  child  under 
the  age  of  ten  years,  he  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  life  or  any  term  of  years. 

8ec.  4560.  The  defendant  in  a  prosecution  for  a  rape,  can- 
Dot  be  convicted  upon  the  testimony  of  the  person  injured, 
Unless  she  be  corroborated  by  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of  the  offense. 

Sec.  4558.  Proof  of  actual  penetration  into  the  body  is 
sufficient  to  sustain  an  indictment  for  rape.  [Limitation,  by 
lection  4166,  eighteen  months.] 
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7wm  of  ladietiiaiit. 

The  State  of  Iowa.  )     In  District  Court  of  •  .  .  oonntj,  .  .  .  term,  18T8. 
vs.  >  Rape. 

j       ImdUiMtmi, 

The  grand  jury  of  the  county  of  ...  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  rape,  committed  as  follows :  That  the 
said  .  .  .  ,  on  the  .  .  .  day  of .  .  .  ,  1 87  .  in  the  county  of .  .  .  and  State  of 
Iowa,  did  with  force  and  arms  at  the  county  aforesaid,  in  and  upon  one  .  .  .  ,  un- 
lawfully, willfully  and  feloniously  make  an  assault,  and  did  then  and  there  ravish  and 
carnally  know  forcibly  against  the  will  of  said  .  .  .  the  said  ....  then  and  there 
being  a  iemale  over  the  age  of  ten  years,  contrary,  etc. 

Or,  in  and  upon  one  ...  a  female  child  under  the  a£e  of  ten  years,  to-wit:  nine 
years  of  age,  unlawfully,  willfully  and  feloniously  did  make  an  assault,  and  did  then 
and  there  feloniously  and  with  force  and  arms  and  against  the  will  of  said  ....  car- 
nally know  and  abuse,  contrary,  etc. 

Indictment — Name  of  injured  party. 

The  exact  name  of  the  injnred  party  need  not  necessarily 
be  proved  as  alleged  in  the  indictment.  State  v,  E^neighy  18 
Iowa,  123.  But  if  committed  on  a  child  nnder  ten  years  of 
age,  the  indictment  should  allege  that  the  age  of  the  child  was 
under  ten  years.     State  v.  Newton^  44  Iowa,  45. 

One  or  more  may  be  joined. 

Two  or  more  persons  may  be  joined  in  an  indictment  foi^ 
rape.     State  v.  Dennieon^  5  Ark.,  230. 

Forcibly — Allegation  op. 

The  words  "  forcibly  "  and  "  against  the  will,"  are  essentia"^ 
in  an  indictment  for  rape.  State  v.  e/im,  1  Dev.,  142.  It  it  - 
otherwise  as  to  the  words  "  unlawfully."  Com,  v.  JSennetC^ 
2  Va.  Cases,  235;   WeimorjUn  v.  State^  7  Blackf.,  186. 

Feloniously. 

The  failure  to  charge  that  the  assault  was  "feloniously"  mad 
is  insufficient.     State  v.  Scott^  72  N.C.,461;  while  in 
chusetts  the  omission  of  the  words  "feloniously"  and  wit 
"force"  and  "arms"  is  no  longer  a  ground  for  a  motion  i 
arrest  of  judgment.     Com.  v.  Scannelj  11  Ousk,  647. 

Ravish. 

The  word  "  ravish  "  is  essential  in  an  indictment  for  ra; 
Oongleman  v.  People^  3  Park.  Cr.  R,  15. 

Carnal  knowledge. 

The  words  "  carnal  knowledge  "  of  a  woman  by  a 
means  sexual  bodily  connection.     Com.  v.  SquireSy  97  Mi 
69. 
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Upon  child — ^Foeob. 

The  indictment  charging  a  rape  upon  a  child  under  the  age 
of  ten  years,  need  not  allege  that  the  act  was  committed  with 
^^ force"  and  against  the  will  of  said  child;  the  averment  that 
she  was  of  tender  years  being  eqaivalent  State  v.  BlacJcj  63 
Maine,  210. 

JS^AME  OF  INJURED  PERSON. 

Where  it  was  alleged  ''as  Ellen  Frances  Davis,"  and  it  was 
proved  that  her  trae  name  was  "Helen  Frances  Davis,"  it  was 
hid  that  the  variance  was  immaterial.  Taylor  v.  Com.y  20 
GratL,  825. 

Averment  of  sex. 

In  an  indictment  for  rape,  the  pronoun  ''her"  sufficiently 
indicates  the  sex  without  expressly  averring  that  the  person 
injured  was  a  female,  and  need  not  state  that  the  female  was 
more  than  ten  years  of  age.  Hill  v.  State^  3  Ileisk.  Tenn., 
317;  Taylor  v.  Com.y  20  Gratt  Va.,  825;  StaU  v.  Farmery  4 
Iredel,  224. 

Agb — Allegation  of. 

The  indictment  for  rape  need  not  allege  that  the  defendant 
is  fourteen  years  of  age,  nor  that  the  person  upon  whom  the 
i^pe  was  committed  was  not  the  wife  of  the  defendant.  Com. 
'^-  Scannely  11  Cush.,  547. 

A  rape  may  be  committed  upon  a  female  of  any  age,  and  it 
need  not  be  averred  that  the  injured  party  is  over  the  age  of 
ten  years;  but  if  upon  a  child  under  ten  years,  it  must  be  al- 
leged and  proved  that  it  was  a  child  under  ten  years  of  age. 
-ifobly  V.  StatCy  46  Miss.,  501;  State  v.  Fanner^  4  Ired.,  224; 
Bowles  V.  State  J  7  Ohio,  243;  People  v.  Yek,  29  Cal.,  57<J; 
^t<Ue  V.  Storkeyy  63  N.  C,  7. 

I^upLicmr. 

An  indictment  which  charges  a  rape  and  an  assault  with 
^^tent  to  commit  a  rape,  does  not  charge  two  offenses.  Peo- 
ple V.  Tyliyr,  35  Cal.,  553. 


A  conviction  of  an  assault  with  intent  to  commit  a  rape  is 
^  bar  to  a  charge  of  rape.    State  v.  Shepard,  7  Conn.,  54. 
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Elements — Acxusatiok. 

Bape  is  an  accusation  easy  to  be  made,  Iiard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused,  althougli  in- 
nocent. 1  Uale,  635;  Eoscoe's  Cr.  Ev.,  880;  People  v.  IluUe^ 
3  Hill,  N.  Y.,309;  State  v.  tomlinson,  11  Iowa,  402;  69  lU., 
55 ;  1  Am.  Cr.  R.,  650. 

Age — Puberty. 

It  is  at  the  age  of  puberty  and  not  at  the  age  of  majority, 
that  a  female  ceases  to  be  a  child  and  becomes  a  woman 
within  the  meaning  of  statutes  defining  the  crime  of  rape. 
Blackhm^  v.  State,  22  Ohio  St.,  102;  1  Green's  Cr.  R.,  660. 

Emission. 

In  Ohio,  emission  is  a  necessary  element  in  the  crime  of 
rape,  though  decided  with  some  doubt.  Williams  v.  State, 
14  Ohio,  222;  Blackburn  v.  State,  22  Ohio  St.,  102;  1 
Green's  Cr.  R.,  660.  Contrary  in  Pennsylvania.  JPenn.  v. 
Sullivafiy  Addis.,  143;  nor  is  it  essential  in  Iowa. 

Meaning  of  bafe. 

Rape  is  the  carnal  knowledge  of  a  female,  forcibly  and 
against  her  will.     Charles  v.  State,  6  Eng.,  389. 

Force  is  essentia!.. 

Rape  can  only  be  accomplished  by  force  and  with  the  utmost 
reluctance  and  resistance  on  the  part  of  the  woman.  Peo- 
ple V.  Cornwell,  5  Am.  Law  Reg.,  339;  People  v,  Morrison, 
1  Park.  Cr.  R.,  625;  Woodin  v.  People,  lb.,  464;  People  v. 
Dohring,  59  N.  Y.,  374;  17  Am.  R.,  349;  Crosswell  v.  Peo- 
ple, 13  Mich.,  427;  Strong  v.  People,  24  Mich.,  1;  Moran  v. 
People,  25  Mich.,  356;  State  v.  Burgdorf,  53  Mo.,  65;  2 
Green's  Cr.  R.,  593. 

Inability  to  resist. 

A  child  or  woman  of  weak  or  unsound  mind,  or  insensible 
at  the  time,  are  considered  unable  to  resist.  Pwple  v.  Corn- 
well ,  5  Am.  Law  Reg.,  339;  People  v.  McDonald,  9  MicL, 
150.  The  failure  of  the  female  to  make  any  outcry  when  a 
violation  of  her  person  is  attein})ted,  and  the  fact  that  her 
garments  are  uninjured  in  the  struggle  with  Iier  assailant, 
tend  strongly  to  show  consent,  but  are  not  conclusive,  and 
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shonld  always  be  conaidered  in  connection  with  her  age  and 
intelligence.  State  v.  Cross^  12  Iowa,  66.  Bat  it  is  not  nee- 
eseary  to  establish  the  non-consent  or  force  by  proof  of  the 
eateries  of  tlie  female,  nor  by  any  one  else.  State  v.  Tarr, 
28  Iowa,  397.  So,  where  a  man  has  carnal  intercourse  with  a 
woman  (not  his  wife)  withoat  her  consent,  while  she  is,  as  he 
'mows,  wholly  insensible,  he  is  guilty  of  rape.  Com.  v.  Burke^ 
^  Mass.,  376;  7  Am.  R,  631:  Moore  v.  State,  17  Ohio  St., 
\  Smith  V.  State,  12  Ohio  St.,  470. 

H>nsent  is  obtained  through  fraud,  the  act  is  the  same  as 

11  consent  had  been  extorted  by  threats,  or  resistance  over- 
come by  force.  People  v.  Gomwell^  5  Am.  Law  Beg.,  339; 
People  V.  Barton,  1  Wheeler's  Or.  Cases,  378;  Walter  v. 
People,  60  Barb.,  144;  7  Conn.,  57. 

FbATJD EVIDENOE. 

A  conviction  cannot  be  sustained  on  mere  evidence  of 
fraud  unless  it  further  appears  that  if  the  defendant  failed  in 
his  fraudulent  acts,  he  would  have  used  force.  Walter  v.  Peo- 
ple, 6  Am.  Law  Reg.,  746;  Moran  v.  People,  25  Mich.,  356; 

12  Am.  R,  283;    Walter  v.  People,  50  Barb.,  144. 

Consent — Fraudulent  bepeesentation. 

In  case  of  consent  the  defendant  cannot  be  convicted,  al- 
thongh  such  consent  was  obtained  by  fraudulent  representa- 
tations.  Momn  v.  People,  25  Mich.,  356;  12  Am.  K.,  283; 
Lewis  V.  State,  30  Ala.,  54. 

Force — Conbtbuction  of. 

Where  the  female  consented,  yet  if  her  consent  was  ob- 
tained by  the  use  of  force,  and  her  will  was  overcome  by  fear 
of  personal  injury,  it  is  rape  and  not  seduction.  Cochran  v. 
StaU,  22  Wis.,  444;  Moran  v.  People,  25  Mich.,  356;  12  Am. 
R,283;  Wright  v.  State,  4  Ilumph.,  194. 

Carnal  knowledoe. 

The  carnal  knowledge  of  a  female  under  ten  years  of  age  is 
*  mpe,  although  the  act  be  committed  with  her  consent.  Pisle 
^'  State,  25  Wis.,  364;    Williams  v.  State,  47  Miss.,  609. 
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Penbtbation. 

Under  the  existing  laws  of  North  Carolina,  the  slightest 
penetration  is  sufficient  to  constitute  rape.  State  v.  Hat- 
grave,  65  N.  C,  466. 

Evidence — Infants — Pbesumption. 

While  the  law  presumes  infants  under  certain  ages  incapa* 
ble  of  committing  rape,  this  presumption  may  be  rebutted  by 
proof  that  such  person  has  arrived  at  the  age  of  puberty. 
Williams  v.  State,  14  Ohio,  22;  O^Meara  v.  State,  17  Ohio 
State,  515. 

Corroboration. 

The  defendant  cannot  be  convicted  of  having  carnal  inter- 
course with  a  female  by  her  testimony  alone,  unless  she  be  cor- 
roborated by  other  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense.  State  v.  Danforth, 
Western  Jurist,  June  No.,  1878,  page  373. 

Proof  of  force. 

To  convict  of  rape  it  need  not  be  proved  that  the  force  em- 
ployed was  such  as  to  create  a  reasonable  apprehension  of 
death  on  the  part  of  the  woman.  Waller  v.  I^te,  40  Ala.,  325; 
and  sufficient  if  she  used  all  the  force  in  opposition  of  which 
she  was  capable.  Com.  v,  JfcDonald^  110  Mass.,  405;  3 
Green's  Cr.  R,  267.  So,  evidence  of  feeble  health  of  the 
female  is  proper.    State  v.  Knapp,  45  N.  H.,  148. 

Proof  of  penetration. 

On  a  charge  of  a  rape  on  a  child  under  ten  years  of  age, 
penetration  may  be  proved  from  circumstances.  Brauer  v. 
State,  25  Wis.,  413. 

Complaints  by  injured  party. 

Evidence  of  complaints  made  by  the  injured  female  to 
another  person,  may  be  on  the  part  of  the  State,  when  made 
soon  after  the  occurrence;  but  the  particulars  of  such  com- 
plaints are  not  admissible,  unless  drawn  out  on  cross  exami- 
nation, or  by  way  of  confirming  her  evidence  after  it  has  been 
impeached,  or  for  the  purpose  of  impeachment,  after  a  fonn- 
dation  is  laid.  But  such  evidence  is  only  admisaible  where  the 
injured  party  is  introduced  as  a  witness,  as  held  bj  most  of 
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tlie  antliorities.  8  Greenleaf,  Sec.  218;  2  Bishop,  Cr.  Prac, 
Sees.  911,  912;  ^iote  v.  Bichardsy  83  Iowa,  420;  BiiH  v. 
State,  23  Ohio  St.,  394;  2  Green's  Cr.  R,  543;  1  East.  P.  C, 
443;  2  Starkie  R,  241;  State  v.  Emeigh,  18  Iowa,  224;  John, 
son  V.  State,  17  Ohio,  593;  Roscoe's  Or.  Ev.,  page  25,  7th  ed.; 
86  N.  J.,  233;  Laughlin  v.  State,  18  Ohio,  99;  Baccio  v.  Peo- 
ple, 41  N.  Y.,  265;  McComhs  v.  State,  8  Ohio  St.,  643;  State 
V.  McGee,  1  Denio,  19;  Smith  v.  State,  47  Ala.,  540;  Ste- 
phen V.  State,  11  Ga.,  225;  State  v.  Niles,  47  Vt.,  82;  Lacy 
f>.  State,  45  Ala.,  80;  State  v.  Shettleworth,  18  Minn.,  208;  1 
Am.  Cr.  R.,  646. 

Time  of  complaints. 

Whether  evidence  of  complaints,  made  three  weeks  after 
the  alleged  offense,  can  be  introduced,  qtieref  Baccio  v. 
People,  41  K  Y.,  265;  Turner  v.  People,  33  Mich.,  883. 
It  is  held  that  mere  lapse  of  time  cannot  be  made  the  test  of 
the  admissibility  of  evidence,  but  is  a  matter  for  the  jury  with 
all  the  facts.  State  v.  Peter,  8  Jones,  19;  State  v.  Niles,  47 
Vt.,  82;  niggins  v.  People,  58  N.Y.,  877;  1  Am.  Cr.  R.,  646. 

Deolabation  of  husband  of  injured  female. 

The  acts  and  declarations  of  the  husband  of  the  woman  on 
whom  the  offense  is  alleged  to  have  been  committed,  are  not 
admissible  to  discredit  the  wife  as  a  witness.  State  v.  Jeffer* 
ion,  6  Ired.,  805;  McCombs  v.  State,  8  Ohio  St,  643. 

Presumptions. 

The  facts  that  the  female  immediately  made  complaint,  her 
appearance,  and  whether  she  bore  upon  her  person  marks  of 
violence  are  important,  and  any  evidence  showing  that  she 
feared  danger  to  life  or  limb,  if  she  resisted,  is  admissible. 
Strang  v.  People,  24  Mich.,  1. 

Besemblance  of  child. 

The  child,  abont  three  months  old,  should  not  be  shown  to 
the  jury  as  bearing  a  resemblance  to  the  defendant.  It  is 
^  uncertain  to  be  allowed  as  evidence  in  a  ease  of  this 
character.  It  would  be  an  unwise  and  dangerous  rule  to 
^old  that  a  man  may  be  convicted  by  reason  of  a  supposed 
'caemblance  between  a  child  of  that  age  and  himself.  State 
«•  Danforthy  Western  Jurist,  June  No.,  1878,  page  373. 
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The  fact  that  an  alleged  rape  was  notoommunicated  to  auj- 
one  for  a  long  time,  affords  a  strong  presumption  that  the 
charge  is  false.  Higgins  v.  People^  8  N.  T.  (N.  S.),  307;  58 
N.  Y.,  377. 

Chastity. 

The  character  for  chastity  of  the  female  cannot  be  im- 
peached by  evidence  of  particular  acts  of  unchastity,  but  only 
as  to  her  general  character  for  chastity  is  evidence  admissible. 
Nor  can  she  be  interrogated  as  to  previous  intercourse  with 
persons  other  than  the  defendant.  McCombs  v,  State^  8  Ohio 
St.,  64?;  McDermott  v.  State,  13  Ohio  St.,  332;  People  v. 
Jackson,  3  Park.  Cr.  R.,  391;  69  Ills.,  55;  1  Am.  Cr.  R.,650. 
The  defendant  may  show  that  the  female  was  in  the  habit  of 
receiving  men  at  her  house  for  the  purpose  of  promiscuous 
intercourse  with  them.  Woods  v.  People,  55  N.  T.,  516;  1 
Green's  Or.  R.,  659;  Campbell  v.  State,  3  Kelly,  417;  Ros- 
coe's  Cr.  Ev.,  880;  15  Ark.  R., 624;  6  Ired.,  308;  1  Texas  Court 
of  Appeals  R.,  33.  And  it  is  held  also  that  the  female  may 
be  interrogated  as  to  intercourse  with  other  men,  and  she  may 
be  shown  to  be  a  prostitute.  State  v.  Johnson,  28  Vermont; 
People  V,  Benson,  6  Cal.,  221 ;  State  v.  SutAerland^  80  Iowa, 
573;  People  v.  Abbott,  19  Wendell,  192.  Tins  last  case  is, 
however,  overruled  in  People  v,  Jackson,  3  Park.  Cr.  R.,  391, 
the  authorities  holding  that  it  is  proper  to  receive  evidence  of 
the  general  reputation  and  the  character  of  the  prosecutrix; 
holding  such  to  be  proper,  not  for  the  purpose  of  justifying 
or  excusing  the  offense,  but  to  raise  a  presumption  that  she 
yielded  her  consent,  and  was  not,  in  fact,  forced.  Dorsey  v. 
State,  1  Texas  Court  of  Appeals  R.,  33;  Rogers  v.  State^  lb., 
187;  Jenkins  v.  State,  1  lb.,  346.* 

Impeaohment. 

As  to  reputation  for  chastity,  the  time  is  limited  to  the  date 
of  the  commission  of  the  offense;  and,  as  to  truth  and  veracityy 
it  is  limited  to  the  time  of  examination.     19  Ohio  St.,  278. 

Consent  pbesumed — Defense. 

The  failure  of  the  female  to  make  any  outcry  or  complaints 
afterward,  and  other  like  circumstances,  tend   strongly  to 
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show  a  consent,  but  are  not  conclasive.    State  v.  CroM^  12 
Iowa,  67. 

Adult  suBiaaflioif. 

A  submission  of  an  adult,  in  most  cases,  proves  consent. 
State  V  Cro9B^  12  Iowa,  67. 

Submission  by  child. 

The  submission  of  a  child  can  by  no  means  be  taken  to  be 
a  consent.  State  v.  Crosa^  12  Iowa,  67;  State  v.  Newton^ 
44  Iowa,  45. 

Wkioot  of  Evidenob. 

It  is  incumbent  on  the  State  to  show  that  the  acts  were 
done  by  force  and  without  the  consent  of  the  female.  Pol- 
lard V.  Statey  2  Iowa,  667. 

Defense — Insufficiency  of  evidence. 

Where  the  defendant  had  intercourse  with  the  prosecutrix 
previous  to  the  alleged  commission  of  the  offense,  and  upon 
other  like  circumstances,  a  conviction  will  not  be  sustained. 
People  V.  Beiuon,  6  Cal.,  221;  People  v.  Hamilton^  46  Cal., 
540;  2  Green's  Cr,  R,  432. 

Defendant's  knowledge. 

A  defendant's  knowledge  of  the  inability  of  the  prosecu- 
trix to  resist  may  be  inferred.     State  v.  FarVy  28  Iowa,  397. 

Variance — Peoof — ^Indictment. 

The  prosecution  cannot  charge  a  rape  of  the  one  class,  such 
as  a  rape  on  a  woman,  and  sustain  the  charge  by  proof  of  a 
rape  on  a  child;  the  variance  between  the  allegation  and  the 
proof  is  fatal.  Greer  v.  State,  50  Ind.,  267;  19  Am.  R,  709; 
Turly  V.  State,  3  Humph.,  323;  Hooker  v.  State,  4  Ohio, 
848 ;  State  v.  Noble,  15  Maine,  476 ;  State  v.  Jackson^  30 
Ifaiiie,  89;  Dick  v.  State,  30  Miss.,  631. 

Cboss-exahination  of  witnesses. 

On  a  trial  for  a  rape  where  the  case  turns  almost  wholly 
Qpon  the  testimony  of  the  prosecutrix,  a  wide  latitude  should 
be  allowed  on  cross-examination  as  to  facts  having  a  legiti- 
mate bearing  on  the  question  whether  the  act  imputed  to  the 
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defendant  was  against  her  will.    Boger§  v.  People^  24  Mich., 
345. 

Admissions  of  the  defendant — Inbtbuctions. 

Where  the  defendant  made  statements  as  to  his  intentions 
to  go  where  the  prosecutrix  was,  witboat  stating  bis  intent  to 
commit  the  crime,  it  is  error  to  instruct  that  such  may  show  a 
thought  of  criminal  intercourse.  State  v,  Warner^  25  Iowa, 
200. 

Instructions. 

An  instruction  that  the  jury  might  consider  the  complaints 
and  particulars  thereof  is  erroneous,  though  the  evidence  was 
admitted  witliout  objection.  Giving  the  force  of  incompe- 
tent evidence  to  that  which  is  competent,  is  erroneoos,  and  to 
the  prejudice  of  the  defendant.  State  v.  Richards^  83  Iowa, 
420. 

Instruction — ^Kapb — Seduction. 

It  is  proper  to  instruct  if  the  act  was  done  by  force,  it  is 
rape  and  not  seduction,  and  the  defendant  cannot  be  convicted 
of  seduction.    State  v.  Kingaley^  39  Iowa,  439. 

Knowledge  of  female's  age. 

The  crime  of  rape  does  not  depend  npon  the  knowledge  by 
the  defendant  of  the  fact  that  the  child  was'  under  ten  years 
of  age,  but  upon  the  fact  itself.    State  v.  Newton^  44  Iowa,  45. 

Verdict — Conviction — DEOSEEa 

The  jury,  on  an  indictment  for  rape,  may  convict  the  de- 
fendant of  an  assault  with  intent  to  commit  rape,  if  the  aa- 
sault  is  properly  charged.  State  v.  CrasSy  12  Iowa,  67;  Comr 
monwealth  v.  Dearty  109  Mass.,  349;  1  Green's  Cr.  R.,  195. 
An  assault  is  necessarily  charged  substantially  in  an  indict- 
ment for  rape.  Com.  v.  Drum^  19  Pick.,  479;  Com.  v.  Bake* 
maiiy  105  Mass.,  53;  Morey  v,  Com.y  108  Mass,  433;  Hanna 
V.  People^  19  Mich.,  316;  Campbell  v.  People^  34  Mich.,  361; 
15  Mass.,  187;  1  Dennison,  36;  9  Mich.,  150. 

So,  the  prisoner  may  be  convicted  of  an  o^at^^  with  intent 
to  commit  a  rape,  upon  proof  that  a  rape  was  actually  com- 
mitted.    State  V.  Smithy  43  Vt.,  324. 
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EAILROADS,   EXPRESS   AND   TELEGRAPH    COM- 

PAJflES. 

Laws  of  1876,  ohafteb  63. 

Section  1.  That  all  railroads  terminating  in  Iowa  shall 
establish  and  maintain  at  snch  terminus,  general  freight  and 
passenger  offices  (and  express  and  telegrapli  offices,  when  op- 
erating an  independent  express  or  telegraph  company),  at 
localities  accessible  and  convenient  to  the  public,  and  there 
keep  for  sale  tickets  over  their  respective  roads,  and  in  adver- 
tising,  correctly  set  forth  their  true  connections,  starting  or 
terminal  points,  time  tables  and  freight  tariffs,  affording  cor- 
rect information  to  the  business  and  traveling  public. 

Sec.  2.  If  any  officer,  agent,  employe,  or  lessee  engag^ 
in  operating  any  railroad,  express  company  or  telegraph  hue, 
terminating  in  or  operated  within  the  State  of  Iowa,  shall  re- 
fuse or  neglect  to  comply  with  any  of  the  provisions  or 
requirements  of  section  one  (1)  of  this  act,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  lined  in  a  sum  not  exceeding  five  hundred  dollars,  and  may 
be  imprisoned  not  more  than  six  months. 

EEFUSAL  BY  ATTORNEY  TO  PAY  OVER  CLIENTS 

MONEY. 

Section  224.  An  attorney  who  receives  the  money  or 
property  of  his  client  in  the  course  of  his  professional  busi- 
ness, and  refuses  to  pay  or  deliver  it  in  a  reasonable  time 
after  demand,  is  guilty  of  a  misdemeanor. 

Sec.  225.  When  the  attorney  claims  to  be  entitled  to  a 
lien  upon  the  money  or  property,  he  is  not  liable  to  the  pen- 
alties of  the  preceding  section,  until  the  person  demanding 
the  money  proffers  sufficient  security  for  the  payment  of  the 
amount  of  the  attorney's  claim  when  it  is  legally  ascer- 
tained. 

Seo.  226.  Nor  is  ho  in  any  case  liable  as  aforesaid,  pro- 
vided he  gives  sufficient  security  that  he  will  pay  over  the 
whole,  or  any  portion  thereof,  to  the  claimant  when  he  is 
found  entitled  thereto.  [Limitation,  by  sections  3967  and 
4167,  three  years.] 

Tonn  of  Indiotment. 

TKK  State  of  Iowa,")  In  the  District  Court  of   .   .   .  county,  .   .   .  term,  1878. 

vs.  V 
J      Indutwitmi, 

The  gnmd  jury  of  the  county  of .  .  .in  the  name  and  by  authority  of  the  State 
of  Iowa,  accuse  ...  of  the  crime  of  refusing  to  pay  money  over  to  another,  as 
bb  dient,  committed  as  follows :  That  A  B,  on  ....  at  ...  ,  then  and  there  be- 
Ssf  mn  attonejr  st  law,  and  then  and  there  being  legally  authorised,  among  his  other 


334       KEsiSTmG  and  EEFusma  to  Assist  Offioebs. 

duties  as  said  attorney,  to  collect  and  receive  moneys,  did  collect  and  recefve  one 
hundred  dollars,  current  money  of  the  United  States,  on  account  of  and  for  one  C 
D;  that  the  said  A  B,  not  regarding  his  duty  as  such  attorney,  but  afterward  on  the 
.  .  .  day  of  .  .  .  ,  in  said  county  and  State,  demand  for  the  payment  of  said 
money  having  been  duly  made  by  the  said  C  D,  the  said  A  B  being  required  by  law 
to  pay  over  said  money,  less  his  legal  fees  to  the  said  C  D.  fraudulently  and  unlaw- 
fully failed  and  refused  to  pay  said  money  to  the  said  C  D,  contrary  to,  and  in  viola- 
tion of,  law. 

KESISTINQ  AND  REFUSING  TO  ASSIST  OFFICERS. 

Section  3960.  If  any  person  knowingly  and  willfully  re- 
sist or  oppose  any  oflBcer  of  this  State,  or  any  person  author- 
ized by  law,  in  serving  or  attempting  to  execute  any  legal 
writ,  rule,  order  or  process  whatsoever,  or  shall  knowingly 
and  willfully  resist  any  such  officer  in  the  discharge  of  Lis 
duties  without  such  writ,  rule  order  or  process,  he  shall  be 
punished  by  imprisonment  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  one  thousand  dollars  nor 
less  than  fifty  dollars,  or  by  both  fine  and  imprisonment  at 
the  discretion  of  the  court. 

Sec.  3961.  If  any  person,  being  lawfully  required  by  any 
sheriflF,  deputy  sherifi,  coroner,  constable,  or  other  officer, 
willfully  neglect  or  refuse  to  assist  him  in  the  execution  of 
his  office  in  any  criminal  case,  or  in  any  case  of  escape  or 
rescue,  he  shall  be  punished  by  imprisonment  in  the  county 

i'ail  not  more  than  six  months,  or  by  fine  not  more  than  one 
undred  dollars.     [Limitation,  by  section  4167,  three  years.] 


Form  of  Indiotment. 

The  State  of  Iowa,  1     In  District  Court  of  .   .  .   county,  ,  ,  ,  tcnn,  1878. 
vs.  > 

J  Indictment, 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  knowingly  and  willfully  resisting  an  of- 
ficer, committed  as  follows:  lliat  A  B,  on  the  .  .  .  day  of  ...  ,  187  ,  at  Marion, 
in  and  upon  one  M  N,  then  and  there  being,  knowingly,  willfullv,  unlawfully  and 
violently  did  make  an  assault ;  the  said  M  N  being  then  and  there  a  ministerial 
officer,  to-wit :  the  constable  of  Marion  township,  in  the  county  aforesaid,  and  then 
and  there  being  in  the  due  and  legal  execution  of  his  said  office  of  coostable,  by  tbea 
and  there  endeavoring  in  a  lawful  manner  to  suppress  and  prevent  a  breach  of  the 
peace,  which  said  breach  of  the  peace  was  then  and  there  being  committed  by  the 
said  A  B  and  one  C  D,  and  the  said  A  B,  the  said  M  N  then  and  there  in  the  doe 
execution  and  discharge  of  his  official  duty  as  aforesaid,  did  unlawfully,  knowingly 
and  willfully  strike,  beat,  wound,  abuse  and  ill  treat  contrary  to,  and  in  violation  of, 
law. 

Or,  the  following  form  (af:er  formal  part) : 

.  .  .  did  knowingly  and  willfully  obstruct,  resist  and  oppose  M  N,  who  was  then 
and  there  a  constable  of  said  county,  in  attempting  to  serve  an  execution  upon  the 
goods  and  chatties  of  A  B,  which  execution  was  issued  by  C  D,  a  justice  of  the 
peace  of  the  said  county,  and  delivered  to  the  said  M  N.  constable  as  aforesaid,  to 
be  by  him  executed  upon  a  judgment  rendered  by  the  said  justice  of  the  peace 
against  the  said  A  B,  in  favor  of  E  F,  against  the  peace  and  dignity  of  the  State,  and 
contrary  to.  and  in  violation  of,  law. 

Or,  under  section  3961  (after  formal  part,  as  above) : 

The  said  A  S,  then  and  there  being  the  constable  of  Marion  township,  in  said 
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county  and  State,  and  having  in  his  possession  a  certain  warrant  issued  by  one  H  J, 
a  justice  of  the  peace,  commanding  him  to  arrest  one  L  M  on  a  charge  of  seduc« 
tjon  ;  and  being  then  and  there  on  the  day  and  year  aforesaid  about  to  serve  said 
warrant  by  virtue  of  his  office  did  then  and  there,  as  such  constable  and  in  the  name 
of  the  State  of  Iowa,  apply  to  and  command  the  said  A  B  to  aid  and  assist  him  in 
making  said  arrest  and  serving  said  warrant,  and  being  so  lawfully  required  by  the 
constable  to  assist  the  said  A  B,  did  willfully,  unlawfully  and  knowingly  refuse  and 
Delect  to  so  assist  the  said  A  S  in  the  execution  of  his  office  as  such  constable,  con- 
trary to,  and  in  violation  of,  law. 

iNDICnCENT. 

It  is  not  necessary  to  charge  in  the  indictment  that  the  offi- 
cer, at  the  time,  informed  the  defendant  who  resisted  that  he 
acted  under  the  authority  of  a  warrant.  This  would  apply  to 
the  party  about  to  be  arrested,  but  not  to  the  one  resisting. 
State  V.  Freemany  8  Iowa,  482.  The  contrary  is  held  in 
State  V.  Denistorij  6  Blackf.,  277, 

Generally. 

The  indictment  need  not  set  forth,  at  length,  the  acts  of  the 
officer,  or  show  that  in  making  the  arrest  he  complied,  in  all 
respects,  with  the  statute;  he  will  be  presumed  to  have  dis- 
charged his  duties.    State  v.  Freeman^  8  Iowa,  432. 

Allegation  of  time. 

Kor  is  it  essential  to  charge  that  the  defendant  resisted  the 
officer  at  the  time  of  the  alleged  attempt  by  him  to  execute 
the  warrant,  as  the  time  is  immaterial.  State  v.  Freeman^ 
8  Iowa,  433. 

Vamancb — Officer's  name. 

In  an  indictment  for  resisting  an  officer,  an  erroneous  alle- 
gation respecting  the  name  of  the  officer  resisted,  such  as 
Byan  instead  of  Kyder,  does  not  constitute  a  fatal  variance. 
Btate  V.  Ilynnj  42  Iowa,  164. 

Hu8T  allege  the  necessary  facts. 

An  indictment  which  alleged  ^^  that  the  defendant  on 

with  forc«  and  arms,  one  D.  then  and  there  being  sheriff  of 
Mud  connty,  and  also  then  and  there  being  in  the  execution 
of  his  said  office,  as  such  sheriff  as  aforesaid,  unlawfully  and 
willfully  did  resist,  contrary,"  etc.,  is  insufficient.  It  should 
Kt  forth  tl)6  facts  constituting  the  crime,  so  that  the  accused 
nay  have  notice  of  what  he  is  to  meet.  Lamberton  v.  Staiey 
11  Ohio,  282. 
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Bbsisttng  execution  of  a  seasch  waebant. 

An  indictment  for  obstructing  the  execution  of  a  search 
warrant  must  show  that  the  warrant  appeared  on  its  face  to 
be  founded  on  a  sufficient  affidavit  State  v.  Tudl^  6  Black£, 
344. 

Elements — Arrest  without  warrant. 

Under  the  Revision  of  1860,  section  4296,  it  was  not  a  pun- 
ishable offense  to  resist  an  officer  '^  withotit  "  a  warrant,  as  the 
language  of  the  section  is  ^^in  serving  or  attempting  to  exe- 
cute anj  legal  writ,  rule,  order,  or  process  whatever."  State 
V.  Lovelly  23  Iowa,  304.  This  section  of  the  Revision  was 
amended  by  section  1,  laws  of  1868,  chapter  150,  page  208, 
as  incorporated  in  the  Code  of  1873,  section  3960,  so  as  to 
read,  "or  shall  knowingly  and  willfully  resist  any  such  officer 
in  the  discharge  of  his  duties,  without  such  writ,  rule,  or  pro- 
cess." 

Road  supervisor  as  an  officer. 

A  road  supervisor  is  not  such  an  officer  as  is  referred  to  in 
the  statute  against  resisting  officers  in  the  service  of  a  pro- 
cess or  in  the  discharge  of  their  duties,  under  the  law.  State 
V.  Putnam^  35  Iowa,  561. 

Is  AN   indictable    OFFENSE. 

Refusing,  without  sufficient  excuse,  to  assist  a  constable,  is 
an  indictable  offense.    State  v.  Deniston^  6  Blackf.,  277. 

Defense. 

The  fact  that  a  writ  was  issued  by  a  justice,  upon  an  insuf- 
ficient affidavit,  does  not  constitute  a  valid  defense  to  a  charge 
of  resisting  an  officer.     State  v,  Foster^  10  Iowa,  435. 

A  party  has  no  right  to  resist  a  process  though  the  officer  is 
about  to  levy  on  property  illegally.  This  the  defendant  is  not 
to  determine  by  resisting,  but,  if  unlawfully  taken  or  levied 
upon,  he  has,  and  must  resort  to,  his  remedy  at  law.  State  v. 
Dotoner,  8  Vt.,  424;  State  v.  MUler,  12  Vt.,  437;  FarrU  v. 
State,  3  Ohio  St.,  158;  while  a  contrary  decision  was  made  in 
Commonwealth  v.  Kennardj  8  Pick.,  185. 
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RESISTANCE  TO  PROCESS  AND  SUPPRESSION  OF 

RIOTS. 

Section  4145.  When  the  slieriff  or  other  oflBcer  authorized 
to  execute  process,  finds,  or  1ms  reason  to  apprehend,  that  re- 
sistance will  be  made  to  the  execution  thereof,  he  may  com- 
mand as  many  male  inhabitants  of  his  county  as  he  may 
think  proper,  and  any  military  companies  in  the  county, 
armed  and  equipped,  to  assist  him  in  overcoming  the  resist- 
ance, and,  if  necessary,  in  seizing,  arresting,  and  confining  the 
resisters,  and  their  aiders  and  abettors,  to  be  punished  by 
law. 

Sec.  4146.  The  oflScer  shall  certify  to  the  court  from 
which  the  process  issued,  the  names  of  the  resisters  and  their 
aiders  and  abettors,  to  the  end  that  they  may  be  punished  for 
a  contempt. 

Sec.  4147.  Every  person  commanded  by  a  public  officer  to 
assist  him  in  the  execution  of  process,  as  provided  in  section 
four  thousand  one  hundred  and  forty-five  of  this  chapter,  who, 
without  lawful  cause,  refuses  or  neglects  to  obey  such  com- 
mand, is  guilty  of  a  misdemeanor. 

Sec.  4148.  If  it  appear  to  the  governor  that  the  power  of 
any  county  is  not  sutlicient  to  enable  the  sheriff  to  execute 
process  delivered  to  him,  he  may,  on  the  application  of  the 
shcritf,  order  such  posse  or  military  force  tVom  any  other 
county  or  counties  as  is  necessary. 

Sec.  4149.  When  persons  to  the  number  of  twelve  or 
more,  armed  with  dangerous  weapons,  or  persons  to  the  num- 
ber of  thirty  or  more,  whether  armed  or  not,  are  unlawfully 
or  riotously  assembled  in  any  city  or  town,  the  judges,  sheriff 
and  his  deputies  if  they  be  present,  the  mayor,  aldermen, 
marshal,  constables,  and  justices  of  the  peace  of  such  city 
or  town,  must  go  among  the  pei*sons  assembled,  or  as  near 
them  as  may  be  safe,  and  command  them,  in  the  name  of  the 
State,  immediately  to  disperse. 

Sec.  4150.  If  the  persons  assembled  do  not  immediately 
disperse,  the  magistrates  and  officers  must  arrest  them,  that 
they  may  be  punished  according  to  law,  and  for  that  purpose 
may  command  the  aid  of  all  persons  present  or  within  the 
county. 

Sec.  4151.  If  any  person  commanded  to  aid  the  magistrate 
or  officer,  without  good  cause  neglect  to  do  so,  he  is  guilty  of 
a  misdemeanor. 

Sec.  4152.  If  a  magistrate  or  officer  having  notice  of  an 
unlawful  or  riotous  assembly  as  above  provided  in  this  chap- 
ter, Delect  to  proceed  to  the  place  of  assembly,  or  as  near 
thereto  as  he  can  with  safety,  and  to  exercise  the  authority 
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with  wbicfa  he  is  invested  for  sappressing  the  Baiue  and  ar- 
resting tlie  persons,  he  is  guilty  ot  a  misdemeanor. 

Sec.  4153.  If  the  persons  so  assembled  and  commanded 
to  disperse,  do  not  immediately  disperse,  any  two  of  the  mag- 
istrates or  officers  before  mentioned,  may  command  the  aid  of 
a  sufficient  number  of  persons,  and  may  proceed  in  such  man- 
ner as,  in  their  judgment,  is  necessary  to  disperse  the  assem- 
blv  and  arrest  the  offenders. 

Sbc.  4154.  When  an  armed  force  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  it  must  ol>ey  such  oitlers  in  relation 
thereto  as  have  been  made  by  the  governor,  or  by  a  judge  of 
the  supreme,  district,  or  circuit  court,  a  sheriff,  or  magistrate, 
as  the  case  may  be. 

RESISTANCE  TO  THE  COMMISSION  OF  A  PUBLIC 

OFFENSE. 

Section  4112.  Lawful  resistance  to  the  commission  of  a 
public  offense  may  be  made  by  th^  party  about  to  be  injured, 
or  by  others. 

Sec.  4113.  Kesistance  sufficient  to  prevent  the  offense  may 
be  made  by  the  party  about  to  be  injured: 

1.  To  prevent  an  offense  against  his  person; 

2.  To  prevent  an  illegal  attempt  by  rorce  to  take  or  injure 
property  in  his  lawful  possession. 

Sec.  41 14.  Any  other  pereon,  in  aid  or  defense  of  the  per- 
son about  to  be  injured,  may  make  resistance  sufficient  to  pre- 
vent the  offense. 

Acts  constitutino  a  defeitse. 

As  to  what  acts  or  resistance  can  be  made  in  defense  of  per- 
son or  property,  see  title  "  Self  Defense." 

EOBBEKY. 

Section  3858.  If  any  person,  with  force  or  violence,  or  by 
putting  in  fear,  steal  and  take  from  the  person  of  another  any 
property  that  is  the  subject  of  larceny,  he  is  guilty  of  rob- 
bery, and  shall  be  punished  according  to  the  aggravation  of 
the  offense  as  is  provided  in  the  following  two  aoctions. 

Sec.  3859.  It  such  offender  at  the  time  of  Buch  robbery  is 
armed  with  a  dangerous  weapon,  with  intent,  if  resisted,  to 
kill  or  maim  the  person  robbed;  or  if  being  bo  armed  he 
wound  or  strike  the  person  robbed;  or  if  he  has  any  confed- 
erate aiding  or  abetting  him  in  such  robbery  present  and  to 
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armed,  he  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary for  a  term  not  exceeding  twenty  j'ears  nor  less  than  ten 
years. 

Sec.  3860.  If  such  offender  commit  the  robbery  otherwise 
than  is  mentioned  in  the  preceding  section,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  exceeding  ten 
years  nor  less  than  two  years.     [Limitation,  by  section  4167, 

three  years.] 

Fona  of  I&diotment 


The  State  of  Iowa,  1  In  the  District  Court  of  .  .  •  coanty,  .  .  .  term,  1878. 
vs.  > 

J      Indictment, 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  robbery  committed  as  follows :  That 
said  .  .  .  ,  on  the  .  .  day  of  ...  ,  1878,  in  the  county  of  .  .  .  ,  and  State  of 
Iowa.  did.  in  and  upon  one  C  D,  feloniously  make  an  assault,  and  the  said  C  D,  in 
bodily  fear  and  danger  of  his  life,  then  and  there  feloniously  did  put,  and  one 
goM  watch  of  the  value  of  one  hundred  dollars  of  the  property  of  the  said  C  D, 
from  his  person  and  against  the  will  of  the  said  C  D,  then  and  there  feloniously  and 
unlawfully  did  rob.  steal,  take  and  carry  away  contrary  to,  and  in  violation  m,  law. 

This  form  is  approved  in  State  v.  Carr  6*  Brawn,  43  Iowa,  418;  People  v.  Loop^ 
SP^k.  Cr.  R.,  559;  QiHnlan  v.  People,  «  Park.  Cr.  R.,  0;  People  v.  Hall,  6  Parte. 
Cr.  R.,  M2. 

Indictment — Name  of  party  bobbed. 

A  mistake  in  the  name  of  the  person  injured,  in  an  indict- 
ment for  robbery,  is  not  material,  unless  it  be  shown  that  the 
party  accused  has  suffered  prejudice  by  reason  of  the  mistake. 
6Uiie  f>,  Carr  and  Brown^  43  Iowa,  418. 

MoxET — Greenbacks — Allegation. 

Money  may  be  the  subject  of  larceny,  and  an  allegation 
that  money  was  feloniously  taken,  is  sustained  by  proof  that 
the  crime  was  the  taking  of  greenbacks.  Tlie  term  "green- 
back" is  well  known  and  understood  to  mean  money.  State 
«.  Carr  and  Brawuj  43  Iowa,  418;  Turner  v.  State^  1  Ohio  St., 
422. 

PumNO  IN    FEAB — FoRCE — VIOLENCE. 

An  indictment  for  robbery  is  good  although  it  does  not 
contain  the  allegation  "putting  in  fear."  Allegations  by  force 
or  violence  are  suiScient.  Commonwealth  v.  HumphrieSy  7 
ICass.,  242. 

YaLITE  and  DBSOEIPTION  of   property  STOLEN. 

In  robbery,  the  gist  of  the  offense  being  force  and  terror, 
fhe  value  and  description  of  the  property  are  not  material 
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matters.     People  v.  Loopy  3  Park.  Cr.  R.,  559;    Quinlan  v. 
People^  6  Park.  Cr.  R,  6;  Haskins  v.  People^  16  N.  Y.,  347. 

Ownership  of  property. 

In  robbery,  the  property  may  be  laid  as  belonging  either  to 
the  actual  owner  or  to  tJie  person  robbed.  Brooks  v.  People^ 
49  N.  Y.,  436;  10  Am.  R,  398. 

Assaulting  several  and  taking  from  one. 

An  indictment  for  robbery,  charging  the  prisoner  with  as- 
saulting G.  P.  and  H.  P.,  and  stealing  from  one  two  dollars 
and  from  the  other  one  dollar,  is  good.  Rex  v,  Gihhon  et  al, 
1  Car.  and  M.,  634;  Woodford  v.  People^  20  Am.  R.,on  page 
467. 

Allegation  of  intent. 

Under  the  Ohio  statute,  an  indictment  which  does  not 
charge  a  felonious  intent,  is  defective.  Boose  v.  State,  10 
Ohio  St.,  575. 

Element — Felonious  intent. 

To  constitute  robbery,  there  must  be  a  felonious  intent.  If 
a  man  under  a  bonu  fide  belief  that  the  property  is  his  own, 
obtain  it  by  menaces,  that  is  trespass,  but  not  robbery.  State 
V,  ITollyioayy  41  Iowa,  200;  Bex  v.  IlaUy  3  Car.  and  Payne, 
409. 

Taking  property  under  a  bona  fide  claim. 

Though  the  defendant  take  the  goods  with  violence  or  by 
putting  in  fear,  yet  if  he  do  so  under  a  bona  fide  claim,  it  is 
not  robbery,  for  the  reason  that  the  felonious  intent  is  want- 
ing. State  V.  Ilollywayy  41  Iowa,  200;  Roscoe's  Cr.  Ev.,  7 
Am.  ed.,  910;  Bex  v.  Donnelly j  1  Leach,  196. 

Under  false  pretenses. 

If  one  be  induced  by  false  pretenses  to  pay  a  debt  which  he 
justly  owes,  and  which  is  already  due,  no  indictment  will  lie 
therefor.     State  v.  Ilollywayy  41  Iowa,  200. 

Under  a  belief  of  ownership  or  security. 

If  a  defendant  believes  that  he  is  getting  his  own  prop- 
erty back,  or  security  for  it,  then  there  is  no  felonious  intent 
State  V.  Hollywayy  41  Iowa,  200;  People  v.  Hallj  6  Park, 
Cr.  R.,  642. 
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Snatching  pbopebtt  fbom  anotheb. 

The  mere  snatching  a  thing  from  a  person  has,  in  terms, 
never  been  considered  robbery,  but  lias  been,  in  repeated 
cases,  held  not  to  be  robbery.  The  snatching  of  a  handle 
from  the  hands  of  a  boy  in  the  street,  was  held  not  to  be  rob- 
bery.    1  Leach,  287;  6  Park.  Cr.  R.,  651. 

Violence — Foeoe. 

The  property  must  be  taken  by  violence  to  the  person, 
which  means  more  than  an  assault  and  battery;  it  must  be 
sufficient  to  force  the  person  to  part  with  his  property,  not 
only  against  his  will  but  in  spite  of  his  resistance.  MeLoaJcy 
V.  People,  5  Park.  Cr.  R,  308;  People  v.  Hall,  6  Park.  Cr.  R, 
652;  State  v.  Hollyway,  41  Iowa,  200.  But,  under  the 
statute  of  Iowa,  the  sudden  snatching  of  a  purse  or  other 
property  from  the  hand,  involves  the  force  and  violence  suf- 
ficient to  constitute  robbery.  State  v.  Carr  and  Brown,  43 
Iowa,  418.  The  word  "felonious  "  is  not  inserted  like  that 
in  the  New  York  statute. 

Obtaining  pbopebtt  by  extobtion  ob  theeat. 

Robbery  may  be  committed  by  extorting  personal  property 
from  the  person,  or  in  the  presence  of  the  owner,  by  means 
of  threats  of  an  unfounded  criminal  charge,  where  such  prop- 
erty is  obtained  through  fear  produced  by  such  threats;  and 
fiuch  threats  or  charges  need  not  be  direct  but  may  be  made 
in  nneqni vocal  language.    People  v.  McDanieU,  1  Park.  Cr. 
K.,  198.     So  where  a  man  is  knocked  down  and  his  pockets 
rifled,  but  the  robbers  found  nothing  except  a  slip  of  paper 
containing  a  memorandum,  an  indictment  for  robbing  him  of 
the  paper  was  held  to  be  maintainable.    People  v.  Loop,  3 
Park.  Cr.  R,  559.     So  the  threatening  to  shoot  or  commit  vi- 
olence.   State  V.  Holly  way,  41  Iowa,  200;    20  Am.  R,  586; 
Turner  v.  State^  1  Ohio  St.,  422. 

OWNEBSHIP. 

It  is  not  necessary,  to  constitute  robbery,  that  the  property 
taken  should  belong  to  the  person  robbed.  When  the  law 
Bpeaks  of  the  "personal  property  of  another,"  it  means  other 
tlian  the  prisoner.  Brooks  v.  People,  49  N.  Y.,  436,  and  au- 
tljorities  cited;  10  Am.  R,  398. 
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Evidence — Telegraphic  communications 

Are  not  privileged,  and  a  telegraph  operator  is  boand  to 
testify  to  the  contents  of  a  message,  if  it  be  material  and  rel- 
evant. State  V.  Litchfield^  Maine  Supreme  Jndicial  Coart, 
10  Am.  Law  Reg.,  376. 

Declaration  and  statements  of  injured  party. 

Immediate  complaints  of  the  crime  and  violence,  made 
by  the  party  robbed,  are  to  be  regarded  as  a  part  of  the 
res  ffestWy  and  proper  to  be  sliown  by  the  persons  to  whom 
they  were  made.    Lambert  v.  People^  29  Mich.,  71. 

Bar — Former  adjudication. 

A  trial  and  acquittal  for  robbery  is  a  bar  to  an  indictment 
for  larceny,  where  the  property  alleged  to  have  been  stolen  is 
the  same.    Peojple  v,  McGowen,  17  Wend.,  386. 

KDNNING  THRESHING  MACHINES  WITHOUT 

BOXED  TUMBLING  ROD& 

Laws  of  1874,  chapter  38,  page  29. 

An  AjL't  to  amend  Section  4064,   Code  1873.     If  any 
person    run   any   threshing   machine    in    this   state  without 
iiaving  the  two  lengths  of  tumbling  rods  next  the  machine, 
together    with    the    knuckles  or   joints  and  jacks   of  the 
tumbling  rods  safely  boxed  and  secured  while  the  machine 
is  running,   he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  be  punished  by  line  of  not  less  than  ten  nor  more  than 
fifty  dollars,  for  every  day  or  part  of  a  day  he  shall  vio- 
late this  section.    And  any  person  who  shall  knowingly  per-  — 
mit  either  his  own  grain,  or  any  that  may  be  in  his  possesBion,^ 
or  under  his  control,  to  be  threshed  by  a  machine,  the  rods-^ 
knuckles,  or  joints  of  which  are  not  boxed  in  accordance  witb=i 
the  requirements  of  this  section,  shall  be  liable  to  a  like  Sdi 
as  that  prescribed  for  the  person  running  such  machine,  bol' 


Form  of  Infomuitioii. 

The  State  of  Iowa  ]  Before  ....  a  jastice  of  .  .  .  oounty,  Iowa. 

vs.  \ 
J      Information. 

The  defendant  is  accused  of  the  crime  of  running  a  threshing  machine  witt^^^ 
boxed  tumbling  rods :     For  that  the  said  defendant  on  or  about  the  .   .  day  of  • 
187 . .,  in  the  township  of  .  .  .  county  of  Linn,  State  of  Iowa,  did  willraUy 
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unlawfully  run  and  operate  a  threshinf  machine,  the  two  lengths  of  the  tumbling 
rods  and  knuckles  next  to  the  machine  not  being  boxed  or  safely  secured  at  the  time 
said  machine  was  running. 

Or.  knowingly  permitted  such  machine  to  run  and  operate  in  the  threshing  of  bis 
grain,  without  the  two  lengths  of  the  tumbling  rods  and  knuckles  being  box^,  con- 
trary lo,  and  in  violation  of,  law. 

SAVINGS  BANKS. 

Laws  of  1874,  chapter  60. 

Section  20.  It  shall  not  be  lawful  for  any  bank,  banking 
association  or  private  bankers,  to  advertise  or  put  forth  a  si^n 
as  a  savings  bank  or  savings  institution;  and  any  bank,  barik- 
iDg  association,  or  private  banker,  violating  these  provisions, 
shall  forfeit  and  pay,  for  every  such  offense,  the  sum  of  ono 
hundred  dollars  for  every  day  such  offense  shall  be  continued, 
to  be  sued  for  and  recovered  in  the  name  of  the  people  of  the 
state,  in  any  court  having  cognizance  thereof,  for  tne  use  of 
the  school  fund. 

Sec.  26.  Every  officer,  agent,  or  clerk  of  any  saving's  bank 
organized  under  this  act,  who  shall  willfully  and  knowingly 
6uT)8cribe  or  make  any  false  statements  or  false  entries  in  the 
books  of  such  bank,  or  shall  knowingly  subscribe  or  exhibit 
false  papers  with  the  intent  to  deceive  any  person  authorized 
to  examine  as  to  the  condition  of  said  institution,  or  shall  will- 
fully and  knowingly  subscribe  or  make  false  reports,  shall  be 
deemed  guilty  of  felony,  and  upon  conviction  thereof,  shall  be 
lined  not  exceeding  ten  thousand  dollars,  and  be  imprisoned 
in  the  state  prison  not  less  than  two  nor  more  than  five  years, 
and  be  forever  after  incapable  of  holding  any  office  created  by 
this  act. 

Sea  27.     Intentional  fraud  on  the  part  of  saving's  banks 
organized  under  this  act,  or  in  deceiving  the  public  or  individ* 
Oaffl  in  relation  to  their  means,  or  their  liabilities,  or  diversion 
pf  the  funds  of  the  bank  to  other  objects  than  those  mentioned 
^n  its  certificate  of  incorporation,  and  the  payment  of  divi- 
dends which  leave  insufficient  funds  to  meet  the  liabilities  of 
*he  bank,  shall  subject  those  guilty  thereof  to  fine  not  less 
^'^an  five  hundred  dollars,  or  imprisonment  of  not  less  than 
^ie  year,  or  by  both  such  fine  and  imprisonment  at  the  discre- 
tion of  the  court,  and  shall  cause  a  forfeiture  of  all  the  privi- 
l^ges  herein  conferred,  and  the  court  may  proceed  to  close  the 
*^aiik  by  an  information  in  the  manner  prescribed  by  law. 
,    Sec.  32.     Any  saving[s]  bank  organized  under  the  provis- 
^^Hs  of  this  act  is  hereby  prohibited  from  advertising  in  any 
^^3%  either  by  publication  or  otherwise,  any  greater  amount 
^^  capital  than  such  bank^  luive  [has]  actually  paid  in,  and 
^*Jch  bank  shall  be  subject  to  a  fine  of  twenty-five  dollars  for 
^^h  and  every  violation  of  this  section. 
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SEDUCTION. 

Sp:ction  3867.     If  any  person,  seduce  and  debanch  any  u 
married  woman  of  previously  cliaste  character,  he  sliall  ! — ^ 
punished  by  imprisonment  in  the  penitentiary  not  more  thaa-   ^\ 
live  years,  or  by  tine  not  exceeding  one  thousand  dollars  ai 
imprisonment  in  the  county  jail  not  exceeding  one  year. 

Sec.  3868.     If,  before  judgment   upon   an  indictment,  th 
defendant  marry  the  woman  thus  seduced,  it  is  a  bar  to  any  fu  -:^'- 
ther  prosecution  for  the  offense. 

Skc.  4560.  The  defendant  in  a  prosecution  for  a  rape,  or  fcrni^r 
enticing  or  taking  away  an  unmarried  female  of  previousl  y 
chaste  character  for  the  purpose  of  prostitution,  or  aiding 
assisting  therein,  or  for  seducing  and  debauching  any  unmai 
ried  woman  of  previously  chaste  character,  cannot  be  convicte^ 
upon  the  testin)ony  of  the  person  injured,  unless  she  be  coi 
roborated  by  other  evidence  tending  to  connect  the  defendai 
with  the  commission  of  the  offense.  [Limitation,  by  sectio 
4166,  eighteen  months.] 

Form  of  Indictment. 

The  State  of  Iowa,  1    In  District  Court  of  .  .  .  couDty, .  .  .  term,  187 

vs.  >  Seduction. 
)      Indictment. 

m 

The  grand  jury  of  the  county  of  .   .   .  ,  in  the  name  and  by  the  authority  of  tl 
State  of  Iowa,  accuse  ...  of  the  crime  of  seduction  committed  as  follows:  Tli 
the  said   .    .   .  ,  in  the  county  of  .    .   .  ,  and  State  of  Iowa,  did  willfully,  unlawful 
and  feloniously,  seduce,  debauch  and  carnally  know  one  A.  B.,  the  said  A.  B.,  bein 
then  and  there  an  unmarried  female  of  previous  chaste  character,  contrary  to,  aod  i 
violation  of,  law. 

Indictment — Previous  chastity. 

The  indictment  should  allege  that  the  prosecutrix  was  o1 
previous  chaste  character.      West  v.  State^  1  Wis.,  209.     (Th« 
Wisconsin  statute  being  similar  to  the  Code  of  Iowa,  both^^^ 
containing  the  words  "of  previous  chaste  character.) 

Acts  constituting  seduction. 

Acts   of  carnal   intercourse  with  an   unmarried  woman, 
which  her  assent  was  obtained   by  a  promise  of  marriage,  a' 
the  time,  and  to  which,  without   such  promise  she  would   n(^ 
have  yielded,  constitutes  the  offense.     People  v.  Millspaiigl 
11  Mich.,  278;  Kenyan  v.  The  People,  26  K  T.,  203;  Boyc 
V.  People,  55  N.  Y.,  645;  State  v.  Bierce,  27  Conn.,  319;  Sta^'^ 
V.  Crawford,  34  Iowa,  40. 

Limitation — Bar — IIenewal  of  promise. 

Where  a  womam  was  seduced  on  a  promise  of  marrh 
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ind  Bucli  intercourse  was  afterward  broken  off,  but  was  again 
-enewed  on  another  promise  of  marriage,  the  defendant  is  lia- 
ble on  such  last  promise.  People  v,  MUhpaughy  11  Mich,, 
378. 

^UABACT£R — CHASTriY  OF  PEOSECUTBIX  PRESUMED. 

The  chastity  of  the  female  is  presumed,  and  the  burden  of 
)roof  to  the  contrary  is  on  the  defendant.  Andre  v.  State^ 
\  Iowa,  389;  State  v.  Sutherland^  30  lb.,  570;  State  v.  Hig* 
Ion,  32  lb.,  262;  Orozier  v.  The  People,  1  Park,  Cr.  R.,  457; 
People  V.  Kenyon^o  Park,  Cr.  R.,  286;  Kenyoa  v.  The  People^ 
56  N.  Y.,204:;  People  v.  MilUpaugh,  11  Midi.,  278;  People 
K  Brewer  J  27  Mich.,  137.  The  case  of  State  v.  West,  1  Wis., 
SIT,  holds  a  contrary  doctrine,  where  the  statute  contains  the 
vords  "  of  previous  chaste  character.'*  People  v.  Clarh^  33 
Jlich.,  112;  1  Am.  Cr.  R.,  660. 

Pbevious  chaste  chakacter — Consteuotion  of. 

By  previous  chaste  character,  is  meant  that  which  the  per- 
M>u  really  is,  in  contradistinction  to  that  which  she  may  be 
reputed  to  be.  Andre  v.  The  State,  5  Iowa,  389;  Boak  v. 
The  State,  5  lb.,  430;  Carpenter  v.  People,  8  Barb.,  003;  Peo- 
pie  i\  VidettOy  1  Park,  Cr.  R,  603;  Kenyonv.  The  People,  26 
N.  Y.,  203. 

Unchaste  character. 

Tlie  unchastity  of  a  woman  does  not  necessarily  mean  that 
Bhe  must  have  had  sexual  intercourse  with  a  man.  Andre  v. 
The  State,  5  Iowa,  389.  One  who  would  indulge  in  indecent 
and  lewd  talk,  or  would  act  in  a  manner  inconsistent  with  vir- 
tne  and  propriety,  is  not  of  a  chaste  character  as  contemplated 
^jlaw.  State  v.  Carron,  18  Iowa,  375;  State  v.  Sutherland^ 
30  lb.,  572. 

Unchaste  charaotee — Proof  of. 

It  is  not  necessary  in  order  to  establish  the  unchaste  char- 
^terof  a  feniale,  to  show  that  she  has  had  sexual  intercourse. 
Her  deportment,  actions  and  conduct  in  life,  are  to  be  taken 
^'Jto  consideration.    Andre  v.  The  State,  5  Iowa,  389. 

^HAfiTrnr — Reformation. 
A  female  who  has  become  unchaste,  may  reform  and  again 
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gain  her  character  for  chastity.  2  Whart,  Sees.  2672-3679  ^ 
State  V.  Carron^  18  Iowa,  872;  State  v.  Jonee^  16  Kanoo^^ 
608;  State  7).  Timmena^  4  Minn.,  325. 

CHASTiTr — Impeachment. 

Evidence  of  the  reputation  of  the  moral  character  of  prose^ 

cntrix,  at  the  time  of  trial,  is  admissible,  but  is  onlj  applica- 
ble before  the  commission  of  the  crime.  People  v.  Brewer^ 
27  Mich.,  134;  People  v.  Clark.SS  Mich.,  112;  1  Am.  Cr. 
R,  660 ;  2  Greenes  Cr.  R,  562. 

Chabacteb  of  pjbosecutsix. 

It  is  inadmissible  to  show  that  the  prosecutrix  was  raised  in 
a  house  of  ill-fame  of  which  her  mother  had  control,  unless 
she,  the  prosecutrix,  was  a  prostitute.  Kenyan  v.  The  Peo* 
pie,  26  N.  Y.,  209. 

Defense — Mabbibd  men. 

The  fact  that  the  defendant  was  a  married  man  is  not  neoes- 
sarilj  a  complete  defense;  it  is  a  matter  for  the  jury  in  deter- 
mining the  character  and  purity  of  the  prosecutrix.  State  v.. 
Oroome,  10  Iowa,  314;  ^ood  v.  The  State^  48  Ga.,  192;  16- 
Am.  Eeps.,  664. 

PbOOF — COBROBOBATINO  EVIDENCE. 

The  corroborating  evidence  referred  to  bj  statute  is  not  coi 
fined  solely  to  the  fact  of  illicit  intercourse,  but  extends  to  pror  e 
other  material  facts,  such  as  the  illegitimacy  of  a  child,  tli_  « 
regular  and  frequent  visits,  defendant's  confessions,  et-^^s. 
Andre  v.  The  State,  5  Iowa,  389 ;  State  v.  Kingeley,  89  IltD., 
439;  Kenyan  v.  The  People,  26  N.  Y.,  203;  Bat/oe  v.  JZ^ 
People,  55  N.  Y.,  644. 

AbTS  and  DECEPTION. 

The  kind  and  extent  of  seductive  arts  necessary  to  ^^ 
shown,  depends  upon  the  circumstances  of  each  case.  8^^^ 
t>.  Higdon,  32  Iowa,  262. 

Defense — Excuse — Palliation. 

The  fact  that  after  consenting  to  sexual  intercourse  o^  * 
promise  of  marriage,  the  prosecutrix  endeavored  to  persa*^® 
him  to  desist,  and  at  a  time  when  it  was  too  late  to  withd  ^""^^ 
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a  marriage  promise  withoat  defendant's  consent,  any  offers 
she  makes  not  to  hold  defendant  to  his  promise  is  no  defense 
or  palliation.    Boyoe  v.  The  People^  55  N.  T.,  644. 

£vmENCE — ^EXAIONATIOK  OF  wrTNESBBS. 

"Where  the  State  introduces  the  prosecuting  witness  she 
may,  on  cross-examination,  be  examined  in  matters  showing 
hep  want  of  chastity.     State  v.  Sutherland^  30  Iowa,  570. 

Proof  of  intercourse  with  another  than  the  defendant  after 
the  alleged  seduction,  is  incompetent.  Boyce  v.  The  Peo- 
ple, 55  N.  Y.,  644. 

Kkbctting  bt  stats. 

The  chaste  character  of  prosecutrix  being  presumed,  where 
the  defendant  introduces  evidence  to  impeach  such  character, 
it  is  proper  for  her  to  rebut  such  evidence,  establishing  her 
good  character  up  to  the  time  of  the  occurrence  with  defend- 
ant.   State  V.  Shean,  32  Iowa,  88. 

PftESUMFnON. 

It  will  be  presumed  that  upon  a  trial  for  seduction,  the  tes- 
timony of  the  prosecutrix  will  be  given,  as  far  as  possible,  for 
the  purpose  of  shielding  herself,  and  her  language,  therefore, 
should  not  receive  a  strained  construction  in  order  to  sustain 
*  verdict  of  guilty.    State  v.  Eaven^  43  Iowa,  181. 

FoBOB — Seduction — Eape. 

If  the  act  of  sexual  intercourse  was  accomplislied  by  force, 
^t  18  rape  and  not  seduction.     State  v.  Kingeley,  39  Iowa,  439. 

Ixbtruction — Ohasts  oharacteb. 

Jul  instruction  to  the  jury  that  the  previously  cliaste  char- 
^<iter  of  the  prosecutrix  was  presumed,  but  such  presumption 
^ould  be  rebutted  or  proven  by  admitted  facts  or  the  circum- 
stances in  the  case,  held  to  be  correct.  State  v.  Bowman^  45 
lova,  418. 

SEINING  AND  DESTEOYING  FISH. 

^-»A.WS  OF  1874,  OHAFTBR  50. 

6EcnoK  6.  It  shall  be  the  duty  of  any  person  or  persons, 
^^  corporations,  hereafter  erecting  or  constructing  any  dam  in 
^*ij  of  the  livers  within  the  state,  or  their  tributaries  accessi- 
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Lie  to  migratory  fishes,  to  put  in  or  upon  the  same,  fish  ways, 
under  the  direction  and  approval  of  said  fish  commissioners, 
witliout  which  every  such  dam  shall  be  deemed  a  public  nuisance, 
and  liable  to  be  abated  upon  the  information  of  any  one  com- 
plaining; and  the  person  or  persons  constructing  a  dam  in 
violation  of  this  section,  shall  be  liable  to  a  fine  of  ten  dollars 
for  each  day  such  dam  shall  be  continued  without  a  tisli-way, 
such  as  shall  be  required  by  the  commissioner  under  this  act. 

AN  ACT  to  provide  for  the  Construction  and  Maintenance  of  Fish-ways  to 
enable  nsh  to  pass  over  dams  across  the  rivers  and  streams  oi  the 
State  of  Iowa. 

Be  it  enacted  hy  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  the  owner  or  owners  of  any  dam  or  ob- 
struction across  any  river  or  stream,  creek,  pond,  lake,  or 
water-course  in  this  State,  shall,  within  a  reasonable  time, 
erect,  construct  and  maintain,  over  or  across  said  dam  or  ob- 
struction, a  suitable  fish-way  of  suitable  capacity  and  facility 
to  afibrd  a  free  passage  for  fish  up  and  down  through  such 
water-course  when  the  water  of  said  stream  is  running  over 
the  said  dam. 

Sec.  2.  Any  dam  or  obstruction  mentioned  in  section  one 
of  this  act,  not  provided  with  such  fish-way  within  a  reason- 
able time  after  the  taking  efi^ect  of  this  act,  is  hereby  declared 
a  nuisance,  and  may  be  abated  accordingly. 

Sec.  3.  Any  person  guilty  of  the  violation  of  the  provis- 
ions of  this  act,  shall,  upon  conviction  before  a  justice ^f  the 
peace,  be  fined  not  less  than  five  nor  more  than  fifty  dollars 
for  the  first  ofifense,  and  not  less  than  twenty  dollars  for  each 
subsequent  ofiense,  and  shall  stand  committed  until  such  fine 
is  paid. 

Sec.  4.  This  act,  being  deemed  of  immediate  importance, 
shall  be  in  force  and  take  efiect  from  and  after  its  publication 
in  the  Dailv  State  Kegister,  and  Daily  State  Leader,  newspa- 
pers published  in  Des  Moines,  Iowa. 

Approved,  March  26,  1878. 

-  I  hereby  certifv  that  the  foregoing  act  was  published  in  the  Iowa  State 
Register,  April  3,  and  in  the  Iowa  State  Leader,  April  6,  1878. 

JOSIAH  T.  YOUNG,  Secretary  of  StaU. 

Sec.  6.  No  person  shall  place,  erect,  or  cause  to  be  placed 
or  erected  across  any  of  the  rivers,  creeks,  ponds,  or  lakes, 
within  the  State,  any  dam,  seine,  net,  weir,  fish-dam,  or  other 
obstruction  in  such  manner  as  shall  hinder  or  obstruct  the 
free  passage  of  fish  up  or  down  through  such  water  or  ¥rater- 
courses;  and  from  and  after  the  passage  of  this  act  it  shall  be 
unlawful  for  any  person  to  use  any  seine  or  net  for  the  purpose 
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of  catching  fish,  except  minnows,  in  any  of  the  waters  of  the 
state,  the  meshes  of  wliich  seine  are  less  than  two  inches,  and 
00  person  shall  be  permitted  to  seine  any  fish  except  during 
the  months  of  July,  August,  and  September,  except  min- 
nows. 

Sec.  7.  Any  person  found  guilty  of  the  violation  of  the 
provisions  of  section  six  of  this  act  shall,  on  conviction  be- 
fore a  justice  of  the  peace  of  the  township  in  which  he  re- 
sides, or  where  the  offense  be  committed  it  arrested  therein, 
be  fined  not  less  than  ten  nor  more  than  fifty  dollars  for  the 
first  offense,  and  for  the  second  or  any  subsequent  offenses 
not  less  than  twenty  dollars,  and  shall  stand  committed  till 
such  fine  be  paid. 

Sec.  8.  No  person  shall  place  in  any  of  the  waters  of  the 
state  any  lime,  ashes,  drug,  or  medicated  bait,  with  intent 
thereby  to  injure,  poison,  or  catch  fish.  Any  person  violating 
the  provisions  of  this  section  shall  be  punished  as  provided  in 
section  seven  of  this  act. 

Sec.  9.  It  shall  not  be  lawful  to  fish  with  nets  or  any 
other  method  of  entrapping  fish,  except  with  hook  and  line, 
or  spear,  or  in  the  ordinary  manner  of  fishing,  within  half  a 
mile  of  any  dam  in  which  there  is  or  may  be  constructed  a 
lish  way,  for  the  purpose  of  the  passage  of  fish  up  and  down 
any  stream  in  the  state.  Any  person  found  guilty  of  the 
violation  of  the  provisions  of  this  section  shall,  on  conviction, 
be  fined  as  provided  in  section  seven  of  this  act. 

Sec.  4054.  Any  person  who  slmll  go  upon  the  premises 
of  any  person  or  corporation,  whether  enclosed  or  not,  and 
shall  bo  found  seeking  to  take,  by  any  means  whatsoever, 
except  a  hook  and  line,  any  fish,  shall  bo  deemed  guilty  of 
trespass,  and  may  be  prosecuted  in  the  name  of  the  State  of 
Iowa  by  any  person  in  possession  of  said  premises,  before  any 
justice  of  the  peace  or  other  court  of  competent  jurisdiction, 
and  fined  in  any  sum  not  less  than  five  nor  more  than  fifty 
dollars.     [Limitation,  by  section  4168,  one  year.] 


Form  of  Information. 

The  State  of  Iowa,  1  In  Justices  Court, before  .   •   .  ,a  justice  of .   .   .  county* 

vs.  V 
)      Imjormation, 

The  defendant  is  accused  of  the  crime  of  failing  to  erect  a  fish  way  in  a  dam:  For 
thut  the  said  defendant,  on  or  about  the  .  .  .  day  of .  .  .  ,  187S,  in  the  township 
of  .  .  .  .  and  county  of  .  .  .  ,  and  State  of  Iowa,  did  willfully  and  unlawfulfy 
^ect  and  construct  a  certain  dam  in  and  across  a  certain  stream  known  as  Indian 
Creek  in  said  township,  the  said  stream  being  accessible  to  migratory  fish,  without 
patting  therein  a  fish  way,  thereby  obstructiog  the  free  passage  of  fish  up  and  down 
tlirou^  laid  stream,  contrary,  etc. 

Or,  if  the  d%m  has  been  erected  by  some  other  person  then  allege  that  the  defend- 
*Bt  Qsei,  occupies  and  has  control  of  the  same  without  a  fish  way,  etc. 


S50  SeIKING  and  DESTBOTINa  FiSE. 

By  the  laws  of  1876,  chapter  70,  page  57,  sections  6  and  7 
of  cliapter  50,  laws  of  1874,  are  amended  to  read  as  follows: 
The  same  language  is  used  in  section  6  np  to  the  words 
"catching  fish,"  then  is  added:  "except  minnows  that  are  na- 
tives of  the  waters  of  the  state;  providedy  always,  that  it 
sliall  be  lawful  for  the  Fish  Commissioner  to  take  fish  in  any 
of  the  public  waters  at  any  time,  and  by  any  method,  for  the 
purpose  of  propagation,  or  for  the  purpose  of  exchanging  with 
Fish  Commissioners  of  other  states  or  of  the  United  States. 
Nothing  in  this  section  shall  be  so  construed  as  to  prohibit 
the  erection  of  dams  for  manufacturing  purposes,  aa  now  pro- 
yided  by  law." 

Sec.  7.  Any  person  found  guilty  of  a  violation  of  the 
provisions  of  section  six  of  this  act,  shall,  npon  conviction 
Wore  a  justice  of  the  peace,  be  fined  not  less  than  five  nor 
more  than  fifty  dollars  for  the  first  ofiense,  and  for  the  second 
or  any  subsequent  offense,  not  less  than  twenty  dollars,  and 
shall  stand  committed  until  such  fine  be  paid. 

Laws  of  1876,  page  57. 

Section  4.  Persons  raising  or  propagating  fish  on  their 
own  premises,  or  owning  premises  on  which  tiiere  are  waters 
having  no  natural  outlet,  supplied  with  fish,  shall  absolutely 
own  said  fish,  and  any  person  taking  fish  therefrom,  or  at- 
tempting to  take  fish  therefrom  without  the  consent  of  the 
owner,  or  his  agent,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shsJl  be  fined  not  more 
than  twenty-five  dollars,  nor  less  than  five  dollars,  or  im- 
prisoned in  the  county  jail  not  more  than  thirty  days,  and 
shall  be  liable  to  the  owners  of  the  fish  in  damages  in  double 
the  amount  of  damages  sustained,  the  same  to  be  recovered 
in  a  civil  action  before  any  court  having  jurisdiction  over 
the  same. 

Sec.  6.  It  shall  be  unlawful  to  catch  and  kill  any  bass  or 
wall-eyed  pike  between  the  first  day  of  April  and  the  first  day 
of  June,  or  anv  salmon  or  trout  between  the  first  day  of  NO' 
vember  and  the  first  day  of  February,  of  any  year  in  any 
manner  whatever. 

Seo.  7.  Any  person  found  guilty  of  a  violation  of  section 
six  of  this  act,  shall,  on  conviction  before  a  jnstiee  of  the 
peace,  be  fined  not  less  than  five  dollars  nor  more  than  twenty- 
live  dollars  for  each  offense,  and  shall  stand  committed  nntil 
such  fine  be  paid. 
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Laws  of  1878,  ohaftejr  80. 

AN  ACT  Entided  "An  aci  to  Promote  Fish  Culture  in  the  State  of  Iowa, 
and  to  Amend  and  Consolidate  the  Enactments  heretofore  passed  for 
that  purpose,  Amending  Chapter  70,  Acts  of  the  Sixteenth  General 
Assembly. 

Be  it  enacted  hy  the  General  Aeiembly  of  the  State  of  Iowa: 

Section  1.  That  the  governor  of  the  State  is  hereby  au- 
thorized and  required  to  appoint,  aflter  the  expiration  of  the 
term  of  the  present  incumbent,  and  biennially  thereat^r,  one 
competent  person,  who  shall  be  known  as  the  State  Fish  Com- 
missioner, who  shall  hold  his  position  for  the  term  of  two 
years;  and  any  vacancy  that  may  occur,  for  the  unexpired 
term,  or  by  reason  of  the  expiration  of  the  term  of  said  office, 
shall  be  filled  by  the  appointment  and  commission  of  the  gov- 
ernor. 

The  general  duties  of  said  commissioner,  including  the 
present  incumbent,  shall  be  to  have  general  charge  and  super- 
mtendence  of  the  state  hatching  house,  now  located  at  Ana« 
mosa,  to  forward  the  restoration  of  fish  to  the  rivers  and 
waters  of  the  State,  and  to  stock  the  same  with  fish  from  said 
hatching  liouse,  and  elsewhere,  to  the  extent  that  means  there- 
for may  be  furnished  by  the  State,  and  to  the  extent  that 
means  for  that  pur])ose  may  by  furnished  by  the  United 
States  Fish  Commissioner,  and  by  societies  and  individuals  in- 
terested in  the  propagation  of  fish  in  the  waters  of  tliis 
State. 

8ec.  2.  Tlie  fish  commissioner,  including  the  present  in- 
cumbent, shall  receive,  in  full  compensation  for  his  services, 
twelve  hundred  dollars  per  year,  to  be  paid  out  of  any  money 
in  the  state  treasury  not  otherwise  appropriated. 

Sec.  3.  That  for  the  purpose  of  carrying  out  the  provis- 
ions of  this  act,  and  continuing  the  work  as  contemplated  in 
laws  of  1876,  chapter  70  thereof,  there  is  hereby  appropriated 
out  of  any  money  belonging  to  the  State,  not  otherwise  ap- 
propriated, the  sum  of  six  tliousand  dollars,  or  so  much 
thereof  as  may  be  necessary  to  carry  out  the  provisions  of 
this  act:  Provided^  That  said  amount  be  under  the  control  of 
the  executive  council  of  the  State. 

Sec.  4.  That  it  shall  be  the  duty  of  said  fish  commissioner 
to  make  a  detailed,  itemized  and  sworn  statement,  on  or  be- 
fore two  years  after  the  15th  day  of  November,  1877,  and 
«Wv  two  years  thereafter,  showing  the  amount  of  money  ex- 
pended, for  what  purpose  or  purposes  expended,  the  number 
And  kinds  of  fish  distributed,  together  with  such  general  in- 
formation on  the  subjcet  of  fish  culture  as  sucli  commissioner 
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may  think  proper;  and  upon  the  Bubmission  of  such  report, 
and  each  subsequent,  the  same  shall  be  caused  to  be  printed 
and  distributed  to  the  same  extent  and  in  the  same  manner 
as  now  provided  by  law  for  the  printing  and  distribution 
of  the  reports  of  public  officers  of  the  State. 

Sec.  5.  No  person  shall  place,  erect,  or  cause  to  be  placed 
or  erected,  across  any  of  the  rivers,  creeks,  ponds  or  lafees  of 
this  State,  any  trot  line,  dam,  seine,  weir,  fish  dam,  or  other 
obstruction,  in  such  manner  as  to  prevent  the  free  passage  of 
fish  up,  down  or  through  such  water  courses,  unless  the  same 
be  done  by  the  instruction  or  under  the  direction  of  the  fish 
commissioner,  and  that  wlien  the  same  is  so  done  by  or 
througli  the  instruction,  or  under  the  direction  of  the  fish 
commissioner,  it  shall  be  unlawful  for  any  person  or  persons 
to  remove,  or  in  any  w^ay  interfere  with  the  same.  Tliis  sec- 
tion shall  not  be  construed  to  prohibit  the  erection  of  dams 
for  manufacturing  pui'poses  as  provided  by  law. 

Sec.  6.  Any  person  found  guilty  of  a  violation  of  the  pro- 
visions of  section  five  of  this  act,  shall,  upon  conviction  before 
a  justice  of  the  peace,  be  fined  not  less  than  twenty-five,  nor 
more  than  one  hundred  dollars,  or  imprisoned  in  the  county 
jail  not  less  than  ten  days,  nor  more  than  thirty  days,  in  the 
discretion  of  the  court. 

Sec.  7.  All  acts  or  parts  of  acts  in  conflict  herewith  are 
hereby  repealed. 

Sec.  8.  This  act,  being  deemed  of  immediate  importance, 
shall  take  efi^ect  and  be  in  force  from  and  after  its  puolication 
in  the  Iowa  State  Leader  and  Iowa  State  Register,  newspapers 
published  at  Des  Moines,  Iowa. 

Approved,  March  23,  1878. 

I  hereby  certify  that  the  fore^ing  Act  was  published  in  the  Iowa  State 
Register  March  29,  and  in  the  Iowa  state  Leader  March  30, 1878. 

JOSIAH  T.  YOUNG,  Secretary  of  State. 


Neglecting  to  erect  a  fish  way. 

The  maintenance  of  dams  without  fish  ways  in  an  innavi^ 
gable  river,  thereby  obstructing  the  passage  of  migratory 
fish,  is  an  indictable  ofiense  at  common  law.  And  no  rights 
will  be  acquired  as  against  the  State  by  the  obstruction  of  f^ 
public  fishery,  though  continued  for  more  than  twenty  years^ 
under  a  claim  of  right,  if  such  obstruction,  in  fact,  originated- 
without  right.  State  v.  Fraiiklin  FalU  Company^  49  If- 
H.,  240;     6  Am.  B.,  513,  and  authorities  cited. 
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SELLING    DRUGGED    LIQUORS    AND     DILUTED 

MILK. 

Section  4040.  If  any  person  willfully  sell,  or  keep  for  sale, 
intoxicating,  malt,  or  vineous  liquors,  which  have  been  adul- 
terated ordrugt^  by  admixture  with  any  deleterious  or  poi- 
sonous substance,  he  shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  imprisonment  in  the  peni- 
tentiary not  exceeding  two  years. 

Seo.  4042.     If  any  person  knowingly  sell   to  another,  or 
knowingly  deliver  or  bring  to  be  manufactured  to  any  cheese 
or  butter  manufactory  in  this  state,  any  milk  diluted  with 
water,  or  in  any  way  adulterated,  or  milk  from  which  any 
cream  has  been  taken,  of  milk  commonly  known  as  *' skim- 
med milk,"  or  shall  keep  back  any  part  of  milk  known  as 
"strippings"  with  intent  to  defraud,  or  shall  knowingly  sell 
the  milk,  the  product  of  a  diseased  animal  or  animals,  or  shall 
knowingly  use  any  poisonous  or  deleterious  material  in  the 
manufacture  of  cheese  or  butter,  he  shall,  upon   conviction 
thereof,  he  fined  in  any  sum  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars,  and  be  liable  in  double  the 
amount  of  damages  to  the  person  or  persons,  firm  association, 
or  corporation,  upon  whom  such  fraud  shall  be  committed. 
[Limitation  for  section  4040,  is  three  years  by  section  4167, 
and  for  section  4042.  is  one  year  by  section  4168.] 

Form  of  Indiotment  under  Section  4040. 


The  State  OP  Iowa.I      In  District  Court  of  .   .   .  county,  .  .  .   term,  1878. 
vs.  y 

)      Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
Slate  of  Iowa,  accuse  ...  of  the  crime  of  selling  drugged  liquors,  committed  as 
follows:  The  said  .  .  .  ,in  the  county  of  .  .  .  ,  and  State  of  Iowa,  on  or  about 
'he  .  .  .  day  of  .  .  .  ,  1878,  being  a  druggist,  and  having  for  sale  intoxicating 
And  vinous  liquors,  did  willfully  and  knowingly  keep  for  sale  malt  liqours,  to-wit: 
whisky  which  was  adulterated  by  admixture- with  a  deleterious  and  poisonous  sub- 
stance, to-wit :  fusil  oil,  contrary,  etc. 

Or,  under  section  4042. 

•  .  .  did  on  .  .  .  ,  at  .  .  .  ,  knowingly  and  unlawfully  sell  to  one  A  B,  one 
hundred  pounds  of  milk  for  the  purpose  of  being  manufactured  into  cheese  by  the 
s^d  A  B,  the  same  being  brought  and  delivered  to  the  said  A  B  at  his  cheese  fac- 
1^7  ^^  Spt^i^S^clcl'  county  and  State  aforesaid,  by  the  said  defendant,  the  said  milk 
"King  then  and  there  at  the  time  adulterated  and  diluted  with  water,  contrary,  etc. 

SELLING  OBSCENE  BOOKS,  PICTURES,  ETC. 

Section  4022.  If  any  person  import,  print,  publish,  sell,  or 
distribute,  any  book,  painplilet,  ballad,  or  any  printed  paper 
containing  obscene  language  or  obscene  prints,  pictures,  or 
descriptions  manifestly  tending  to  corrupt  the  morals  of  youth; 

23 
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or  introduce  into  any  family,  bcIiooI,  or  place  of  education;  or 
buy,  procure,  receive  or  have  in  his  possession  any  such  book, 
pamphlet,  ballad,  printed  paper,  picture,  or  description,  either 
for  the  purpose  of  loan,  sale,  exhibition,  or  circulation;  or 
with  intent  to  introduce  the  same  into  any  family,  school,  or 
place  of  education,  he  shall  be  punished  by  imprisonment  in 
the  county  jail  not  more  than  thirty  days  or  by  line  not  ex- 
ceeding one  hundred  dollars.  [Limitation  by  section  4168, 
one  year.] 

Form  of  Inforsuitioii* 

The  State  of  Iowa,  ")  Before  .  .  .  ,  a  justice  of .  .  .  county,  Iowa, 
vs.  y 

J  Information. 

Thetlefendant  is  accused  of  the  crime  of  selling  obscene  books:    For  that  the  said 
defendant  on  the  .   .   .  day  of  .   .   .  ,  1878.  in  the  township  of  •   .  •  ,  county  of 

....  and  State  of  Iowa,  did  unlawfully  sell  to  one  L  F  a  certain  lewd,  obscene 
and  licentious  pamphlet,  the  title  of  which  was  "  Married  Women."  representing  a 
man  in  an  obscene  and  indecent  posture  with  a  woman,  both  being  nude,  contraiy 
to,  and  in  violation  of,  law. 

This  form  will  answer  for  the  other  violations  of  this  section,  with  the  necessary 
alterations. 

Indictment — Description  of  obscene  book. 

It  is  not  required  to  set  out  a  copy  or  particularly  describe 
the  book  or  pamphlet;  a  general  description  is  sufficient.  It 
can  never  be  required  that  an  obscene  book  and  picture  should 
be  displayed  upon  the  records  of  the  court.  Such  a  proceed- 
ing would  require  the  public  itself  to  give  permanency  and 
notoriety  lo  indecency,  in  order  to  punish  it.  If  the  defend- 
ant is  the  publisher  he  must  be  presumed  to  have  been  ad- 
vised of  the  contents  of  the  libel,  and  fully  prepared  to  justify 
it.  Commonwealth  t>.  Hohn^Sy  17  Mass.,  336;  People  ^• 
Giradin^  1  Mich.,  90. 

Under  an  English  statute  it  was  held  proper  for  the  court 
to  order  the  obscene  books  or  pamphlets  found  to  be  such,  i^ 
violation  of  law,  to  be  destroyed.  20  and  21  Vict,  chapter 
83,  section  1;  Reg,  v.  HicHin,  Law  Reports,  8  Queens 
Bench,  360;  2  Greene's  Cr.  R,  46. 

SELLING     UNWHOLESOME     PROVISIONS,     AND 
ADULTERATING  FOOD,  LIQUORS  AND 

MEDICINES. 

Section  4035.  If  any  person  knowingly  sell  any  kind  of 
diseased,  corrupted,  or  unwholesome  provisions,  whether  fo' 
meat  or  drink,  without  making  the  same  fully  known  to  th® 
buyer,  he  shall  be  punished  by  imprisonment  in  the  county 
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i'ail  not  more  than  thirty  days,  or  by  fine  not  exceeding  one 
undred  dollars. 

Sec.  4036.  If  any  person  fraudulently  adulterate  for  the 
purpose  of  sale,  any  substance  intended  for  food,  or  any  wine, 
spirituous  or  malt  liquors,  or  other  liquor  intended  for  drink- 
ing, he  shall  be  punished  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  or  by  fine  not  exceeding  three  hun- 
dred dollars,  and  the  article  so  adulterated  shall  be  foribited 
and  destroyed. 

Sec.  4037.  If  any  person  fraudulently  adulterate,  for  the 
purpose  of  sale,  any  drug  or  medicine  in  such  manner  as  to 
lessen  the  efficacy,  or  change  the  operation  of  such  drugs  or 
medicines,  or  to  make  them  injurious  to  health;  or  sell  them 
knowing  that  they  are  thus  adulterated,  he  shall  be  punished 
by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  five  hundred  dollars,  and  such  adulter- 
ated drugs  and  medicines  shall  be  forfeited  and  destroyed. 
[Limitation  to  section  4168,  one  year;  and  section  4167,  ap- 
plies to  the  provisions  of  4036  and  4037,  being  three  years.] 

Fom  of  Informatioii  under  Seotioii  4086. 

The  State  of  Iowa,  1     Before  .  .  . ,  a  justice  of  .  .  .  couDty,  Iowa, 
vs.  > 

j      Information. 

The  defendant  is  accused  of  the  crime  of  selling  unwholesome  food:  For  that  the 
aid  defendant,  on  or  about  the  .  .  .  day  of  .  .  .  ,  1878,  in  the  township  of  .  .  . 
connty  of .  .  .  ,  and  State  of  Iowa,  did  unlawfully  and  knowingly  sell  to  one  L  S, 
•sfbod  for  man,  for  the  price  of  two  dollars,  twenty  pounds  of  meat  of  a  certain 
iMg  which  hog  had  died  by  disease,  to-wit:  hog  cholera,  which  he,  the  said  defend- 
tnt,  then  and  there  knew  at  the  time,  contrary,  etc. 

Fom  of  Indictment  nnder  Section  4086. 

The  State  OF  IowaI      In  District  Court  of .   .   .  county  .   .   .  term,  1878. 

vs.  > 
J      Indictment. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  adulterating  food;  that  the  said  .... 
00  or  about  the  .  .  day  of .  .  .  ,  187  .  ,  in  the  county  of .  .  .  ,  and  State  of  Iowa, 
did  unlawfully  and  fraudulently,  for  the  purpose  of  sale,  adulterate  a  certain  quantity 
<^  Japan  tea.  intended  for  drink,  to-wit :  one  pound,  by  then  and  there  adding  to  and 
iiringling  with  said  tea  one-half  pint  of  dried  blackberry  leaves,  thereby  adulterating 
•id  tea,  contrary,  etc. 

Or.  by  section  4037  for  adulterating  medecines,  use  the  same  form  substantially, 
^th  the-words,  "  adulterate  certain  drugs,  to-wit :  one  ounce  of  quinine,  by  then 
^d  there  adding  and  mixing  therewith  one-half  an  ounce  of  commoB  wheat  flour, 
^trary  to  and  in  violation  of  law." 

Under  the  coninion  law,  as  well  as  by  most  of  the  statutes, 
't  is  an  offense  to  sell  unwholesome  provisions,  or  to  mix 
Noxious  ingredients  in  any  provisions.  Rex  v,  Dixon,  3  M. 
*  8.,  11 ;  Itex  V.  Stevenson,  3  F,  &  F.,  lOG ;  Jiex  v.  Jarvis,  8 
J.  &  F.,  108,  109;  2  Black.,  162;  2  Russ.  on  Crimes,  286; 
&a!tJ.  Dixonj  4  Campbell,  12. 
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Indictment — Sufficiency  of. 

The  indictment  need  not  allege  that  the  food  was  sold  or 
delivered  to  be  eaten.  The  allegation  that  the  defendant  sold 
the  beef  to  divers  citizens  "as  good  and  wholesome  beef  and 
food,"  means  that  he  sold  it  to  such  citizens  to  be  eaten  by 
them.  It  is  said,  "it  would  be  absurd  to  hold  that  the  lan- 
guage of  the  indictment  authorizes  the  conclusion  that  such 
citizens  may  have  purchased  the  beef  for  their  dogs,  or  for 
any  purpose  except  for  themselves  or  families  to  eat."  Good- 
rich V.  People,  1-9  N.  T.,  page  577.  But  it  would  be  well 
enough  to  allege  that  it  was  sold  as  food  for  man.  1  Denio, 
387;  3  Maul.  &  Sel.,  11;  2  East.  P.  C,  821;  3  Johnson  Cases, 
265,  267;2lredellsR.,40. 

Allegation—  Unwholesome. 

It  is  not  necessary  to  set  forth  what  rendered  the  meat  un- 
wholesome, or  to  state  that  the  defendant  intended  to  injure 
the  health  of  the  persons  who  ate  it,  or  that  it  did  injure  their 
health.  Goodrich  v.  People,  19  N.  Y.,  577;  2  East.  P.  C,  822; 
3  M.  &  S.,  16. 

Evidence — Examination  of  witnesses. 

It  is  proper  to  show  that  the  defendant's  attention  had  been 
called  to  the  condition  of  the  meat  to  prove  knowledge.  So 
it  was  proper  to  show  by  physicians,  that  the  eating  of  diseased 
meat  does  not  always  cause  apparent  sickness.  It  was  also 
proper  for  the  physician  to  give  his  opinion,  from  the  descrip- 
tion which  other  witnesses  gave  of  the  sore  on  the  cow's  head, 
as  to  the  nature  of  the  disease  which  the  cow  had,  and  that  it 
would  cause  fever;  and  that  the  flesh  of  animals  laboring  under 
a  fever  is  unwholesome.     Goodrich  v.  People,  19  N.  Y.,  57i 

Sale  for  merchandise. 

The  fact  that  unwholesome  food,  as  in  this  case  ol  beef,  was 
sold  as  merchandise,  again  to  be  sold  and  not  for  domestic 
consumption  to  any  particular  person,  but  at  wholesale,  to  be 
sold  again,  to  such  as  wish  to  purchase,  is  no  defense  to  » 
charge  of  selling  unwholesome  food.  The  sale  is  illegal 
whether  in  bulk,  or  to  persons  generally  at  retail.  People  v* 
Parker,  38  N.  Y.,  85. 
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SETTING  OUT  FIRES. 

Section  3889.  If  any  person  willfully,  or  without  using 
proper  caution,  set  fire  to  and  burn,  or  cause  to  be  burnt,  any 
prairie  or  timbered  land  by  which  the  property  of  another  is 
injured  or  destroyed,  he  shall  be  fined  not  exceeding  five  hun- 
dred dollars,  or  imprisoned  in  the  county  jail  not  more  than 
one  year,  or  by  both  fine  and  imprisonment  at  the  discretion 
of  the  court,  with  the  costs  of  conviction,  or  by  imprisonment 
in  the  county  jail  not  exceeding  thirty  days;  and  should  any 
person  be  found  guilty  of  a  second  violation  hereof,  he  shall 
be  fined  not  less  than  ten  dollars  and  costs  of  conviction,  or 
imprisonment  as  above  provided.  [Limitation,  by  section 
4101,  three  years. 

Laws  of  1878,  chaptee  55. 

AN  ACT  to  repeal  Section  3889  of  Chapter  3,  Title  24  of  (he  Code,  in  rela- 
tion to  Setting^  out  Fires,  and  to  enact  a  substitute  therefor. 

Beit  enacted  hythe  General  Assemhly  of  the  State  of  Iowa: 

Section  1.  That  section  3889,  of  chapter  3,  title  24,  of  the 
Code  of  1873  be,  and  the  same  is,  hereby  repealed,  and  the  fol- 
lowing enacted  in  lieu  thereof: 

Section  3889.  If  any  person  willfully,  or  without  using 
proper  caution,  set  fire  to  and  burn,  or  cause  to  be  burned,  any 
prairie  or  timbered  land,  or  any  enclosed  or  cultivated  field,  or 
any  highway,  by  which  the  property  of  another  is  injured  or 
destroyed,  he  shall  be  fined  not  exceeding  five  hundred  dol- 
lars, or  imprisoned  in  the  county  jail  not  more  than  one  year, 
or  by  both  fine  and  imprisonment,  in  the  discretion  of  the  court. 

Approved,  March  16,  1878. 


Form  of  Indiotment. 

The  State  OF  Iowa,  )     District  Court  of  the  county  of term,  1878. 

vs.  \ 

j         Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of  willfully  setting  out  fire,  committed  as 
follows:  The  said  .  .  .  ,  on  or  about  the  .  .  .  day  of  .  .  .  ,  187. .,  in  the  county 
of .  .  .  and  State  of  Iowa,  did  willfully  and  without  using  proper  care,  set  on  tire  a 
^rtain  prairie  in  said  county  and  state  situate,  and  called  "  High  Prairie."  said  prai- 
rie being  in  an  inhabited  part  of  said  county  of  Linn;  and  the  said  J  S.  not  being 
the  owner  of  said  prairie,  and  by  reason  of  which  the  property  of  one  S  F,  to-wit : 
one  stick  of  hay,  was  destroyed,  he,  the  said  S  F,  being  an  adjoining  owner  of  said 
prairie,  contrary  to  and  in  violation  of  law. 

Seo.  3890.  If  any  person  set  fire  to  and  burn,  or  cause  to 
^burned,  any  prairie  or  timber  land,  and  allow  such  lire  to 
^pe  from  his  control,  between  the  first  day  of  September 
^n  any  year,  and  the  first  day  of  May  following,  he  shall  be 
^med  guilty  of  misdemeanor,  and  upon  conviction  thereof, 
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shall  be  punished  by  imprisonment  in  the  county  jail  not  more 
than  thirty  days,  or  by  fine  not  exceeding  one  hundred  dol- 
lars.    [Limitation,  by  section  4168,  one  year.] 

Form  of  Inforuuttioa. 

The  State  of  Iowa,  ")  Before  ....  a  justice  of  .  .  .  cotinty,  Iowa, 
vs.  [• 

j      Information. 

.  .  .  did,  between  the  first  day  of  September,  1876,  and  the  first  day  of  May, 
1877,  set  fire  to  and  cause  to  be  burned,  a  certain  piece  of  prairie  land  in  said  county 
and  state  aforesaid,  known  and  designated  as  "Shepherd's  Prairie,"' and  then  and 
there  allowed  said  fire  to  escape  beyond  his  control,  between  the  dates  above  stated, 
contrary  to,  and  in  violation  of.  law. 

It  is  held,  in  civil  cases,  that  where  a  party  willfully,  care- 
lessly, or  negli<^ently  sets  out  fire,  and  it  escapes  into  another's 
property,  he  is  liable  for  the  damages  resulting  from  his  act, 
and  it  is  not  necessary,  in  order  to  fix  his  liability,  that  the  act 
should  have  been  done  with  intent  to  injure  the  party  com- 
plaining. Jacobs  V.  Andrews^  4  Iowa,  506;  De  France 'c, 
Spencer^  2  G.  Gi*eeue,  462;  Ilanlon  v,  Iixgram^  3  Iowa,  81. 

A  person  setting  out  fire  between  the  first  day  of  Sep- 
tember and  May  first  following,  is  absolutely  liable  for  dama- 
ges caused  by  its  escape  on  to  the  premises  of  another,  regard- 
less of  the  question  of  diligence.     Conn  v.  May^  36  Iowa,  241' 

SODOMY. 

Sodomy,  sometimes  called  ''buggery,*'  and  sometimes  the  *'<5^* 
fense  against  nature,"  is  defined  as  being  a  carnal  copulati^^ 
by  two  human  beings  with  each  other  against  nature,  or  hy  * 
human  being  with  a  beast.     1  Bishop's   Grim.  Law,  548,  s^^ 
tion  948,  4th  ed.     Unlike  rape,  sodomy  may  be  committ^ 
between  two  persons,  both  of  whom  consent;  so  husband  at^ 
wife  can  perpetrate  thisoflfense  together;  so  can  two  men,     ^^ 
a  boy  and  a  man.     2  Bishop  Grim.  Law,  649,  section  1173, 9^  ^ 
ed.     See,  also,  Roscoe's  Cr.  Ev.,  marginal  page  944,  7th  ed. 

Sodomy  is  not  a  crime  under  the  laws  of  Iowa,  and  r^^ 
punishable  as  such.    Estes  v.  CarteVy  10  Iowa,  400. 

SUPPRESSION  OF  ANY  LAST  WILL. 

Section  4075.  If  any  person  having  in  his  possession,  ^J 
under  his  control,  any  last  will  and  testament  of  any  deceas^*^ 
person,  willfully  suppress,  secrete,  deface,  or  destroy  the  saui^^ 
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p  any  eodicil  thereto  belonging,  with  intent  to  injure  or  de- 
aud  any  devisee,  legatee,  or  other  person,  he  shall  be  pun- 
lied  by  imprisonment  in  the  penitentiary  not  more  than 
>ven  years,  or  by  fine  not  exceeding  one  thousand  dollars  and 
nprisonraent  in  the  county  jail  not  moi-e  than  one  year. 
Liimitation,  by  section  4167,  three  years.] 


Form  of  Indiotment 

fiE  State  OF  Iowa,')     In  the  District  Court  of  .  .   .  county,.  .  .  term,  1878. 
vs.  > 

J      Indictment. 

The  grand  jury  of  the  county  of  .  .  .  ,  in  the  name  and  by  the  authority  of  th« 
ate  of  Iowa,  accuse  ...  of  the  crime  of  suppressing  the  last  will  of  a  deceased 
isoD.  committed  as  follows :    That  the  said  .    .   .  ,  on  or  about  the  .   .   .  day  of 

.  .  ,  187  . ..  in  the  county  of  .  .  .  and  State  of  Iowa,  did  have  in  his  possession 
id  under  his  control  for  safe  keeping,  and  for  the  use  of  the  testator  and  his  heirs,  a 
rtain  will  purporting  to  be  the  last  will  and  testament  of  one  A  L,  placed  in  the 
jids  of  the  said  defendant  by  said  testator,  and  while  in  his  possession  on  said  .  . 
ly  of  .  .  .  ,  within  and  for  said  county  and  State,  did  then  and  there  willfully  and 
ilawfully  suppress  said  will,  with  intent  then  and  there,  to  injure  and  defraud  A  B, 
D,  and  E  F,  legatees  of  said  A  L,  deceased,  contrary  to,  and  in  violation  of  law. 

STIREEING  UP  QUAEEELS. 

Section  3964.     If  any  jndge,  justice  of  the  peace,  clerk  of 

ny  court,  sheriff,  coroner,  constable,  attorney  or  counselor  at 

iw,  encourage,  excite,  or  stir  up  any  suit,  quarrel,  or  contro- 

ersy  between  two  or  more  persons,  with  intent  to  injure  such 

erson  or  persons,  he  shall  be  punished  by  fine  not  exceeding 

ve  hundred  dollars,  and  shall  be  answerable  to  the  party  in- 

nred  in  treble  damages.     [Limitation,  by  section  4167,  three 

ears.] 

Form  of  Indiotment. 

"RR  State  of  Iowa.  1     In  District  Court  of  ...  .  county, ....  term,  18T8. 
vs.  \ 

J      Indictment. 

The  grand  jury  of  the  county  of .  .  .  .  in  the  name  and  by  the  authority  of  the 
t«te  of  Iowa,  accuse  .  .  of  the  crime  of  unlawfully  encouraging  suits,  committed  as 
>llows:  The  said  .  .  on  or  about  the  .  .  day  of  .  .  ,  187...  in  thecounty  of  .  .  , 
ndState  of  Iowa,  then  and  there  being  a  justice  of  the  peace  of  Marion  Twp..  county 
nd  State  aforesaid,  and  acting  as  such,  did  on  the  day  aforesaid,  unlawfully  and  will- 
aUy  encourage,  excite,  and  stir  up  a  suit  between  one  A.  as  plaintiff,  and  one  B.  as 
^ndant.  by  then  and  there  advising  and  encouraging  the  said  A.  in  bringring  a  cer- 
Ain action  in  replevin  before  him  as  such  justice  of  the  peace,  against  the  said  B,  well 
Uiowing  at  the  time  that  the  said  A.  had  no  cause  of  action  against  the  said  B.  but 
discouraged  and  advised  the  commencement  of  said  action  with  intent,  then  and 
Atere  to  injure  the  said  B..  contrary  to,  and  in  violation  of.  law. 

A  barrator  is  defined  to  be  a  common  mover,  exciter  or 
^aintainerof  suits  or  quarrels,  either  in  courts  or  in  the  coun- 
try, and  it  is  said  not  to  be  material,  whether  the  courts  be  of 
'^rd  or  not,  or  whether  such  quarrels  relate  to  a  disputed 
^tleor  possession  or  not;  but  that  all  kinds  of  disturbances 
^  the  peace,  and  the  spreading  of  false  rumors  and  calum- 
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iiies,  whereby  discord  and  disquiet  may  grow  amongst  neigh- 
bors, are  as  proper  instances  of  barratry  as  the  taking  or 
keeping  possession  of  lands  in  controrersy.  But  a  man  is 
not  a  barrator  or  in  a  respect  of  any  number  of  false  actions 
brought  by  him  in  his  own  right,  unless,  as  it  seems,  snch  ac- 
tions should  be  entirely  groundless  and  vexatious,  without  any 
matter  of  color.  Nor  is  an  attorney  a  barrator,  in  respect  of 
his  maintaining  his  client  in  a  groundless  action  to  the  com- 
mencement of  which  he  was  in  no  wise  privy.  Hawk  P.  C, 
page  1,  chapter  81.  Barratry  is  a  cumulative  offense,  and  the 
party  must  be  charged  as  a  common  barrator.  It  is,  therefore, 
insufficient  to  prove  the  commission  of  one  act  only.  Hawk 
P.  C,  chapter  81;  6  Mod.,  262;  Eoscoe's  Crim.  Ev.,  7th  ed., 
marginal  page  314. 

Elements — Number  of  acts. 

Whether  three  acts  of  barratry  constitutes  the  perpetrator 
of  them  a  common  barrator,  quceref  Com.  v,  McCullough^ 
15  Mass.,  227. 

SUFFERING  PEISONER  TO  ESCAPE. 

Section    3953.     If  any  jailor  or  other  officer  voluntarily 
suffer  any  prisoner  in  his  custody  upon  a  charge,  or  convictioa 
of  a  felony,  punishable  by  imprisonment  for  life,  to  escape,  he^ 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
more  tlian  ten  years,  nor  less  than  one  year. 

Sec.  3954.  If  any  jailor  or  other  officer  voluntarily  suffer 
any  prisoner  in  his  custody  upon  charge  or  conviction  of  any 
other  felony  to  escape,  he  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  more  than  eight  years,  or  by  fine  not 
more  than  one  thousand  dollars. 

Sec.  3955.  If  any  jailor  or  other  officer  suffer  any  prisoner 
in  his  custody  upon  charge  or  conviction  of  any  public  offense 
to  escape,  he  shall  be  punished  by  fine  not  exceeding  one 
thousand  dollars  and  by  imprisonment  in  the  penitentiary  not 
exceeding  five  years.  [Limitation,  by  section  4167,  three 
years.] 

Form  of  Indiotment. 

The  State  of  Iowa  \     District  Court  of  the  county  of term.  1878. 

vs.  V 
j      Indictment. 

The  grand  jury  of  the  county  of .  .  .  ,  in  the  name  and  by  the  avthority  of  the 
State  of  Iowa,  accuse  ...  of  the  crime  of .  .  .  ,  suffering  a  prisoner  to  escape, 
committed  as  follows:  The  said  .  .  .  ,  on  or  about  the  .  .  .  day  of  187  .  ,in  the 
county  of .   .   .  ,  and  State  of  Iowa,  then  and  there  being  the  sheriff  and  jailor  of 
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.  .  .  county,  Iowa,  and  having  then  and  there  in  his  charge,  one  B,  by  virtue  of  a 
certain  warrant  of  commitment  issued  by  the  District  Court  of  Linn  county,  Iowa, 
on  a  conviction  of  a  felony,  to  wit:  murder,  and  having  the  said  B  then  and  there  in 
His  custody  by  virtue  of  said  warrant,  did  then  and  there  unlawfully,  willfully  and 
voluntarily  suffer  said  B,  prisoner  as  aforesaid,  to  escape,  contrary  to,  and  in  violation 
of,  law. 

The  same  form  may  be  used  with  slight  changes  for  violations  under  sections 
3964  and  3955. 

SWINDLING. 

Laws  of  1876,  ohapteb  30,  page  23. 

Section  1.  Tliat  whoever  bj  the  means  of  three-card  moiite  so 
called,  or  any  other  form  ordevice,Bleightof  hand  or  other  means 
whatever,  hy  nse  of  cards  or  instruments  of  h'ke  character,  ob- 
tains from  another  person  any  money  or  other  property  of  any 
description,  shall  be  deemed  guilty  of  the  crime  of  swindling, 
and  shall,  on  conviction  thereof,  be  punished  by  fine  not  less 
than  two  hundred  nor  more  than  two  thousand  dollars,  or  by 
imprisonment  in  the  penitentiary  not  less,  than  two  years  nor 
more  than  five  years,  or  by  both  such  fine  and  imprisonment 
in  the  discretion -of  the  court.  All  persons  aiding,  encourag- 
ing, advising  or  confederating  with,  or  knowingly  harboring 
or  concealing  any  such  person  or  persons,  or  in  any  manner 
being  accessory  to  the  commission  of  the  above  described 
offense,  or  confederating  together  for  the  purpose  of  playing 
Buch  games,  shall  be  deemed  principals  therein,  and  punished 
accordingly. 

Sec.  2.  The  jurisdiction  of  all  the  offenses  described  in 
section  one  (1)  of  this  act  which  shall  be  committed  on  any 
railroad  car,  coach,  train,  boat,  or  other  public  conveyance, 
or  in  or  at  any  railroad  station  or  depot  shall  be  in  any  county 
through  which  said  car,  coach,  train,  boat,  or  other  public  con- 
"veyance  may  pass  during  the  trip  or  voyage,  or  in  which  the 
"trip  or  voyage,  may  beging  or  terminate,  and  in  all  other  cases 
the  jurisdiction  shall  be  in  the  county  in  which  the  offense  is 
committed. 

Skc.  3.  Every  person  shall  possess  the  power  and  authority, 
*nd  it  shall  be  the  duty  of  every  conductor,  or  other  employe 
c»n  any  railroad,  car  or  train,  and  of  every  captain,  clerk,  or 
>ther  employes  or  [on]  any  boat,  or  station  agent  at  any  rail- 
way depot,  or  the  oflicers  of  any  fairs  or  fair  grounds,  or  the 
Proprietors  of  any  place  of  public  resort,  and  other  [their] 
^^nployes,  with  or  without  warrant  to  arrest  any  person  or 
Persons  whom  they  or  either  of  them  shall  find  in  tlie  act  of 
^nimitting  any  of  these  offenses  mentioned  in  the  first  sec- 
tion of  this  act,  or  any  person  or  persons,  whom  he  or  they 
^ay  have  good  reason  to  believe  to  have  been  guilty  of  the 
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commission  of  the  said  offenses,  and  to  take  such  person  or 
persons  before  a  magistrate  in  any  county  where  jurisdiction 
to  try  said  offenses  exists  by  virtue  of  this  act,  and  deliver 
such  person  or  persons  so  arrested  to  the  magistrate,  and  make 
written  complaint  under  oath  of  the  facts.  And  for  executing 
the  powers  conferred  by  this  section  the  person  making  the 
arrest  shall  possess  the  same  powers  in  all  respects  as  are 
exercised  by  oflScers  with  warrants,  including  the  power  to 
summon  assistance;  and  it  shall  be  the  duty  of  the  person 
making  such  arrest  to  also  arrest  the  person  injured  or  de- 
frauded by  reason  of  the  commission  of  any  of  the  offenses 
mentioned  in  section  one  (1)  of  this  act,  and  take  such  person 
before  the  examining  magistrate,  who  shall  reauire  such  per- 
son to  give  security  to  appear  and  testify  on  the  trial  of  tlie 
cause,  and  such  person  or  persons  shall  not  be  deemed  to  be 
guilty  of  the  offense  mentioned  in  section  one  (1)  of  this  act, 
nor  of  the  offense  of  gambling,  unless  such  person  or  persona 
shall  have  failed  to  appear  and  give  evidence  on  the  trial. 
And  the  persons  performing  the  services  required  by  this  act 
shall  receive  the  same  compensation  as  sheriffs  receive  for 
like  services. 

Sec.  4.  It  shall  be  the  duty  of  any  conductor,  captain,  hotel 
or  saloon  keeper,  proprietor  or  manager  of  any  public  con- 
veyance or  place  of  public  resort,  and  the  officers  of  any  fair 
or  fair  grounds,  to  eject  from  his  car,  train,  boat,  hotel,  saloon, 
public  conveyance,  fair  ground,  or  place  of  public  resort,  any 
person  known  to  him  or  whom  he  has  good  reason  to  believe 
to  be  a  three-card-monte-man,  or  who  offers  to  wager  or  bet 
money  or  other  valuable  thing,  upon  what  is  commonly  known 
as  three-card-monte,  or  bet  on  any  trick,  or  game  with  cards 
or  other  gaming  device,  and  for  such  ejectment  no  action  for 
damages  shall  be  maintained.  And  any  parties  operating  any 
public  conveyance  by  which  passengers  are  carried,  shall  keep 
posted  up  a  copy  of  this  law  in  such  conveyance. 

Sec.  5.  Any  conductor  of  a  railroad  train,  captain  of  any 
steamboat,  proprietor  or  manager  of  any  public  conveyance, 
officer  of  any  fair  or  fair  grounds,  or  place  of  public  resort, 
any  hotel  or  saloon  keeper,  or  their  agents  or  employes,  who 
shall  fail,  neglect,  or  refuse  to  perform  the  duties  lierein  men- 
tioned, or  who  shall  knowingly  suffer  or  permit  a  violation  of 
this  act,  shall  be  deemed  guilty  of  a  misdemeanor  and  the 
jurisdiction  of  such  offense  shall  be  the  same  as  that  provided 
in  section  two  of  this  act. 

Sec.  6.  Any  person  may  be  convicted  for  violation  of  sec- 
tion number  one  (1)  of  this  act,  on  his  own  confession  oat  of 
court,  or  upon  the  testimony  of  an  accomplice. 
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TELEGEAPH  OPERATOKS. 

Section  1328.  Any  person  employed  in  transmitting  mes- 
sages by  telegraph,  must  do  so  without  unreasonable  delay, 
and  any  one  who  willfully  fails  thus  to  transmit  them,  or  who 
intentionally  transmits  a  message  erroneously,  or  makes 
known  the  contents  of  any  message  sent  or  received  to  any 
person  except  him  to  whom  it  is  addressed,  or  to  his  agent  or 
attorney,  is  guilty  of  a  misdemeanor.  [Limitation,  by  section 
4168,  one  year.] 

There  being  no  punishment  prescribed  for  the  violation  of 
the  above  section,  the  same  comes  within  the  provisions  of 
section  3967  of  the  Code.  Erery  person  who  is  convicted  of 
a  misdemeanor,  the  punishment  of  which  is  not  otherwise 
prescribed  by  any  statute  of  the  State,  shall  be  punished  by 
imprisonment  in  the  county  jail  not  more  than  one  year  or 
by  line  not  exceeding  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment.  It  is,  therefore,  an  indictable  misdo^ 
meanor. 

Form  of  ladictmont. 

The  State  of  Iowa,  )     In  District  Court  of  .  .  .  couDty, .  .  .  term,  1878. 
vs. 


L,  '\     In  District  Court  of  .  .  . 
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That  C  D.  on  .  .  .  ,  at  .  .  .  .  did  deliver  to  the  said  A  B.  he,  the  said  A  B,  be* 
ing  then  and  there  the  acting  ^ent  and  telegraph  operator  for  the  Western  Union 
Telegraph  Company,  at  M.  Iowa  a  cerfain  written  message  directed  to  .  ...  and 
in  words  and  figures  following  [here  copy  telegram]  to  be  transmitted  and  forwarded 
at  once  to  said  .  .  .  ,  which  the  said  A  B  willfully  and  unlawfully  iiEuled  to  do,  con- 
trary, etc. 

Or,  did  willfully  and  unlawfully  transmit  a  certain  message,  erroneously,  to  .   .   . 
delivered  to  him  by  .   .  .  ,  as  the  telegraph  operator  of  the  Western  Union  Tele- 
graph Comply,  at  M,  written  as  follows  [here  insert  telegram],  which  he.  the  said 
A  B.  willfully  and  erroneously  delivered  as  follows  [here  show  to  whom  it  was  de- 
Uvered],  contrary,  etc. 

Element  coKsmunNG  this  grime. 

The  production  of  a  telegram,  in  pursuance  of  a  subpoena 
or  order  of  court  in  a  judicial  proceeding,  does  not  consti- 
tnte  the  unlawful  exposure  of  a  telegram  so  as  to  constitute  a 
Tiolation  of  law.  2  Parson's  Select  Cases,  274;  Allen's  Tel- 
egraph Cases,  page  1. 

Witness— Evidi;nob — Pkivileged  communication. 

A  witness  is  compelled  to  produce  or  disclose  the  contents 
of  a  telegram  when  done  in  a  judicial  proceeding  on  a  sub- 
poena or  by  order  of  court.  2  Parson's  Select  Cases,  274; 
Allen's  Telegraph  Cases,  page  1. 
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Operators — Witnesses. 

An  operator  is  bound  to  testify  to  the  contents  of  a  mes- 
sage if  it  be  material.  State  v,  Litchfield^  10  Am.  Law  Keg- 
ister,  376. 

THREATENING    THE    COMMISSION    OF    AN    OF- 
FENSE. 

Section  4115.  Whenever  complaint  is  made  before  a  mag- 
istrate, that  any  person  has  threatened  to  commit  any  public 
offense  punishable  by  the  laws  of  this  State,  and  such  magis- 
trate is  satisfied  that  there  is  reason  to  fear  the  commission 
of  such  offense,  lie  may  issue  a  warrant  for  the  arrest  of  the 

Eerson  complained  of;  and  the  officer  to  whom  the  same  shall 
e  delivered  for  service,  shall  forthwith  arrest  and  bring  the 
accused  before  such  magistrate;  or,  in  case  of  his  absence  or 
inability  to  act,  before  tlie  nearest  and  most  accessible  magis- 
trate of  the  same  county.  When  the  name  of  the  person 
complained  of  is  unknown,  he  may  be  designated  in  the  war- 
rant by  any  name,  and  the  warrant  issued  in  pursuance 
hereof  may  be  executed  by  any  peace  officer,  in  any  county  of 
the  State;  jproi'/rf^rf,  that  when  issued  by  a  magistrate  other 
than  by  a  judge  of  the  supreme,  district  or  circuit  courts,  it 
cannot  be  served  in  any  county  other  than  that  in  which  it  is 
issued,  unless  authenticated  as  is  required  in  case  of  a  wari*aut 
of  arrest  issued  on  a  preliminary  information. 

Sec.  4116.  When  the  person  arrested  is  taken  before  a 
magistrate  other  than  the  one  who  issued  the  warrant,  the 
peace  officer  who  executed  the  same,  and  who  has  charge  of 
the  person  arrested,  must,  at  the  same  time,  deliver  to  the 
magistrate  before  whom  the  person  arrested  is  taken,  the  war- 
rant with  his  return  indorsed  and  subscribed  by  him,  and  the 
complaint  and  other  affidavits,  if  any,  on  which  the  warrant 
was  issued,  must  be  sent  to  the  magistrate  before  whom  the 
person  arrested  is  taken,  and  if  they  cannot  be  procured,  the 
complainant  and  his  witness,  if  any,  must  be  subpoenaed,  if 
necessary,  by  the  magistrate  before  whom  the  person  arrested 
is  taken,  to  appear  before  him  and  make  a  new  complaint  and 
affidavits. 

Sec.  4117.  When  the  person  complained  of  is  brought  be- 
fore the  magistrate,  if  the  cliarge  be  controverted,  the  magis- 
trate must  take  testimony  in  relation  thereto.  The  evidence 
must  be  reduced  to  writing  and  subscribed  by  the  witnesses. 

Laws  of  1878,  chapter  35 — Change  of  ventte. 

AN  ACT  to  Amend  Section  4117,  Title  25,  Chapter  4  of  the  Code:  "  Of  Se- 
curity to  Keep  the  Peace." 
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Be  it  enacted  hj  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  section  4117  of  theCode  be  and  is  hereby 
amended  by  inserting  after  the  word  "  thereto,"  in  section 
4117,  the  following:  "And  a  change  of  venue  may  be  had  as 
in  preliminary  examinations." 

Approved  March  12,  18.78. 

Sec.  4118.  If  it  appear  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offense  alleged  to  have  been  threatened, 
the  person  complained  of  mnst  be  discharged,  and  the  com- 
plainant may  be  ordered  to  pay  the  costs  of  the  proceeding  if 
the  magistrate  regards  the  complaint  as  nnfounded  and  frivo- 
lous, and,  unless  when  the  proceeding  is  before  a  judge  of 
the  supreme,  district,  or  circuit  court,  may  issue  execution 
therefor,  and  when  the  proceeding  is  before  a  judge  of  the 
supreme,  district,  or  circuit  court,  he  shall  transmit  the  com- 
plaint, aflSdavits,  warrant,  and  order,  to  the  clerk  of  the  dis- 
trict court  of  the  county,  who  shall  file  the  same,  make  a 
memorandum  thereof  in  the  judgment  docket,  and  issue  ex- 
ecution therefor  immediately. 

Sec.  4119.  If  there  be  just  reason  to  fear  the  commission 
of  the  offense  the  person  complained  of  shall  be  required  to 
enter  into  an  undertaking  in  such  sum  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sureties,  to  abide  the  order 
of  the  district  court  of  the  county  at  the  next  term  thereof, 
and  in  the  meantime  to  keep  the  peace  towards  the  people  of 
this  State,  and  particularly  towards  the  person  against  w^hom, 
or  whose  property,  there  is  reason  to  fear  the  offense  may  be 
committed. 

Sec.  4120.  If  the  undertaking  required  by  the  last  section 
be  given,  the  party  complained  of  must  be  discharged.  If  he 
do  not  give  it,  the  magistrate  must  commit  him  to  prison, 
specifying  in  the  warrant  the  requirements  to  give  security, 
the  amount  thereof,  and  the  omission  to  give  the  same. 

Sec.  4121.  If  the  person  complained  of  be  committed  for 
not  giving  an  undertaKing,  he  may  be  discharged  by  a  magis- 
trate upon  giving  the  same. 

Sec.  4122.  T^lie  undertaking,  together  with  the  complaint, 
aflSdavits,  if  any,  and  other  papers  in  the  proceeding,  must 
be  returned  by  the  magistrate  to  the  district  court  of  the 
connty  by  the  first  day  of  the  next  term  thereof. 

Sec.  4123.  Any  person  who,  in  the  presence  of  a  court  or 
magistrate,  shall  assault  or  threaten  to  assault  another,  or  to 
commit  an  offense  against  the  person  or  property  of  another, 
or  contends  with  another  with  angry  wonJs,  may  be  ordered, 
without  the  process,  to  enter  into  an  undertaking  to  keep  the 
P^ace  for  a  period  of  time  not  exceeding  beyond  the  next 
^fna  of  the  district  court  of  the  county  as  hereinbefore  pro- 
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vided,  and  in  case  of  Ihb  omission  to  comply  witk  said  order, 
he  may  be  committed  accordingly. 

IN  DISTRICT   OOTTBT. 

Sec.  4124.  The  district  court  may,  on  the  conviction  of 
any  person  for  an  offense  against  -the  person  or  property  of 
another,  wlien  necessary  for  tlie  public  good,  require  the  de- 
fendant to  enter  into  an  undertaking  to  keep  the  peace  as 
hereinbefore  provided,  and  on  his  omission  todo  so,  may  com- 
mit him  accordingly. 

Sec.  4125.  A  person  who  has  entered  into  an  undertaking 
to  keep  the  peace,  when  required  by  a  magistrate  as  herein- 
before provided,  must  appear  on  the  first  day  of  the  next  term 
of  the  district  court  of  the  county,  and  if  the  complainant 
appear  and  the  person  bound  by  the  undertaking  does  not  ap- 
pear, the  court  may  forfeit  his  undertaking,  and  order  the 
same  to  be  prosecuted  unless  his  default  be  excused. 

Sec.  4126.  If  the  principal  in  the  undertaking  appear, 
and  the  complainant  does  not  appear,  or  if  neither  of  the 
parties  appear,  the  court  shall  enter  an  order  discharging  the 
undertaking;  but  if  both  parties  appear,  the  court  shall  hear 
their  proofs,  and  may  require  a  new  undertaking  in  such  sum 
as  it  shall  prescribe  for  a  period  not  exceeding  one  year;  and 
may  commit  the  defendant  until  the  same  be  given.  Judg- 
ment shall  be  entered  against  the  party  held  to  keep  the  peace 
for  all  the  costs  of  the  proceeding;  but  if  it  is  made  to  appear 
to  the  court  that  the  proceeding  was  instituted  without  prob- 
able cause,  the  court  may  render  judgment  against  the  com- 
plainant for  such  costs. 

Sec.  4127.  An  undertaking  to  keep  the  peace  is  broken  by 
the  forfeiture  of  the  same,  by  the  court,  as  hereinbefore  pro- 
vided, or  upon  the  conviction  of  the  party  bound  by  the  un- 
dertaking of  a  breach  of  the  peace. 

Sec.  4128.  Upon  the  district  attorney  producing  evidence 
of  such  conviction  to  the  district  court  to  which  the  under- 
taking is  returned,  the  court  must  order  the  undertaking  to 
be  prosecuted,  and  the  district  attorney  must,  thereafter,  com- 
mence an  action  upon  it. 

Sec.  4129.  In  the  action,  the  offense  stated  in  the  record 
of  conviction  must  be  alleged  as  the  breach  of  the  undertak- 
ing, and  is  conclusive  evidence  thereof. 


Form  of  Information. 


The  State  of  Iowa,  ")  In  Justices  Court,  before  .  •  . ,  a  Justice  of .  .  county. 

vs.  > 
J      Information. 

The  defendant  is  accused  of  the  crime  of  threatenin^f  the  commission  of  a  public 
offense:    For  that  the  deiiendant  in  the  township  of ooontj,  Iowa,  oo 
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the  .  .  .  day  of  .  .  .  ,  1878,  did  willfully  and  unlawfully  threaten  to  commit  a 
public  offense  by  then  and  there  threatening  to  take  the  life  of  A  B,  and  this  affiant 
does  and  has  reason  to  believe  that  the  said  defendant  will  carry  his  threat  into  exe- 
cution, if  not  prevented  from  so  doing,  contrary  to,  and  in  violation  of,  law. 

EvroENCE — Defendant  not  a  competent  witness. 

Under  section  4115  above  and  section  4556  of  the  Civil 
Code,  chapter  37,  title  "  Evidence,"  which  last  provides  that 
"  the  rules  of  evidence  prescribed  in  the  civil  part  of  this 
Code,  shall  apply  to  criminal  proceedings  as  far  as  applicable, 
and  as  they  are  not  inconsistent  with  the  provisions  of  this 
chapter;  but  nothing  contained  in  this  title  shall  render  any 
person  who,  in  any  criminal  proceeding,  is  charged  with  the 
commission  of  any  public  offense,  competent  or  compellable 
to  give  evidence  thereon  for  or  against  himself."  A  party 
charged  with  a  public  offense  is  not  a  competent  witness  in 
his  own  behalf.  State  v.  Laffer^  38  Iowa,  422.  But  now, 
under  the  law  of  1878  (see  title  Evidence),  a  prisoner  may  tes- 
tify in  his  own  behalf.  And  the  threatening  the  commission 
of  an  offense  is  a  criminal  charge  within  the  meaning  of  the 
law.  State  v,  Bates^  23  Iowa,  97.  This  point  was  fully  de- 
cided in  State  v.  Darrington^  December  Term,  1877  (Wes- 
tern Jurist,  March  number,  1878,  page  185),  holding  that  the 
defendant  cannot  be  a  witness  in  his  own  behalf. 

Testimony  in  wbitino. 

Tlie  failure  of  a  justice  of  the  peace,  where  a  party  is 
charged  with  threatening  to  commit  an  offense  against  a  per- 
son or  property  of  another,  to  reduce  the  evidence  to  writing, 
and  cause  the  same  to  be  subscribed  by  the  witnesses  as  re- 
quired by  section  2T81,  Code  of  1851,  which  is  the  same  as 
section  4117,  Code  of  1873,  furnishes  no  good  reason  for  dis- 
missing the  proceedings,  on  motion  in  the  district  court. 
The  jurisdiction  of  the  district  court,  in  such  cases,  is  in  no 
sense  in  the  nature  of  an  appeal  from  the  judgment  or  de- 
cision of  the  justice.    State  of  Iowa  v.  Grihtlej  3  Iowa,  217. 

District  court  is  not  confined  to  evidence  taken  before 

JUSTICE. 

On  hearing,  the  district  court  is  not  confined  to  the  testi- 
mony written  down  by  the  justice,  but  may  hear  oral  evi- 
dence, and  the  court  is  not  restricted  to  the  testimony  given 
before  the  inferior  court.    lb. 
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Costs — To  whom  taxed. 

Where  the  prosecuting  witness  fails  to  appear  in  the  dis- 
trict court,  the  undertaking  is  discharged  at  the  defendant's 
cost,  as  the  costs  before  the  justice  are  always  properly  charg- 
able  to  the  defendant,  unless  there  is  a  hearing  in  the  district 
court  and  a  finding  in  the  defendant's  favor;  in  that  case  be  is 
not  liable  for  costs  in  that  court.  State  v.  &ribile,  3  Iowa, 
217;  State  v.  Leathers,  16  Iowa,  406. 

Costs  taxed  to  unsuccessful  party. 

Where  a  re-exaraination  is  had  in  the  district  court  at  the 
instance  of  the  prosecuting  witness,  with  a  view  of  continu- 
ing the  defendant  under  bonds,  and  the  complaint  fails,  oris 
found  groundless,  the  costs  made  in  the  district  court,  in  that 
event,  will  be  taxed  to  the  unsuccessful  party.  State  v. 
Leathers,  16  Iowa,  406. 

Failure  of  prosecuting  witness  to  appear. 

The  failure  of  the  prosecuting  witness  to  appear  at  the  dis- 
trict court  and  further  prosecute  the  defendant  who  has,  upon 
his  information,  been  placed  under  bond  to  keep  the  peace, 
does  not  warrant  a  judgment  against  such  prosecutor  for 
costs  that  have  been  incurred.  State  v.  Holliday,  22  Iowa, 
397. 

Discharge  in  district  court. 

Where  the  defendant  was  bound  over  upon  recognizance  m 
the  justice's  court  to  keep  the  peace,  and  he  appeared  in  the 
district  court  at  its  next  term,  but  the  complainant  not 
appearing,  and  there  being  no  trial  of  the  cause  in  order  to 
determine  whether  the  defendant  should  be  required  to  enter 
into  a  new  recognizance  or  not,  but  it  was  directed  to  dis- 
charge the  defendant's  recognizance,  held,  under  the  CoQ^ 
section  4126,  the  court  did  not  err  in  refusing  a  trial  as  de- 
manded by  the  defendant.  The  only  object  of  such  trial  ifl  '^ 
determine  whether  the  recognizance  should  be  continued  or  a 
new  one  required. 

Rule  as  to  costs. 

Where  the  defendant  demanded  a  hearing  and  trial  of  ^® 
case,  which  could  not  be  had  in  the  absence  of  the  compl**^' 
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it,  tlie  court  did  not  err  in  rendering  judgment  for  costs 
ithont  determining  tbo  question  involving  the  existence  of 
•obable  cause  for  the  proceeding.  The  judgment  dismissing 
e  case  is  to  be  regarded  as  an  order  discharging  the  recog- 
zance  of  defendant,  and  so  far  as  it  is  for  costs,  it  is  author- 
ed by  the  provisions  of  the  Code  cited.  State  v.  White^ 
>  Iowa,  325. 

ONDITIONAL  THREATS. 

A  threat  conplerl  with  a  condition  which  includes  the  per- 
)rmance  of  a  professional  duty  is  one  in  violation  of  law, 
nt  a  threat  coupled  with  a  condition  which  contemplates  the 
oing  of  an  unlawful  or  unnecessary  act  by  the  party  threat- 
ned,  furnishes  no  ground  for  complaint.  Richer/  v,  Davie^ 
llowa,  123. 

Appeal  from  judgment  of  costs. 

A  judgment  of  costs  against  a  prosecuting  witness  makes 
im  a  party  to  the  record,  and  entitles  him  to  the  right  of 
xceptions  and  appeal.     State  v.  Holliday^  22  Iowa,  397. 

HROWING    DEAD    ANIMALS    INTO    STREAMS, 

WELLS,  ETC. 

Section  4041.  If  any  person  throw,  or  cause  to  be  thrown, 
ly  dead  animal  into  any  river,  well,  spring,  cistern,  reservoir, 
ream,  or  pond,  he  shall  be  punished  by  imprisonment  in  the 
>unty  jail  not  less  than  ten  nor  more  than  thirty  days,  or  by 
[16  not  less  than  five  nor  more  than  one  hundred  dollars, 
-•imitation,  by  section  4168,  one  year.] 

Form  of  Inforuuttion. 

*IIE  State  of  Iowa  T     Before  .  •  . ,  a  justice  of ,  .  .  county,  Iowa, 
vs.  > 
J      Information. 

The  defendant  is  accused  of  the  crime  of  throwing  a  dead  animal  into  a  well,  for 
^t  the  defendant  on  or  about  the  .  .  •  day  of  .  .  .  ,  187. ..  in  the  township  of 
•  . ,  county  of  .  •  .  ,  and  State  of  Iowa,  did  unlawfully  throw  a  dead  animal, 
*~^it:  a  dead  hog,  into  a  certain  well  there  situated,  in  .  .  .  township,  .  .  . 
^nty,  and  Slate  aforesaid,  the  said  well  being  tlie  properly  of  one  W  M,  which 
^^  was  then  and  there  being  used  by  the  said  W  M,  for  domestic  purposes,  which 
^^  sud  defendant  well  knew  at  ihe  time. 

^^  did  then  and  there  unlawfully  in  the  township  of  Marion,  county  and  State 
"'^'^csaid.  throw  a  dead  animal,  to-wit:  a  dead  horse,  into  a  certain  stream,  to-wit: 
^^^  Creek,  contrary  to,  and  in  violation  of,  law. 

2i 
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TRANSACTING  BUSINESS  WITHOUT  A  LICENSE 

Section  4046.  If  any  person  carry  on  or  transact  any 
business  or  occupation  without  license  therefor  when  socli 
license  is  reqnirea  by  any  law  of  this  state,  he  shall  be  fined 
in  a  sum  not  exceeding  one  hundred  dollars,  or  imprisoned  in 
in  the  county  jail  not  exceeding  thirty  days. 

Sections  906  and  907  provide  that  a  tax  for  state  purposes 
be  levied  upon  peddlers  of  merchandise,  not  manufactured  in 
this  State,  for  license  to  peddle  throughout  the  State,  and  tbat 
such  licenses  must  be  obtained  from  the  county  auditor;  and 
upon  a  conviction  of  so  peddling  without  a  license,  the  offender 
shall  forfeit  and  pay  to  the  county  treasurer,  in  addition  to 
the  fine  imposed  upon  him  for  the  misdemeanor,  double  the 
amount  of  license  for  one  year,  as  fixed  by  said  section  906; 
and  as  amended  by  chapter  sixty-two,  laws  of  1874,  with  the 
proviso  that  it  does  not  apply  to  wholesale  dealers  in  any  of 
the  above  enumerated  articles,  who  use  wagons  for  the  deliv- 
ery of  goods  sold  at  wholesale  prices  and  by  the  box  or  pack- 
age. 

Laws  of  1876,  chapter  131. 

(1.)  Before  any  person  can  exhibit  any  traveling  show  or 
circus  not  prohibited  by  law,  or  show  any  natural  or  artiiiciw 
curiosity,  or  exhibition  of  horsemanship  in  a  circus  or  other- 
wise, for  any  price,  gain  or  reward,  in  any  county  outside  of 
the  limits  of  any  city  or  incorporated  town,  he  shall  obtain  » 
license  therefor  from  the  county  auditor  upon  the  payment  to 
the  county  treasurer,  of  such  sum  as  may  be  fixed  by  the 
board  of  supervisors,  not  exceeding  one  hundred  dollars  for 
each  and  every  place  in  the  county  at  which  such  show  or 
circus  may  exliibit. 

[2.)  If  any  person  shall  exhibit  any  show  above  contem- 
plated, without  having  first  obtained  such  license,  he  shall  he 
deemed  guilty  of  a  misdemeanor  and  punished  according!.^? 
and  shall  forfeit  and  pay  double  the  amount  fixed  for  Buch 
license,  for  the  use  and  benefit  of  the  school  fund. 

The  violation  of  this  section  is  an  indictable  offense. 

Laws  of  1874,  page  58. 

Section  1.  That  section  906,  of  chapter  2,  of  title  6,of  th® 
Code,  be  amended  by  adding  to  said  section  the  following  P^. 
viso:  Provided,  however,  that  nothing  in  this  section  BUft* 
apply  to  wholesale  dealers  in  any  of  the  above  enumerated  *^* 
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who  use  wagons  for  the  delivery  of  goods  sold  at  whole- 
rices  and  by  the  box  or  package.  [Limitation,  by  sec- 
108,  one  year.] 

Form  of  Information. 

TATE  OF  Iowa,")      Before  .   .   .,  a  justice  of  .   .   .   county,  Iowa. 

vs.  V 
J  Information, 

lefendant  is  accused  of  the  crime  of  peddling  without  a  license,  for  that  the  said 
nt  on  the  .  .  .  day  of  .  .  .  ,  187  .  .  in  the  county  of  .  .  .  ,  and  State  of 
ras  found  peddling,  selling,  and  having  for  sale  in  said  township,  certain 
vares  and  merchandise,  the  same  not  being  manufactured  within  this  State, 
said  A  B.  not  being  a  wholesale  dealer  therein,  and  not  having  obtained 
:  county  auditor  a  license  so  to  sell,  contrary  to,  and  in  violation  of,  law. 

statute  which  makes  it  a  penal  offense  to  travel  from 
to  place  for  the  purpose  of  "carrying  to  sell,  or  exposing 
e,  any  goods,  wares,  and  merchandise,"  without  a  license 
broker  and  peddler,  is  held  to  be  valid,  and  that  the  act 
exercise  of  the  police  power  of  the  State  and,  therefore, 
epugnant  to  the  requirement  of  the  Constitution,  that 
rule  of  taxation  should  be  uniform,"  and  such  act  is  not 
elation  of  the  Federal  Constitution.  Laws  prohibiting 
lie  of  liquor  or  the  keeping  of  dogs  without  license,  are 
iar  illustrations  of  the  exercise  of  police  power.  Such 
liave  been  upheld  by  this  court  upon  the  express  ground 
hey  were  not  an  exercise  of  the  taxing,  but  of  the  police 
•.  Carter  v.  Dow^  16  Wis.,  298:  Tenny  v,  Lenze^  16 
66;  State  v.  Ludington^  33  Wis.,  107.  Of  the  same 
eter  is  a  law  requiring  certain  insurance  agents  to  pay  a 
n  percentage  of  the  premium  received  by  them  to  the 
fire  department.  Fire  Department  v.  IleJfenstein^  16 
136.  In  Tenny  v.  Lenze^  it  was  expressly  held  that  the 
hat  the  license  fees  produced  revenue,  did  not  change  the 
eter  of  the  law;  it  was  still  an  exercise  of  the  police 
r. 

said  in  State  v.  Ludln^ton^  by  Chief  Justice  Dixon, 
t  the  legislature  has  power  to  ])rohibit  the  carr^n'ng  on  of 
usiness  of  hawkers  and  peddlers,  we  do  not  doubt."  So 
Baid  by  Chief  Justice  Siiaw",  in  Commonwealth  v,  AhjeVy 
ish.,  84.  '*  Rights  of  property,  like  all  other  social  and 
entional  rights  are  subject  to  such  reasonable  limitations 
eir  enjoyment  as  shall  prevent  them  from  bein/]^  injurious, 
toBDch  reasonable  restraint  and  regulations  established  by 
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law,  as  the  legislature,  nnder  the  governing  and  controlling 
power  vested  in  them  by  the  Constitution,  may  think  neces- 
sary and  expedient."  Mofrill  v.  State^  38  Wis.,  428;  20  Am. 
E.,  12. 

USING  BOX  OR  CASK  MARKED  BY  ANOTHER. 

Section  4080.  If  any  person  with  intent  to  defraud,  use 
any  cask,  package,  box  or  bale,  marked,  branded  or  stamped 
by  another,  for  the  sale  of  merchandise  or  produce  of  an 
inferior  quality,  or  less  in  quantity  or  weight  than  is  denoted 
by  such  mark,  stamp  or  brand,  lie  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  one  year,  or  by 
line  not  exceeding  two  hundred  dollars,  or  by  both  line  and 
imprisonment  at  the  discretion  of  the  court.  [Limitation,  by 
section  4167,  tliree  years.] 

Sec.  4081.  Every  person  who  is  convicted  of  any  gross 
fraud  or  cheat  at  common  law,  shall  l>e  punished  as  provided 
in  the  preceding  section  4080. 

Swindling  by  Three  Card  Monte,  etc.,  see  title  "  Swindling." 

UNLAWFUL   ASSEMBLIES  RIOTS  AND  DISTUBB- 

ANCES. 

Section  40G6.  When  three  or  more  persons  in  a  violent  or 
tumultuous  manner  assemble  together  to  do  an  unlawful  act, 
or,  when  together,  attempt  to  do  an  act,  whether  lawful  or 
unlawful,  in  an  unlawful,  violent  or  tumultuous  manner  to 
the  disturbance  of  others,  they  are  guilty  of  an  unlawful 
assembly,  and  every  such  offender  shall  be  punished  by  i*'*' 

1)risonment  in  the  county  jail  not  more  than  thirty  days,  or 
)y  line  not  exceeding  one  hundred  dollars. 

Sec.  4067.  When  three  or  more  persons  together  and  in* 
violent  or  tumultuous  manner  commit  an  unlawful  act,  or 
together  do  a  lawful  act  in  an  unlawful,  violent  or  tumnltoons 
manner  to  the  disturbance  of  others,  they  are  guilty  of  a  rio^ 
and  every  such  offender  shall  be  punished  as  is  provided  i^ 
the  preceding  section. 

Sec.  4068.  Any  person  guilty  of  unlawfully  assembling' 
or  of  a  riot,  may  alone  be  indicted  and  convicted  thereof,  ^fl 
it  must  be  alleged  in  the  indictment  and  proved  on  the  tn** 
that  three  or  more  persons  were  engaged  therein. 

Sec.  4069.  If  any  person  make  or  excite  any  distnrbftnco 
in  any  tavern,  store  or  grocery,  or  at  any  election,  or  pnW*® 
meeting,  or  in  any  other  place  where  the  citisens  are  P^*^ 
ably  and  lawfully  assembled,  he  shall  be  punished  by  fine  0^ 
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g  one  hundred  dollars,  or  by  imprisonment  in  tlie 
ftil  not  exceeding  thirty  days. 

070.  If  any  person  or  persons  unlawfully  or  riotously 
^d,  pull  down,  injure  or  destroy,  or  begin  to  pull 
jure  or  destroy,  any  dwelling  house  or  other  building, 
►y  or  attempt  to  injure  or  destroy  any  boat  or  vessel; 
strate   any    premeditated   injury   on    the   person   of 

not  being  a  felony,  he  shall  be  punished  by  impris- 
in  the  penitentiary  not  more  than  five  years,  or  by 
exceeding  five  hundred  dollars  and  imprisonment  in 
ity  jail  not  more  than  one  year,  and  shall  also  be 
>le  to  any  person  injured  to  the  full  amount  of  the 

by  him  sustained  in  an  action  at  law. 
1:071.  Any  person  who  shall  be  guilty  of  racing 
r  driving  upon  the  public  highway  in  a  manner  likely 
ger  the  persons  or  lives  of  others,  shall  be  guilty  of  a 
janor,  and,  on  conviction  thereof,  shall  be  lined  in  a 
exceeding  one  hundred  dollars,  or  by  imprisonment 
►unty  jail  not  exceeding  thirty  days, 
r  section  4067  (Riot),  the  limitation  by  section  4167,  is 
irs.] 

Form  of  Indictment. 


EOF  loWAl      In  District  Court  of  .   .   .county,   .   .   .    terra,  1878. 

I      Indictment. 

d  jury  of  the  county  of  .  .  ,  in  the  name  and  by  the  authority  of  the  State 
2use  .  .  of  the  crime  of  a  riot,  committed  as  follows  :  That  the  said  .  .  , 
.  dayof  .  ..  187  .,  in  the  county  of  .  ,  ..  and  State  of  Iowa,  did.  un- 
•tously.  violently,  and  in  a  tumultuous  manner,  assemble  together  and  in 
d  tumultuous  manner  make  a  great  noise  and  tumult,  and  throw  stones 
i  into  the  windows  and  against  the  doors  of  a  certain  dwelling  house,  then 
•ccupied  by  one  J  S.  in  said  county  and  State,  which  acts  were  to  the 

of  the  said  J  S,  and  citizens  generally,  and  contrary  to,  and  in  violation 

r  section  4070:  did  unlawfully,  riotously  and  in  a  tumultuous  manner  as- 
;ther,  and  being  so  unlawfully  assembled  together,  did  unlawfully  and 
stroy  a  certain  boat  known  and  called  "The  Double  Six,"  by  breakinfi^ 
shing  the  pilot  house  of  said  boat,  and  tearing  off  the  boiirds  and  tim- 
boat,  contrary  to,  and  in  violation  of  law,  the  said  boat  being  owned  by 
I  J  W,  L. 

nder  section  4066,  the  form  of  the  information  may 
lows:     [Limitation,  by  section  4168,  one  year.] 

ioWA*)      Before.   .  .,  a  justice  of .   .   .township,.   .   .  county,  Iowa. 


1 


Information. 

ndants  are  accused  of  the  crime  of  an  unlawful  assembly,  for  that  the 
on  the  .  .  .  day  of  .  .  187  .  ,in  the  townshipof  Marion,  Linn  county, 
mlawfnlly.  violently,  and  in  a  tumultuons  manner  assemble  together  to 
d  there,  an  unlawful  act,  to  the  disturbance  of  others,  by  then  and  there 
and  tumultuous  manner  disturbing,  annoying,  and  breaking  up  a  certain 
cty,  then  and  there  assembled,  within  a  certain  school  house  known  and 
oln  school  house,  there  situated,  by  then  and  there  making  loud  and  un- 
>,  using  indecent  and  offensive  language  contrary  to,  and  in  violation  of, 
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Under  section  4069,  exciting  a  dieturbance  (same  limitation 
as  last  above),  use  the  same  formal  part,  except  that  this  crime 
may  be  committed  by  one  or  more. 

The  defendant  is  accused  of  the  crime  of  exciting  a  disturbance,  for  that  the  de- 
fendant on  .  .  ,  and  at  .  .  .  .willfully,  unlawfully,  and  violently  did  excite  a  dis- 
turbance in  a  certain  public  meeting,  then  and  there  being  held  in  the  court  house  m 
said  township  and  county,  where  the  citizens  had  peaceably  and  lawfully  assembled, 
by  then  and  there  threatening  to  fight,  contrary  to,  and  in  violation  of.  law. 

Under  section  4071,  Racing  or  Fast  Driving  (Limitation 
one  year): 

.  .  .  did  willfully  and  unlawfully  race  horses,  by  then  and  there  driving  a  horse 
at  an  unusual  rate  of  speed  on.  over,  and  through  a  certain  street,  known  and  exiled 
Main  street,  in  said  town  of  Marion,  and  then  nnd  there  being  in  a  manner  likely  to 
endanger  the  lives  of  persons,  and  citizens  of  said  town. 

Il«)ICTMENT — SUFPICIKNCY  OF — KlOT. 

An  indictment  charging  that  three  persons  riotonsly  and 
unlawfully  gathered  and  assembled  togetlier,  and  then  and 
there  did,  etc  ,  make  a  great  noise,  tumult  and  disturbance,  to 
the  terror  of  citizens,  etc.,  describes  a  riot.  State  v,  Vodially 
4Ind.,  5S0;  5  J31ackf.,  365. 

And  an  indictment  for  a  riot  in  disturbing  the  officers  of  an 
election,  which  charges  '"that  the  said  llunnells,  with  five  others 
named  therein,  together  with  a  great  number  of  other  persons, 
to  the  number  of  fifty  or  more,  to  the  jurors  aforesaid  as  yet 

unknown,  on   the  6th  day  of ,  being  the  first   Monday  of 

the  same  month,  with  force  and  arms,  etc.,  unlawfully,  riot- 
ously and  routously  did  assemble  and  gjither  together,  to  dis- 
turb the  peace  of  the  commonwealth  aforesaid;  and   being  ^o 
assembled  and    gathered  together  unlawfully,  riotously  a^^ 
routouslv,  with  shouts  and  huzzas,  did  then  and  there  rusn 
into  the  public  town  house,  or  court  house,  wherein  the  citi- 
zens, being  legal  voters  of  Siiid  town,  were  then  and  tU^^® 
constitutionally  and   legally  assembled   in  town  meeting  *^^ 
the  purpose  of  giving  their  votes,  etc.,"  was  held  to  cli»i^r» 
a  criminal  oticnse,  and  that  it  was  not  necessary  to  allege  ti** 
it  was  to  the  great  terror  of  the  people.     Commonwealth    '^' 
Raanells  et  aL,  10  Mass.,  518. 

Disturbing  a  coxGKECrATioN — Duplicity. 

And  an  indictment  charging  "with  force  and  arms,  did  ^ 
have  indecently  and  rudely,  and  then  and  there  did  willfu  * 
interrupt  and  disturb  the  people  of  said  . ,  •  •,  then  and  tlk^ 
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-assembled  in  said  meeting  house  for  public  worship/'  charges 
two  offenses  aud  cannot  be  joined  in  one  count.  Com.  v. 
Sj/mond^y  2  Mass.,  163. 

Allegation — Feloniously. 

An  indictment  for  a  riot  need  not  cc^ntain  the  word  "  felo- 
nious."    Queen  v.  Caeei/y  et  al,y  2  Green's  Grim.  R.,  66. 

Elements. 

A  riot  cannot  be  committed  by  one  person  alone,  and  hence 
one  person  cannot  be  guilty  of  a  riot,  although  he  should  do 
the  very  acts,  which  if  done  in  connection  with  other  persons, 
would  make  him  guilty.  State  v.  Conlee^^o  Iowa,  240.  And 
if  the  act  is  indivisible,  such  as  conspiracy  or  riots,  then  one 
cannot  be  convicted  without  the  other.  Stephens  v.  State^  14 
Ohio,  388;  Klein  v.  People,  31  N.  Y.,  235.  But,  by  section 
4068,  L>wa  Gode,  herein  set  out,  any  person  guilty  of  an  un- 
lawful assembly  or  of  a  riot,  "  may  alone  be  indicted  and  con- 
victed thereof,  but  it  must  be  alleged  in  the  indictment  and 
proved  on  the  trial  that  three  or  more  persons  were  engaged 
therein." 

An  unlawful  assembly,  riotously  and    tumultuously   dis- 
turbing the  selectmen  of  the  town,  in  the  exercise  of   their 
duty,  on  a  public  day,  and  in  a  public  place,  and  obstructing 
the  inhabitants,  at  an  election,  is  a  riot,  atid   an  aggravated 
one.     C'(yfn.  v.  Rannells,  10  Mass.,  520.     To  convict  one  of  a 
riot,  it  ninst  be  shown  that  the  defendant  took  an  active  part 
in  such  riot,  either  by  doing  some  riotous  act,  or  by  aiding 
and  abetting  others  therein;  his  mere  presence  on  the  scene 
of  riot  is  not  enough.     Scott's  case,  2  C.  U.  N.  Y.  Kec,  25. 
It  requires  no  previous  design  or  preconcert,  in  order  to  con- 
stitute a  riot.     Goncert  of  action   is  enough.     People  v.  Fer- 
^«*,  4  Hall,  L.  J.,  N.  Y.,  200.     So,  if  a  crowd  of  three  or  more 
persons  make  an  attack  upon  another,  with  a  preconcerted 
intent  to  commit  an  assault  and  battery  upon  him,  and  accom- 
plish the  unlawful  act,  and   the  defendants,  or  any  of  them, 
participated  in  the  unlawful  proceeding,  they  are  guilty  of  a 
^iot.    People  v.  White,  55  Barb.,  606. 

^  K  lawful  assemblies. 

Ihe  collection  of  a  crowd  in  a  public  street  to  listen  to  a 
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temperance  lecture,  is  an  unlawful  assembly,  and  the  lectarer 
may  be  arrested  by  an  officer  without  warrant.     J^^alconef  ^• 
Steers,  3  Luz.  L.  Obs.,  N.  Y.,  163.     The  assemblage  of  the 
municipal  police,  though  an  illegal  organization,  by  order  of 
the  mayor,  to  resist  a  forcible  expulsion  of  the  street  commis- 
sioner from  his  office,  is  not  an  unlawful  assembly.     Slater  ^• 
Wood,  9  Bos.,  N.  Y.,  15. 

Under  the  statute  of  Indiana,  three  persons  must  be  guilty 
to  constitute  a  riot,  but  one  may  he  tried  and  convicted  sep^' 
rately.  Turpin  v.  State,  4  Blackf.,  72.  If  they  do  an  unla^' 
ful  act  of  violence,  it  is  a  riot.  6  Blackf.,  37.  Or,  a  lawfoJ 
act  violently.  4  Ind.,  114. 

Charivari. 

A  charivari  may  be  a  riot,  and  the  custom  of  practicing' 
them  will  not  ixjlieve  such  as  may  fall  within  the  definition  of 
a  riot  from  that  character.     Bankvs  v.  State,  4  Ind.,  114. 

Horse  racing  on  highways. 

It  is  not  necessary  in  an  indictment  for  horse  racing  to  state 
the  termini  of  the  highway.  State  v.  Burgett,  1  Ind.,  479. 
But  the  indictment  should  be  reasonably  certain.  Myree  v. 
State,  I  Ind.,  251.  Nor  is  it  necessary  to  allege  that  it  should 
be  proven  that  there  was  a  bet  upon,  or  judges  of,  the  race,  or 
that  the  highway  has  been  regularly  laid  out,  if  it  be  shown  to 
be  used  as  a  public  highway,  where  the  race  was  run.  Wateon 
V.  State,  3  lud.,  123.  In  Iowa,  horse  racing  is  not  a  game  of 
chance.     Harleaa  v,  TJ.  S.,  Morris,  169. 

Disturbing  a  religious  meeting. 

An  indictment  for  disturbing  a  religious  meeting,  may 
charge  the  defendant,  in  the  same  count,  with  disturbing  the 
society  and  its  members,  and  need  not  state  the  name  of  the 
society.  State  v.  Ringer,  6  Blackf.,  109.  But  the  disturbing 
of  a  religious  congregation  by  singing,  when  the  singer  does 
not  intend  so  to  disturb  it,  but  is  conscientiously  taking  part 
in  the  religious  services,  may  be  a  proper  subject  for  the  dis- 
cipline of  his  church,  but  is  not  indictable.  State  v.  Link- 
haw,  69  N.  C,  214, 1873;  1  Green  Or.  R,  288. 

Disturbing  a  school  meeting. 

On  the  trial  of  a  person  charged  with  the  willful  distarb- 
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ance  of  a  public  acliool,  it  is  competent  for  the  defendant  to 
prove  that  he  was  a  member  of  the  district  school  board, 
and  that  what  he  did  was  in  pursuance  of  an  order  of  the 
"board  of  dii*ectors  and  in  the  honest  discharge  of  his  official 
duties,  and  it  is  error  to  exclude  such  testimony.  Bay8  v* 
JState,  6  Neb.,  167. 

USING  FALSE  WEIGHTS  AND  MEASUEES. 

Section  4076.  If  any  person  with  intent  to  defraud,  use  a 
false  balance,  weight,  or  measure,  in  the  weighing  or  measur- 
ing of  anything  whatever  that  is  purchased,  sold,  bartered, 
Bliipped,  or  delivered  for  sale  or  barter,  or  that  is  pledged  or 
given  in  payment,  he  shall  be  punislied  by  fine  not  exceeding 
live  hundred  dollars  nor  less  tlian  fifty  dollars,  or  by  impris- 
onment in  the  county  jail  not  more  than  six  months,  or  by 
both  fine  and  imprisonment  at  the  discretion  of  the  court. 

Sec.  4077.  The  magistrate  granting  the  warrant  of  arrest 
for  thisoflense  must  also  direct  the  seizure  of  the  false  weights, 
balances  or  measures;  and  if  the  party  be  convicted,  or  they 
are  found  to  be  false,  they  shall  be  forfeited  to  the  county, 
and,  after  being  made  of  the  standard  weight  or  measure, 
niay  be  sold  ana  the  money  arising  from  such  sale  must  be 
paid  into  the  county  treasury.  [Limitation,  by  section  4167, 
tliree  years.] 

Form  of  Indiotment. 

The  State  of  Iowa^     District  Court  of  the  county  of     term,  1.78. 

vs.  \ 

• )  Indictment. 

The  grand  jury  of  the  county  of  .   .   .  ,  in  the  name  and  by  the  authority  of  the 
Sta^teof  Iowa,  accuse  ...  of  the  crime  of  using  false  weights,  committed  as  folows: 
Tlie  said  .   ,   .  .  on  or  about  the  .   .   .  day  of  .   .   .  ,  187  . .,  in  the  county  of  .   .  , 
State  of  Iowa,  and  from  thence  to  the  finding  of  this  indictment,  was  a  grocer,  en- 
K^ged  in  buying  and  selling  divers  goods,  wares,  and  merchandise,  and  did  unlaw- 
fully, deceitfully,  aud  fraudulently  keep  in  his  store  false  weights  for  weighing  goods, 
^ares  and  merchandise,  by  him  sold,  which  caused  them  to  appear  of  greater  weight, 
*^'^Jt;  of  the  greater  weight  by  one  ounce  in  every  pound  of  goods  weighed   than 
"^«  real  and  true  weight  thereof,  and  during  that  time  did,  then  and  there  knowingly 
•*H  to  divers  citizens  of  this  State,  divers  wares,  goods  and  merchandise  weighed 
with  such  false  weights,  contrary  to,  and  in  violation  of,  law. 

YAGRANOT. 

Section  4130.    Tlie  following  persons  are  vagrants:    All 

G^^ns  who  tell  fortunes,  or  where  lost  or  stolen  goods  may 
found;  all  common  prostitutes  and  keepers  of  bawdy 
houses  or  houses  for  the  resort  of  prostitutes;  all  habitual 
drunkards,  gamesters  or  other  disorderly  persons;  all  persons 
Pandering  about  and  having  no  visible  calling  or  business  to 
^'^intaia  themselves;  all  persons  begging  in  public  places,  or 
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from  hou8e  to  house,  or  procuring  children  so  to  do;  all  per- 
sons going  about  as  collectors  of  alms  for  charitable  institu- 
tions under  any  false  or  fraudulent  pretenses;  all  persons 
playing  or  betting  in  any  street  or  public  or  open  place  at,  or 
witli  any  table  or  instrument  of  gaming  at  any  game  or  pre- 
tended game  of  chance. 

Seo.  4131.  Upon  complaint  made  on  oath  to  any  magis- 
trate against  any  person  as  being  such  vagrant  within  his 
local  jurisdiction  as  defined  in  this  Code,  he  shall  issne  a  war- 
rant for  the  arrest  of  such  person,  and  his  examination,  and 
the  complaint,  warrant  and  arrest  shall  be  governed  by  the 
provisions  of  the  last  chapter,  as  nearly  as  practicable,  except 
as  hereinafter  provided. 

Sec.  4132.  All  peace  officers  shall  arrest  any  vagrant  whom 
they  may  find  at  large  and  not  in  the  care  of  some  discreet 
person,  and  take  him  before  some  magistrate  of  the  county, 
city  or  town  in  which  the  arrest  is  made. 

Skc.  4133.  If  the  arrests  authorized  in  the  last  two  sec- 
tions are  made  during  the  night,  the  officer  must  keep  the 
person  arrested  in  confinement  until  the  next  morning,  and 
if  arrests  are  made  within  the  local  jurisdiction  of  a  police  or 
city  court,  the  persons  arrested  must  be  taken  before  a  judge 
or  justice  of  such  conrt,  unless  he  be  absent. 

Sec.  4134.  If  it  appear  by  the  confession  of  such  person, 
or  by  competent  testimony,  that  such  person  is  a  vagmnt,  the 
magistrate  before  whom  he  is  brought  may  require  of  such 
person  an  undertaking,  with  sufficient  surety,  for  good  behav- 
ior for  the  term  of  one  year  thereafter. 

Sec.  4135.  The  magistrate  shall  make  up,  sign  and  file 
with  the  clerk  of  the  District  Court  of  the  county,  a  record 
of  conviction  of  such  person  as  a  vagrant,  specifying,  gener- 
ally, the  nature  and  circumstances  of  the  charge,  and  shall, 
in  default  of  such  security  being  given,  by  warrant  under  his 
hand,  comniit  such  vagrant  to  the  county  jail  of  the  county, 
city  or  town,  as  the  case  may  be,  until  such  security  be  found, 
or  such  vagrant  discharged  according  to  law. 

Sec.  4130.  The  committing  of  any  of  the  acts  which  con- 
stitute such  person  so  bound  a  vagrant,  shall  be  deemed  a 
breach  of  the  condition  of  such  undertaking. 

Sec.  4137.  On  a  recovery  upon  any  sucli  undertaking,  the 
court  before  which  such  recovery  may  be  had,  maj',  in  its  dis- 
cretion, either  require  new  sureties  for  good  behavior,  or  may 
commit  such  vagrant  to  the  common  jail  of  the  county  for 
anv  time  not  exceed in^:  six  months. 

Sec.  4138.  Any  person  committed  to  jail  for  not  finding 
sureties  for  good  behavior,  may  be  discharged  by  anj*  magis- 
trate upon  giving  such  sureties  for  good  behavior  as  were 
originally  required  of  such  person. 
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Trial  in  distbiot  oourt. 

Sec.  4139.  The  District  Court  to  which  the  papers  are 
returned,  shall,  on  demand  of  the  defendant,  empanel  a  jury 
to  inquire  into  and  determine  the  truth  of  the  charge  made 
agaiuat  him;  and  the  rules  and  regulations  of  law  governing 
said  court  in  the  trials  of  misdemeanors  shall  he  applicable 
to  and  govern  it  in  the  trial  herein  contemplated. 

Sec.  4140.  If  no  jury  be  demanded  the  District  Court 
may  revise  such  conviction  and  discharge  such  vagrant  from 
the  undertaking  or  confinement  absolutely,  or  upon  sureties 
for  good  behavior,  in  its  discretion. 

Sec.  4141.  Such  District  Court  may,  in  its  discretion, 
order  any  such  vagrant  to  be  kept  in  the  common  jail  for  any 
time  not  exceeding  six  months,  at  hard  labor. 

Sec.  4142.  If  there  be  no  means  in  such  jail  for  employ- 
iug  offenders  at  hard  labor,  such  court  may  direct  the  keeper 
thereof  to  furnish  such  employment  as  it  shall  specify  to  such 
vagrant  as  may  be  committed  thereto  either  by  a  justice  or 
any  court,  and  for  that  purpose  to  ]>urcha8e  any  necessary  raw 
materials  and  implements,  not  exceeding  such  amount  as  the 
court  sliail  prescribe,  and  to  compel  such  persons  to  perform 
Buch  work  as  shall  be  allotted  to  them. 

Sec.  4143.  The  expenses  incurred  in  pursuance  of  such 
order  shall  be  audited  by  the  board  of  supervisors  of  the 
county,  and  paid  out  of  the  county  treasury. 

Sec.  4144.  One  half  of  the  net  proceeds  of  such  labor  shall 
be  paid  to  the  person  earning  the  same,  upon  his  discharge 
from  imprisonment,  and  the  other  half  shall  be  paid  into  the 
county  treasury  for  the  use  of  the  county. 

Act  16th  General  Assembly,  chaptee  69. 

Section  1.  That  if  any  male  person,  physically  able  to 
perform  manual  labor,  shall  be  found  in  a  state  of  vagrancy, 
or  practicing  common  begging,  he  shall, on  conviction  thereof 
be  lined  in  any  sum  not  exceeding  fifty  dollars,  and  sentenced 
to  hard  labor  in  the  jail  of  the  county,  for  which  labor  ho 
filiall  receive  a  credit  at  the  rate  of  seventy-five  cents  per  day, 
^ntilsaid  fine  and  costs  of  prosecution,  and  accruing  costs, 
Bhall  pe  paid. 

Act  16th  Genfiral  Assembly,  chapter  61. 

Sec.  2.  The  board  of  supervisors  of  the  several  counties 
^^  hereby  authorized  to  provide  fi)r  carrying  the  provisions 
^t  the  fore^iug  section  into  efloct,  for  which  purpose  they 
^'^y,  by  order  entered  upon  their  journals,  declare  that  the 
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jail  shall  extend  to  and  include  the  lands  of  the  proper 
county,  and  every  form  and  kind  of  labor  commonly  per- 
formed therein  by  male  persons. 

Form  of  Information. 

The  Statg  of  Iowa,  ]  Before       ...  an  exanKning  magistrate  of  •  •  •  town- 

vs.  >     ship,  Linn  county.  Iowa. 
J  Iftformaiion  oh  charge  of  vagrancy . 

The  defendant  is  accused  of  the  crime  of  vagrancy :  For  that  the  defendant,  the 
said  C  D,  on  or  about  the  .  .  day  of  .  .  ,  187  ,  in  the  town  of  M,  township  of.  . 
.  .  .  county.  Iowa,  was  found  in  a  state  of  vagrancy,  in  that  he  was  and  is  wan- 
dering about  in  said  town  and  county,  having  no  visible  calling  or  business  by  which 
to  support  or  maintain  himself  (or  such  other  cause  as  is  set  out  which  makes  the 
party  a  vagrant),  contrary  to,  and  in  violation  of,  the  provisions  in  such  cases  made 
and  provided.  A.  B. 

State  of  Iowa.  ) 
Linn  County,    j 

I,  A  B,  being  sworn,  upon  oath  do  say  that  the  matters  and  things  in  the  above 
information  set  out  are  true  as  I  verily  believe.  A.  B. 

Subscribed  and  sworn  to  before  me  this  .   •  •  day  of .  .  •  ,  187  • 

.  7  P- 

Upon  an  information  being  filed  before  a  justice,  ho  will 
then  issue  the  usual  warrant,  as  in  criminal  cases. 

This  proceeding  under  the  vagrant  act  is  merely  a  prelimi- 
nary  examination,  and  the  justice  before  whom  the  complaint 
is  filed  acts  simply  as  an  examining  magistrate,  and  as  such 
has  no  power  to  try  the  case  nor  to  punish  the  party  charged. 
Ho  can  only  examine  the  defendant  and  require  him  to  give 
security  for  his  appearance  before  the  district  court,  and  in 
default  of  such  security,  commit  him  to  jail.  The  accused 
in  such  proceedings  is  not  entitled  to  the  right  of  a  jury  trial 
before  a  justice.  The  evidence  taken  before  such  magistrate 
should  be  reduced  to  writing  and  returned  to  the  clerk  of  the 
district  court  with  all  the  papers  in  the  case.  The  defendant, 
on  his  or  her  being  brought  before  the  magistrate,  is  entitled 
to  a  reasonable  time  to  procure  witnesses  and  counsel,  if  he 
or  she  so  desire.  Chapter  4,  of  the  Code  of  1873,  of  security 
to  keep  the  peace,  applies  to  this  proceeding,  except  where 
necessarily  incompatible.  On  hearing  the  evidence,  if  the 
magistrate  is  satisfied  that  the  accused  is  guilty,  or  lias  reason 
to  believe  that  he  is  guilty  of  the  charge  set  out  in  the  com- 
plaint, he  shall  require  the  accused  to  enter  into  bonds  for 
his  good  behavior  and  for  his  appearance  at  the  next  term  of 
the  district  court  of  said  county.  The  bond  may  be  in  the 
following  form: 
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We.  the  undersigned.  C  D  as  principal,  and  J  li  as  surety,  acknowledge  ourselves 
indebted  unto  the  State  of  Iowa  in  the  penal  sum  of .  .  .  dollars,  to  be  paid  upon 
GonditioD  as  follows : 

HJUreas,  said  C  D  was  arrested  and  brought  before  A  H,  an  examining  magis- 
trate of  Linn  county.  Iowa,  on  a  charge  of  vagrancy,  and  was,  on  the  .  .  .  day  of 
.  .  .  .  187  (by  said  magistrate  held  to  appear  and  answer  before  the  district  court 
of  said  county  at  its  next  term  thereof  in  the  sum  of .  .  .  dollars.  Now  if  the  said 
C  D  shall  appear  at  the  next  term  of  the  district  court  of  said  county,  and  abide  the 
orders  of  said  court,  and  in  the  meantime  conduct  himself  properly  towards  all  the 
people  of  the  State  of  Iowa,  then  this  obligation  to  be  void,  otherwise  in  full  force. 


The  above  bond  is  this  day  accepted  and  approved  by  me. 
Dated   .   •  .  .  187  . 

If  the  defendant  does  not  give  the  undertaking,  when  re- 
qnired  by  the  magistrate,  he  should  be  committed  to  jail  by 
a  warrant  of  commitment  in  the  usual  form,  and  as  usually 
given  in  preliminary  examinations,  specifying  in  the  warrant 
tlie  amount  of  bail  required,  and  the  defendant's  failure  to 
fnrnish  the  same.  The  record  of  conviction  under  section 
^4^131  may  be  substantially  as  follows: 

s$-rATE  OF  Iowa.  I 
NN  County,     |    ' 

Thb  State  op  Iowa, 

vs.  V  Warrant  of  Commitment, 


:1 


it  remembered  that  C  D,  the  above  named  defendant,  was  this  day  brought 
t>efore  roe,  the  undersigned,  a  justice  of  the  peace  in  and  for  said  county,  at  my  of- 
ficrein  .  .  township,  in  said  county,  upon  the  charge  and  accusation  that  the  said 
O  D  was  and  is  a  vagrant,  in  that  he  was  and  therefore  had  been,  wandering  about, 
a.n€l having  no  visible  calling  or  business  to  maintain  himself.  And  I,  the  said  jus- 
tic^e,  being  satisfied  upon  due  and  personal  examination  ol  said  C  D,  and  by  com- 
K>^tent  testimony  before  me  given  that  such  charge  and  accusation  are  in  all  respects 
tx"i»<:  I  do  therefore  hereby  order  and  adjudge  that  said  defendant  beheld  to  answer 
saidoffrnse;  and  that  he  give  an  undertaking  as  required  by  statute,  in  the  sum  of 
•  .  dollars,  for  his  appearance  at  the  next  term  of  the  district  court  of  said  coun- 
ty *o  answer  said  offense  and  for  his  good  behavior  in  the  meantime ,  and  that  on 
■**''ure  to  give  such  undertaking,  he  be  committed  to  the  common  jail  of  the  county 
nil  til  he  shall  give  the  same,  or  be  sooner  discharged  by  law.  And  now,  the  said  de- 
'ddant  having  given  such  undertaking,  he  is  therefore  discharged  from  custody. 

^^itness  my  hand  this  .   .   .  day  of  .   .   .  ,  1878.  ,  J,  P, 

lu  the  matter  of  ex  parte  Maggie  Hammond,  before  Dil- 

*^^>  J.,  at  chambers,  1865,  the  judge   held,  that  the  inferior 

^^gistrate  before  whom   the  complaint  is   made   against  a 

^^r?*^nt  has  no  power  to  try  the  case  or  punish  the  vagrant. 

^^  can  only  examine  him  and  require  security,  and  in  default 

^^  Bnch  security  commit  him  to  jail,  so  that  the  accused  can- 

J^ot  claim  a  trial  by  jury  before  the  magistrate.     But  when 

^he  record  of  the  proceedings  before  the  magistrate  is  returned 

^0  tlie  district  court,  the  accused  is  entitled  to  a  trial  by  jury. 
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Justice's  jurisdiction. 

As  sections  1  and  2,  chapter  G9,  laws  of  1876,  do  not  ap- 
pear to  amend  or  repeal  the  provijjions  of  the  Code  of  1873, 
and  as  repeals  by  implication  are  not  favored,  these  two  sec- 
tions must  apply  to  proceedings  in  the  district  court  only,  and 
do  not  confer  upon  any  magistrate  the  right  to  try  and  deter- 
mine such  cases. 

VIOLATION  OF  SUNDAY. 

Sechon  4072.  If  any  person  be  found  on  the  first  day  of 
the  week,  commonly  called  Sabbath,  engaged  in  any  riot, 
fighting,  or  otfering  to  fight,  or  hunting,  shooting,  carrying 
fire-arms,  fishing,  horse  racing,  dancing,  or  in  any  manner 
disturbing  any  worshiping  assembh',  or  private  family;  or  in 
buying  or  selling  property  of  any  kind,  or  in  any  labor,  the 
work  of  necessity  and  charity  only  excepted,  every  person  so 
oftending  shall,  on  conviction,  be  fined  in  a  sum  not  more  tliaa 
five  dollars  nor  less  than  one  dollar,  to  be  recovered  before  any 
justice  of  the  peace  in  the  county  where  such  offense  is  com- 
mitted, and  shall  be  conifnitted  to  the  jail  of  said  county  until 
said  fine,  together  with  the  costs  of  prosecution,  shall  be  paid; 
but  nothing  herein  contained  shall  be  construed  to  extend  to 
those  who  conscientiously  observe  the  seventh  day  of  the  week 
as  the  Sabbath,  or  to  prevent  persons  traveling,  or  families  emi- 
grating from  pursuing  their  journey,  or  keepers  of  toll  bridges, 
toll  gates,  and  ferrymen  from  attending  the  same. 

(llU)  Xo  court  can  be  opened,  nor  any  judicial  business 
transacted  on  Sunda}^  except — 

1.  To  give  instructions  to  a  jury  then  deliberating  on  their 
verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  To  exercise  the  powers  of  a  single  magistrate  in  a  crim- 
inal proceeding; 

4.  And  such  other  acts  as  are  provided  by  law.  Also,  to 
do  such  acts  as  are  provided  in  sections  2607,  2952,  3028|  3227, 
and  3434  of  the  Civil  Code. 

The  form  of  an  information  for  violating  the  Sanday  law 

may  be  as  follows: 

Form  of  Information. 

State  of  Iowa.^j  Before  .   .   .  ,  a  justice  of .   .   .  township,  .   .  .  county,  Iowa. 

vs.  > 

A  .    .   .    B  .       .J  Information^ 

The  defendant  is  accused  of  the  crime  of  violating  the  Sabbath:     For  that  the 
defendant,  in  the  township  of  Marion,  Linn  county,  Iowa,  on  the  .   .  day  of  •  .  •  i 
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187  .  .it  bdng  the  first  day  cf  the  week,  commonly  called  Sabbath,  was  found  engaged 
in  [here  insert  what  the  violation  was],  and  that  defendant  does  not  conscientiously 
keep  any  other  day  as  Sunday,  and  that  the  same  was  not  of  necessity  nor  charity, 
contrary  to,  and  in  violation  of,  law.  L.  M . 


^    IN- 


STATE OF  Iowa, 
Linn  County. 

I.  L.  M..  being  duly  sworn,  upon  oath,  state  that  the  matters  and  things  in  the 
above  information  set  forth  are  true,  as  I  verily  believe. 

L.  M . 

Subscribed  and  sworn  to,  etc. 


Acts  void  on  Sunday. 

All  acts  are  void  on  Sunday  unless  specially  provided  for  by 
statute.  Davis  v.  Fishy  1  G.  Gr.,  410,  and  authorities  there 
cited. 

Statute  imposing  penalty  of  particular  acts,  imply  prohi- 
BmoN. 

When  a  statute  imposes  a  penalty  for  the  commission  of  a 
particular  act,  it  implies  a  prohibition.  Mui-phy  v.  Simpson^ 
14  B.  Mon.,  419;  Sites et  al.  v.SheetSy7  Ind.,  132;  Penning- 
ton V,  Townsendj  7  Wend.,  276;  Roheson  v.  French^  12 
Metcalf,  25;  Lyonv,  Strong^  6  Ver.,  219;  Gregg  v.  Wymafij 
4  Gush.,  322;  Davis  v.  Brunson^  6  Iowa,  410;  Wheeler  v. 
liussell,  17  Mass.,  258;  Pike  v.  King^  16  Iowa,  49. 

Generally,  in  informations  of  this  character,  the  exception 
should  be  set  out  in  the  information.  For  instance,  to  say 
"  that  said  labor  was  not  of  necessity  nor  charity,"  or  to  say 
**  that  the  said  defendant  does  not  conscientiously  observe  any 
other  day  for  the  Sabbath."  On  this  subject  see  "  Indict- 
ments," title,  "Exceptions  and  Provisos." 

Information — Exceptions. 

Where  a  statute  defining  an  offense  contains  an  exception 
in  the  enacting  clause,  which  is  so  incorporated  with  the  lan- 
guage defining  the  offense  that  the  ingredients  of  the  offense 
cannot  be  fully  set  out  without  negativing  the  exception,  an 
indictment  or  information  must  allege  enough  to  show  that  the 
accused  is  not  within  the  exception ;  but  if  the  exception  is 
sparable  from  the  language  of  the  enacting  clause,  and  the 
offense  can  be  fully  and  accurately  defined  without  reference 
to  it,  the  indictment  is  good  without  such  reference.  Pex  v. 
Masofiy  2  Term  R.,  581;  Commonwealth  v,  Ilart^  11  Gush., 
182;  State  v.  Mbey,  29  Vt.,  66;  1  Bishop's  Grim.  Prac.  2d 
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ed.,  section  639.  But  if  it  is  not  bo  incorporated  with  the 
clause  defining  the  offense,  as  to  become  a  material  part  of 
the  definition  of  the  offense,  then  it  is  a  matter  of  defense, 
and  must  be  shown  by  the  other  party,  though  it  be  in  the 
same  section,  or  even  in  the  succeeding  sentence.  2  Lead. 
Crira.  Cases,  2d  ed.,  12;  Vavasour  v,  Armrod^  9  D.  and  R, 
599;  Spiers  v.  Parker^  1  Term  R.,  141;  Commonwealth  v. 
Bean,,  14  Gray,  53;  Steel  v.  Smithy  1  B.  &  Aid.,  99;  Gurlyv, 
Ourly^  8  CI.  &  Fin.,  764;  Minnis  v.  United  States,  15  Peters, 
445;  Stephen  on  Pleading,  9th  Am.  ed.,  443;  Jones  v.  Axen, 
1  Lead  Raym.,  120.  Also,  State  v.  Holhs,  39  Maine,  212; 
People  V,  Santorood,  9  Cow.,  660;  State  v  Rust,  8  Blnckf., 
195;  State  v.  Bryan,  19  La.,  435;  U.  S.  v.  Watkins,  3 
Cranch,  C.  C,  550;  People  v.  Miller,  12  Cal.,294;  McClant 
V.  State,  4  Geo.,  340. 

Allegation  of  dates — On  or  about. 

An  information  or  an  indictment  for  a  violation  of  the  Sun- 
day law,  which  alleges  the  sale  to  have  been  on  or  alo^it  a  cer- 
tain day,  the  said  day  being  on  Sunday,  is  bad,  and  no  convic- 
tion can  be  had,  time  being  of  the  essence  of  the  offense. 
Effinger  v.  State,  47  Ind.,  235;  1  Am.  Cr.  R,  486. 

ExcEPnoNS. 

Labor  and  traveling  on  the  Lord's  day,  except  from  neces- 
sity and  charity,  are  forbidden  in  some  states  by  statute,  which 
exception  is  a  constituent  part  of  the  offense,  as  it  is  not 
labor  and  traveling,  merely,  wliich  are  prohibited,  but  unnec- 
essary labor  and  traveling.  State  v.  Barker,  18  Vt.,  195.  To 
the  same  effect,  Com,  v.  Tuck,  20  Pick.,  361. 

Acts  or  labor  not  constitutino  a  violation. 

Running  gas  factories,  dairies,  water  works,  and  like  busi- 
ness, cannot  be  included  with  the  labor  prohibited.     Bloom  v, 
Richards,  2  Ohio   St.,  387;  McGatrick  v.  Worsson,  4  Ohic 
St.,  569. 
Municipal  corporation — Restriction. 

An  ordinance  prohibiting  opening  of  shops,  etc,  for  the 
pnrpose  of  business,  without  excepting  cases  of  necessity  and 
charity,  and  without  exempting  from  its  operation  persons 
who  conscientiously  observe  the  seventh  day  of  the  week  as 
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the  Sabbath,  is  inconsistent  and  void.   City  of  Canton  v,  Iftstj 
9  Ohio  St.,  439. 

TriAX  before  justice  on  SUNDAY. 

A  trial  of  a  case  of  bastardy  on  Sunday  by  a  justice  of  the 
peace  is  void,  unless  authorized  by  statute.  Chapman  v. 
Utato,  5  Blackf.,  Ill;  King  v.  Strain^  6  Ind.,  447.  The  per- 
forming of  any  act  of  usual  avocation  on  Sunday  is  illegal. 
y^oglesong  v.  State^  9  Ind.,  112. 

Arrest — Ordinance. 

An  arrest  cannot  be  made  on  Sunday  for  the  violation  of 
*  niunicipal  ordinance.     Wood  v,  Brooklyn^  14  Barb.,  425. 

Justices  of  the  peace — Rkckiving  verdict. 

A  justice  may  receive  the  verdict  of  a  jury  on  Sunday,  but 
^6  Cannot  enter  judgment  on  that  day.  Houghtaling  v.  Os- 
\o^n,  15  Johns,  119;  Allen  v.  Godfrey,  44  N.  Y.,  433;  PalU 
*V  V.  People,  8  Barb.,  384. 

VIOLATING  KEGULATIONS  OF  THE  BOARD  OF 

HEALTH. 


►ECTiON  419.  Any  person  wlio  shall  willfully  violate  any  of 
th^  regulations  so  made  and  published  by  the  trustees,  shall 
^  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
^  subject  to  a  line  or  imprisonment,  such  line  not  to  exceed 
on^  hundred  dollars,  and  such  imprisonment  not  to  exceed 
thirty  days. 
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CRIMINAL  PLEADING  AND  PRAQICE. 


DJOURNMENTS  AND  SPECIAL  TERMS  OF  COURT. 

Tndges  have  power  to  appoint  special  terms  of  court.  Davis 
Fish,  1  G.  Greene,  406 ;  HarHman  v,  State^  2  G.  Greene, 
J.  These  two  c^ses  are  doubted  in  State  v.  Knight^  19 
Jva,  94. 

WTien  at  a  regular  term  of  the  District  Court  a  special  term 
8  ordered  to  be  held  at  a  future  day  fixed,  which  special  term 
8  postponed  by  the  clerk,  on  the  written  order  of  tlie  judge 
ide  in  vacation,  it  was  held  that  the  postponement  was  regu- 
'.    State  V.  Ballinger^  10  Iowa,  368. 

)WKRS  OF  JUDGES  GENERALLY. 

A  special  term  of  the  District  Court  of  one  county  was 
dered  for  the  30th  of  November,  which  was  the  day  fixed 
1  statute  for  a  regular  term  of  the  court  in  another  county 
*  the  same  district.  The  special  term  was  adjourned  to  the 
Wi  of  the  succeeding  month.  Tliis  was  held  to  be  within 
^e  power  of  the  court  to  do,  and  all  business  done  at  such 
>ecial  term  was  legal.  State  v,  Clark,  30  Iowa,  170.  This 
ittles  the  case  of  State  v.  Knight^  19  Iowa,  94,  in  which  the 
^wer  of  the  court  was  doubted.  So  where  a  cause  is  com- 
cnced  in  a  term  with  the  bona  fide  expectation  and  belief 
^atit  will  be  concluded  before  the  day  shall  arrive  when  the 
><lge  is  directed,  but  not  imperatively  required,  by  law  to 
f^W  court  in  another  county,  lie  may  remain  and  conclude 
retrial  of  that  case,  receive  the  verdict,  and  pass  judgment, 
^cn  though  this  may  happen  to  be  done  on  a  day  or  at  a  time 
uen  regularly  ho  would  be  holding  court  in  another  county. 
^'^U  V.  Knigkt,  19  Iowa,  94. 


388  Abbest,  and  by  Whom,  and  how  Made. 

ARGUMENT— OPENING  AND  CLOSING. 

Where,  in  a  prosecution  for  murder,  the  defense  does  not 
controvert  the  killing,  but  denies  the  necessary  malicious  in- 
tent, the  burden  of  proof  to  establish  such  intent  being  upon 
the  State,  the  defendant  is  not  entitled  to  the  opening  and 
closing  of  the  argument.  State  v.  Fetter^  32  Iowa,  49;  Lafrier 
V.  State,  10  Ohio  State,  598. 

And,  under  a  statute  allowing  a  defendant  to  testify  and  he 
declines,  the  public  prosecutor  should  not  refer  to  the  fact  of 
the  defendant  declining  to  testify.  People  v.  Tyler,  8  Am. 
Law  Kegister,  430;  Laws  of  Iowa,  1878,  Chapter  16S,  pag« 
156.     See  title,  "Evidence." 

ARREST,  AND  BY  WHOM,  AND  HOW  MADE 

Section  4197.  Arrest  is  the  taking  of  a  person  in  custody 
in  a  case,  and  in  the  manner  anthorizod  by  law. 

Seo.  4198.  An  arrest  may  be  made  by  a  peace  officer,  or  by 
a  private  person. 

Seo.  4199.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him. 

Sec.  4200.  A  peace  officer  without  a  warrant  may  make  an 
arrest: 

1.  For  a  public  oflTense  committed  or  attempted  in  his 
presence; 

2.  Where  a  public  offense  has  in  fact  been  committed,  and 
he  has  reasonable  ground  for  believing  that  the  person  to  be 
arrested  has  committed  it. 

Sec.  4201.     A  private  person  may  make  an  arrest: 

1.  For  a  public  offense  committed  or  attempted  in  lii* 
presence; 

2.  When  a  felony  has  been  committed,  and  he  has  reasot^' 
able  ground  for  believing  that  the  person  to  be  arrested  h^ 
committed  it. 

Sec.  4202.  A  magistrate  may  orally  order  a  peace  oflSc^^» 
or  a  private  person,  to  arrest  any  one  committing,  or  attempt 
ing  to  commit,  a  public  offense  in  the  presence  of  such  magi^ 
trate,  which  order  shall  authorize  the  arrest 

Sec.  4203.  An  arrest  may  be  made  on  any  day,  or  at  any  tioti* 
of  the  day  or  night. 

Sec.  4204.  The  person  making  the  arrest  must  inform  tb^ 
person  to  be  arrested  of  the  intention  to  arrest  him,  of  the  cad^ 
of  the  arrest,  of  his  authority  to  make  it,  and  that  he  \B  * 
peace  officer,  if  such  be  the  case,  and  require  liim  to  submit  ^^ 
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liis  cnstody,  except  when  the  person  to  be  arrested  is  actually 
engaged  in  the  commission  of,  or  attempt  to  commit,  the 
OTOnse,  or  flies  immediately  after  its  commission,  and  if  act- 
ing under  the  authority  of  a  wan'ant,  he  must  give  informa- 
tion thereof  and  show  the  warrant  if  required. 

Sec.  4205.  When  the  arrest  is  being  made  by  an  officer 
under  the  authority  of  a  warrant,  after  information  of  the  in- 
tention to  make  the  arrest,  if  the  person  to  be  arrested  either 
flee  or  forcibly  resist,  the  officer  may  use  all  necessary  means 
to  effect  the  arrest. 

Sec.  4206.  To  make  an  arrest,  if  the  offense  be  a  felony,  a 
private  person,  if  any  public  offense,  a  peace  officer  acting 
under  the  authority  of  a  warrant,  or  without  a  warrant,  may 
break  open  the  door  or  window  of  a  house  in  which  the  person 
to  bo  arrested  may  be,  or  in  which  they  have  reasonable 
grounds  for  believing  he  is,  after  having  demanded  admit- 
tance and  explained  the  purpose  for  which  admittance  is 
desired. 

Sec.  4207.  Any  person  who  has  lawfully  entered  a  house 
for  the  purpose  of  making  an  arrest  under  the  provisions  of 
the  preceding  section,  may  break  open  the  door  or  window 
thereof,  if  detained  therein,  when  necessary  for  the  purpose  of 
liberating  himself;  and  an  officer  may  do  the  same,  when 
necessary  for  the  purpose  of  liberating  a  person  who,  acting  in 
bit  aid,  and  by  his  command,  lawfully  entered  for  the  purpose 
of  making  an  arrest,  and  is  detained  therein. 

Sec.  4208.  Any  person  making  an  arrest  may  orally  sum- 
mon as  many  persons  as  he  deems  necessary  to  aid  him  in 
making  the  arrest,  and  all  persons  failing  to  obey  such  sum- 
mons siiall  be  guilty  of  a  misdemeanor. 

Sec.  4209.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  to  be  arrested,  or  by  his  submission  to  the  custody  of 
the  person  making  the  arrest. 

Sec.  4210.  No  unnecessary  force  or  violence  shall  be  used 
in  making  an  arrest. 

Sec.  4211.  A  person  arrested  is  not  to  be  subjected  to  any 
i&ore  restraint  than  is  necessary  for  his  detention. 

Sec.  4212.  He  who  makes  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he  may  have 
^bout  his  person,  and  must  deliver  them  to  the  magistrate 
Wore  whom  he  is  taken  to  be  disposed  of  according  to  law. 

Sec.  4213.  If  a  ^lerson,  after  being  arrested,  either  by  a 
P^ace  officer  without  a  warmnt,  or  by  a  private  ])er6on,  esci4)c, 
^^  be  rescued,  the  person  from  whose  custody  he  escaped  or 
^^  rescued,  may  immediately  pur&ue  and  retake  him  in  any 
P*rt  of  the  State,  and  for  that  purpose  may,  if  necessary,  break 
^Q  the  door  or  window  of  a  liouse  in  which  he  may  be,  or  in 
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which  he  lias  reasonable  ground  to  believe  he  is,  after  having 
stated  his  purpose  and  demanded  admittance,  and  when  the 
person  escaping  or  rescued  was  in  custody  under  a  warrant  or 
commitment,  this  may  be  done  at  any  time  under  the  original 
warrant  or  commitment. 

Sec.  4214.      A  peace  officer  may  take  before  a  magistrate  a 

Eerson  who,  being  engaged  in  a  breach  of  the  peace,  is  arrested 
y  a  bystander  and  delivered  to  him. 
Sec.  4215.  A  private  person  who  has  arrested  another  for 
the  commission  of  an  offense,  must,  without  unnecessary  delay, 
take  him  before  a  magistrate  or  deliver  him  to  a  peace  oflScer. 
Sec.  4210.  A  private  ])er6on  who  makes  an  arrest  and  de- 
livers the  person  ai rested  to  a  peace  officer,  must  also  accom- 
pany the  officer  before  the  magistrate. 

Sec.  4217.  An  officer  making  an  arrest  in  obedience  to  a 
warrant,  shall  proceed  with  the  person  arrested  as  commanded 
by  the  warrant,  or  as  provided  by  law. 

Sec.  4218.  When  an  arrest  is  made  without  a  warrant, 
whether  by  a  peace  officer  or  a  private  person,  the  person  ar- 
rested shall,  without  unnecessary  delay,  be  taken  before  the 
nearest  or  most  accessible  magistrate  in  the  county  in  which 
the  arrest  is  made;  and  the  grounds  on  which  the  arrest  waB 
made  shall  be  stated  to  the  magisti-ate  by  affidavit,  subscribed 
and  sworn  to  by  the  person  making  the  statement  before  th® 
magistrate,  in  the  same  manner  as  upon  a  preliminary  infof* 
uiation,  as  nearly  as  may  be. 

Hearing  before  magistrate. 

Sec.  4219.     If  the  magistrate  believes  from  the  statement^ 
in  the  affidavit  that  the  offense  charged  is  triable  in  the  countj^ 
in  which  the  arrest  was  made,  and  that  there  is  sufficient 
ground  for  a  trial  or  preliminary  examination,  as  the  case  raaj^ 
require,  and  that  it  will  not  be  inconvenient  for  the  witness^^ 
on  the  part  of  the  state  that  such  trial  or  preliminary  exami-^ 
nation  should  be  had  before  him,  he  shall  proceed  as  if  the  - 
person  arrested  had  been  brought  before  him  on  arrest  under 
a  warrant,  and   if  the  case  be  one  within  his  jurisdiction  to 
try  and   determine,   shall  order  an  information   to  be  filed 
against  him. 

Skc.  4220.  If  the  magistrate  believes  from  the  statements 
in  the  affidavit  that  the  offense  charged  is  triable  in  the  county 
in  which  the  arrest  is  made,  and  that  there  is  sufficient  ground 
for  a  trial  or  preh'minary  examination,  and  that  it  will  be 
more  convenient  for  the  witnesses  on  the  part  of  the  State 
that  such  trial  or  examination  should  be  had  before  some 
other  magistrate,  he  shall,  by  a  written  order  by  him  signed 
with  his  name  of  office,  commit  the  person  arrested  to  a  peacQ 
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officer,  to  be  by  him  taken  before  such  magistrate  in  the  same 
county  who  has  jurisdiction  to  try  or  examine  the  charge  as 
the  case  may  require,  and  as  shall  be  convenient  for  the  wit- 
nesses on  the  part  of  the  State,  and  deliver  the  affidavit  and 
the  order  of  commitment  to  the  peace  officer,  who  shall  pro- 
ceed with  the  person  arrested  as  directed  by  the  order;  and 
such  magistrate,  when  the  person  arrested  is  brought  before 
Lim,  shall  proceed  as  on  an  arrest  under  a  warrant,  and, 
if  the  case  be  within  his  jurieydiction  to  try  and  deter- 
mine, shall  order  an  information  to  be  filed  against  the  person 
arresJted. 

Sec.  4221.     If  the  magistrate  believes  from  the  statements 
in  the  affidavit  that  the  offense  charged  is  triable  in  a  county 
difierent  from  that  in  which  the  arrest  is  made,  and  that  there 
is  sufficient  ground  for  a  trial  or  preliminary  examination,  he 
shall,  by  a  written  order  by  him  signed  with  his  name  of 
office,  commit  the  person  arrested  to  a  peace  officer,  to  be  by 
lim  taken  before  a  magistrate  in  the  county  in  which  the 
offense  is  triable,  who  has  jurisdiction  to  make  either  prelim- 
inary examination  into  the  charges  or  try  and  determine  the 
same,  as  the  case  may  require,  and,  if  the  offense  be  a  misde- 
meanor only  triable  on  indictment,  shall  fix  in  the  order  the 
sroount  of  bail  which  the  person  arrested  may  give  for  his 
Appearance  at  the  district  court  of  the  county  in  which  the 
oftense  is  indictable,  on  the  first  day  of  the  next  term  thereof, 
^0  answer  an  indictment. 

8ko.  4222.     If  bail  be  given  as  provided  in  the  preceding 
section,  it  may  be  either  before  the  magistrate  making  the 
order,  or  the  magistrate  in  the  county  in  which  the  ofiense  is 
t;Tiable  before  whom  he  is  taken  under  the  order,  or  a  magis- 
trate of  any  county  through  which  he  passes  in  going  from 
tine  county  in  which  the  arrest  was  made  to  that  iu  which  the 
ofiense  is  triable,  or  the  clerk  of  the  district  c^urt  of  either 
of  said  counties;    and  when  given,  the  magistrate  or  clerk 
taking  the  same  shall  make  on  the  order  of  commitment  an 
order  for  the  discharge  of  the  person  arrested  from  custody, 
'^^ho  shall  forthwith  be  discharged  accordinglj',  and  to  trans- 
init  by  mail,  or  otherwise,  to  the  clerk  of  district  court  of  the 
connty  at  which  the  person  arrested  is  bound  to  appear,  on  or 
l^fore  the  first  day  of  the  next  term  thereof,  and  as  soon  as 
it  can  be  conveniently  done  after  taking  the  bail,  theaffidavits, 
^lie  order  of  commitment  and  discharge,  together  with  the 
undertaking  of  the  bail,  who  shall  file  the  same  together  in 
^i»  office. 

Bso.  4223.  If  bail  be  not  given  as  provided  in  the  last 
^0  sections,  before  the  magistrate  in  the  county  in  which  the 
^n^t  was  made,  or  if  the  offense  charged  is  a  felony,  or  a 
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misdemeanor,  triable  on  information,  the  magistrate  must  de- 
liver the  affidavits  and  the  order  of  commitment  to  a  peace 
officer,  who  shall  proceed  with  the  j)er8on  arrested  as  directed 
by  the  order,  or  provided  by  law;  and  the  magistrate  in  the 
county  in  which  the  offense  is  triable,  when  the  person  arrested 
is  brought  before  him,  shall  ])roceed  as  on  an  arrest  under* 
warrant,  and  if  the  case  be  within  his  jurisdiction  to  try  and 
determine,  shall  order  an  information  to  be  filed  against  tlie 
person  arrested. 

Sec.  4224.     In    the  cases  comtemplated  in  the  last  three 
sections,  the  officer  having  the  person  arrested   in  custody, 
under  the  order,  shall  take  him  before  the  proper  magistrate 
in  the  county  in  which  the  offense  is  triable,  which  is  most 
convenient  for  the  witnesses  on  tlie  part  of  the  State,  unless, 
in  case  of  a  misdemeanor  triable  on   indictment  as  hereinbe-      1 
fore  provided,  the  person  arrested   desires   to   give  bail,  i^ 
which  case  he  shall  take  him  before  the  most  convenient  mag- 
istrate in   the  county  in  which  the  offense  with  which  be  i^ 
charged  is  triable,  or  any  county  through  which  he  passes  i^ 
going  from  the  county  in  whicli  the  arrest  was  made  to  tl^^ 
county  in  which  the  offense  is  triable,  or  before  the  clerk  (^^ 
the  district  court  of  either  of  said  counties  for  the  purpo^^^ 
of  giving  bail. 

Sec.  4225.     In  all  cases,  the  peace  officer,  when  he  takes      ^ 
person  committed  to  him  under  an  order  as  provided  in  thr      * 
chapter  before  a  magistrate,  or  clerk  of  the  district  court 
either  for  the  purpose  of  giving  hail,  if  bail  be  taken,  or 
trial  or  preliminary  examination,  must  make  his  return  oi 
such  order  and  sign  such  return  with  his  name  of  office,  an* 
deliver  the  same  to  the  magistrate  or  clerk. 

Akrest  without  warrant — Peace  officer. 

A  peace  officer  may  arrest  a  person  for  an  offense  committe— ^ 
or  attempted  in  his  presence.  Hutchinson  v.  Sangster,  ^ 
G.  Greene,  340,  and,  under  section  4200,  Code  of  1873,  wit!  i- 
out  a  warrant. 

Detention  of  prisoner. 

At  common  law  an  officer  had  the  power  to  detain  the  c^f' 
fender  until  he  could  be  taken  before  a  magistrate  for  exat3i- 
ination,  and  for  that  purpose  he  might  be  committed  to  j**'^ 
{Arnold  V.  Stevens,  10  Wend.,  514;  4  G.  Greene,  342),  ^^^ 
the  power  to  detain  in  custo<ly  for  a  reasonable  time,  wb«u     j 
an  offense  has  been  committed  or  attempted,  is  iirdispensaWCj 
to  the  duties  of  a  peace  officer — the  power  is  inherent.     I"* 
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J>PEALS  AND  TRIAL  OF  THE  APPEAL. 

[OBT  4520.  The  mode  of  reviewing  in  the  Sapreme 
iny  judgment,  action,  or  decision  of  the  Dirtrict  Court 
minal  case,  is  by  an  appeal. 

4521.  Either  the  defendant  or  the  State  may  take  au 

4522.  No  appeal  can  be  taken  until  after  judgment, 
n  only  within  one  year  thereafter. 

4523.  Au  appeal  is  taken  by  the  pariy  taking  it,  or 
orney  of  such  party,  serving  on  the  adverse  party,  or 
►rney  of  the  adverse  party  who  acted  as  attorney  of  rec- 
:he  bistrict  Court,  at  the  time  of  the  rendition  of  the 
^nt,  and  also  on  the  clerk  of  the  District  Court  by 
:he  judgment  was  rendered,  a  notice  in  writing  of  the 
of  the  ai>peal  from  the  judgment. 

4524.  The  appeal  is  deemed  to  be  taken  when  the 
thereof,  required  by  the  last  section,  are  filed  in  the 

f  the  clerk  of  the  court  in  which  the  judgment  was 
td,  with  evidence  of  the  service  thereof  indorsed  thereon, 
ixed  thereto. 

4525.  When  an  appeal  is  taken,  it  is  the  duty  of  the 
'  the  court  in  which  the  judgment  was  rendered,  with- 
necessary  delay,  to  make  out  a  full  and  perfect  trans- 
:*  all  papers  in  the  case  on  file  in  his  ofiice,  except  the 
returned  by  the  examining  magistrate  on  the  prelimi- 
amination,  where  there  has  been  one,  and  of  all  entries 
1  the  record  book,  and  certify  the  same  under  his  hand 
)  seal  of  the  court,  and  transmit  the  same  to  the  clerk 
Supreme  Court. 

4526.  When  several  defendants  are  indicted  and  tried 
,  any  one  or  more  of  them  may  join  in  taking  the  ap- 
it  those  of  their  co-defendants  who  do  not  join  shall 

benefit  therefrom,  yet  they  may  appeal  afterward. 

4527.  An  appeal  taken  by  the  State,  in  no  case,  stays 
ration  of  a  judgment  in  favor  of  the  defendant. 

4528.  An  appeal  taken  by  the  defendant  does  not  stay 
cntion  of  the  judgment,  unless  bail  be  put  in,  except 
ided  in  the  next  section. 

4529.  Where  the  judgment  is  imprisonment  in  the 
tiary,  and  an  appeal  is  taken  during  the  term  at  which 

fment  is  rendered,  and  the  defendant  is  unable  to  give 
that  fact  is  satisfactorily  shown  to  the  court,  it  may, 
iscretion,  order  the  sheriff  or  officer  having  the  defend- 
justody,  to  detain  him  in  custody,  without  taking  him 
>enitentiary,  to  abide  the  judgment  on  the  appeal,  if 
3Qdant  desire  it. 
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Sec.  4530.  When  an  appeal  is  taken  by  the  defendant,  and 
bail  is  put  in,  it  is  the  duty  of  the  clerk  to  give  forthwith  to 
the  defendant,  his  agent  or  attorney,  a  certificate  under  his 
]xand  and  the  seal  of  the  court,  stating  that  an  appeal  has  been 
taken  and  bail  put  in,  and  the  sheriff  or  other  officer  having 
the  defendant  in  custody,  must,  upon  the  delivery  of  such  cer- 
tificate to  him,  discharge  the  defendant  from  custody  where 
imprisonment  forms  any  part  of  the  judgment,  and  cease  all 
further  proceedings  in  execution  of  the  judgment,  and  retani 
forthwith  to  the  clerk  of  the  court  who  issued  it,  the  execution 
or  certified  copy  of  the  entry  of  judgment  under  which  he 
acted,  with  his  return  thereon,  if  such  execution  or  certified 
copy  has  been  issued,  and  if  such  execution  or  certified  copy 
has  not  been  issued,  it  shall  not  be  issued,  but  shall  abide  tlie 
judgment  on  the  appeal. 

Sec.  4531.  The  party  taking  the  appeal  is  known  as  the 
appellant,  the  adverse  party  as  the  appellee,  but  the  title  of 
action  shall  not  be  changed  in  consequence  of  the  appeal;  it 
shall  be  docketed  in  the  Supreme  Court  as  it  was  in  the  dis- 
trict court. 

Sec.  4532.  Appeals,  in  criminal  cases,  shall  be  docketed  in 
the  Supreme  Court  for  trial  at  the  commencement  of  that  por- 
tion of  the  term  which  has  been  assigned  for  trying  causes 
from  the  judicial  district  from  which  the  appeal  comes.  They 
shall  take  precedence  of  all  other  business,  and  shall  be  tried 
at  the  term  at  which  the  transcript  is  filed,  unless  continued 
for  cause,  or  by  consent  of  the  parties,  and  shall  be  decided, 
if  practicable,  at  the  same  term. 

Sec.  4533.  The  personal  appearance  of  the  defendant  in 
the  Supreme  Court  on  the  trial  of  an  appeal,  is  in  no  case 
necessary. 

Sec.  4534.  An  appeal  shall  not  be  dismissed  for  any  infor- 
mality or  defect  in  taking  the  appeal,  if  the  same  be  corrected 
in  a  reasonable  time,  and  the  Supreme  Court  must  direct  how 
it  shall  be  corrected. 

Sec.  4535.  No  assignment  of  error,  or  joinder  in  error, 
shall  be  necessary. 

Sec.  4536.  The  defendant  shall  be  entitled  to  close  the 
argument. 

Sec.  4537.  The  opinion  of  the  Supreme  Court  must  be  in 
writing,  filed  with  its  clerk  and  recorded. 

Sec.  4538.  If  the  appeal  was  taken  by  the  defendant  from 
a  judgment  against  him,  the  Supreme  Court  must  examine 
the  record,  and  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  substantial  rights  of  the  parties,  ren- 
der such  judgment  on  the  record  as  the  law  demands.  It  may 
affirm,  reverse,  or  modify  the  judgment,  and  render  such  jiidg- 
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xnont  as  the  district  court  should  have  rendered,  and  may,  if 
necessary  or  proper,  order  a  new  trial.  It  may  reduce  the 
punishment,  but  cannot  increase  it. 

Sec.  4539.  If  the  appeal  was  taken  by  the  State,  the  Su- 
preme Court  cannot  reverse  the  judgment,  or  modify  it  so  as 
to  increase  the  punishment,  but  may  affirm  it,  and  sliall  point 
out  any  error  in  the  proceedings,  or  in  the  measure  of  punish- 
ishment,  and  its  decision  shall  be  obligatory  on  the  district 
court,  as  the  correct  exposition  of  the  law. 

Sec.  4540.  If  a  judgment  against  the  defendant  be  re- 
versed without  ordering  a  new  trial,  the  Supreme  Court  must 
direct,  if  the  defendant  be  in  custody,  that  he  be  discharged, 
or  if  he  be  admitted  to  bail,  that  his  bail  be  exonerated,  or  if 
money  be  deposited  instead  of  bail,  that  it  be  refunded  to 
liim. 

Sec.  4541.  On  a  judgment  of  affirmance  against  the  de- 
fendant, the  original  judgment  shall  be  carried  into  execution 
as  the  Supreme  Court  shall  direct,  except  as  hereinafter  pro- 
vided. 

Sec.  4542  When  a  judgment  of  the  Supreme  Court  is 
rendered  it  must  be  recorded,  and  a  certified  copy  of  the  judg- 
ment must  be  forthwith  remitted  to  the  clerk  of  the  district 
court  in  which  the  judgment  appealed  from  was  rendered, 
^ith  proper  instructions  and  a  copy  of  the  opinion,  in  such 
time,  and  in  such  manner,  as  the  Supreme  Court  iBay,  by  rule, 
pr^eacribe. 

SEa  4543.  After  the  certified  copy  of  the  entry  of  the 
iudgment  of  the  Supreme  Court,  and  its  instructions  have 
heeu  remitted  as  provided  in  the  preceding  section,  the  Su- 
preme Court  has  no  farther  jurisaiction  of  the  proceedings 
therein,  and  all  proceedings  which  may  be  necessary  to  carry 
the  judgment  of  the  Supreme  Court  into  effect,  must  be  had 
in  the  court  to  which  it  is  remitted,  or  by  the  clerk  thereof, 
except  as  provided  in  the  next  two  sections. 

Sec.  4544.  Unless  where  some  proceedings  in  the  district 
court  are  directed  by  the  Supreme  Court,  a  copy  of  tlie  certi- 
fied  copy  of  the  judgment  of  the  Supreme  Court,  with  its  di- 
rections, certified  by  the  clerk  of  the  District  Court  to  whom 
the  same  has  been  transmitted,  delivered  to  the  sheriff,  or  other 
proper  officer,  shall  authorize  him  to  execute  the  judgment 
^^  the  Supreme  Court,  or  take  any  steps  to  bring  the  proceed- 
11^^  to  a  conclusion,  except  as  provided  in  the  next  section. 

Sec.  4545.  If  a  defenaant,  who  has  been  imprisoned  dur- 
^^g  the  pendency  of  an  appeal,  upon  a  new  trial  ordered  by 
tue  Supreme  Court  shall  be  again  convicted,  the  period  of  his 
former  imprisonment  shall  be  deducted  by  the  aistrict  court 
ftorn  the  period  of  imprisonment  to  be  fixed  on  the  last  ver- 
^ct  of  conviction. 
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VotiM  of  AppoaL 

State  of  Iowa,  ^  In  the  District  Court  for  .  .  county,  oa  a  charge  of  grand  lar- 
vs.  V        ccny. 


)■" 


To  y  L,  Clerk  of  the  District  Court: 

A  B.  the  defendant,  and  L  M.  attorney  for  defendant:    You,  and  each  of  you  are 
hereby  notified  that  the  Slate  has  appealed  from  the  order  and  judgment  of  the  Dis- 
trict Court  ot  Linn  county,  Iowa,  rendered  In  the  above  entitled  cause,  on  the  .  . 
day  of  June,  1877.  to  the  Supreme  Court  of  Iowa,  and  that  the  same  wi'l  stand  for 
trial  in  said  court,  at  the  October  Term,  1878,  of  all  which  take  due  notice. 

MiLo  P.  Smith. 
Dist.  Atty,  Sik  ymdicial  Dtst, 

The  same  notice  will  answer  by  inserting  that  the  defend- 
ant has  appealed  instead  of  the  State.  While  it  may  not  be 
necessary  for  the  State  to  serve  a  notice  of  appeal  on  defend- 
ant, it  might  be  as  well  to  do  so,  in  order  to  save  any  ques- 
tion, in  pursnance  of  sections  4524  and  4525,  of  the  Code  of 
1873,  as  under  the  former  section  the  appeal  is  deemed  to  be 
taken  wJien  the  notice  is  filed. 

Appeal  Bond. 

We,  the  undersigned,  A  B.  as  principal,  and  C  D,  as  surety,  are  held  and  firmly 
bound  unto  the  State  of  Iowa,  in  the  penal  sum  of  one  thousand  dollars,  well  and 
truly  to  be  paid  unto  the  said  State  of  Iowa,  upon  conditions,  as  follows:  Whereas. 
the  said  A  B.  has  appealed  from  the  order  and  judgment  of  the  District  Court  of 
.  .  .  county,  Iowa,  rendered  on  the  second  day  of  June.  1878,  in  a  proceeding 
wherein  the  State  of  Iowa  was  plaintiff,  and  the  said  A  B.was  defendant,  on  a  charge 
of  grand  larceny,  and  convicted  thereof,  and  by  said  court  sentenced  to  pay  a  fine  of 
two  hundred  dollars,  or  to  be  confined  in  the  State  penitentiary  for  the  term  of  one 
year. 

Or,  if  the  appeal  be  from  a  judgment  imposing  a  fine : 

Now.  if  the  said  A  B.  will  prosecute  his  appeal  and  will  pay  said  fine  adjudged 
against  him,  or  so  much  of  the  same  as  the  Supreme  Court  may  direct,  and  in  all 
respects  abide  the  orders  and  the  judgment  of  the  Supreme  Court  upon  the  appeal, 

Or,  if  the  appeal  be  from  a  judgment  of  imprisonment,  then  add  as  the  condition: 

That  if  the  said  A  B,  will  surrender  himself  in  execution  of  the  judgment  and 
direction  of  the  Supreme  Court,  and  in  all  respects  abide  the  orders  and  judgment 
of  the  Supreme  Court  upon  the  appeal,  then  this  obligation  to  be  void,  otherwise  ia 
full  force.  A  .   .    B  .    .  ,  PriticipaL 

C  .   .   D  .    ,  ,  Surety. 

Marion,  Iowa,  yuue  7,  1878. 

Sureties  must  justify  as  required  by  Sec.,  4588,  Code,  1873, 
clerk's  certificate  of  bail  being  given. 

Clerk's  Certifloato. 

The  State  of  Iowa,   1    In  the  District  Court  of   .   .   .  county,  Iowa. 

vs.  >  On  indictment  after  conviction  on  a  charge  of  grao^ 

)      larceny. 

I,  J  L  C.  clerk  of  the  District  Court  of  .  .  county.  Iowa,  do  hereby  certify  tba* 
A  B.  the  defendant  in  the  above  entitled  cause,  has  token  an  appeal  to  the  SuprefO' 
Court,  and  has  furnished  good  and  sufficient  bail,  as  by  order  of  court  required. 

Given  under  my  hand  and  the  seal  of  said  District  Court,  at  my  office  in  . 
.  .   .  county,  Iowa,  June   .   .  ,  1878. 

[SEAL]  J.  .  L.  . ,  Oerk  put.  Otir^ 
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Appeal — ^Does   not  lib  wtole  pekdikg    in  court  below, 

EVEN  BT  CONSENT. 

Where  a  caaee  is  still  pending  in  a  conrt  below,  the  Sn- 
preme  Conrt  will  not  entertain  the  question,  although  by  the 
consent  of  parties,  as  no  appeal  can  be  taken  until  after  iinal 
judgment.  jA)nff  v.  Walling^  Morris,  381;  Chapman  v* 
Morgan  J  2  G.  Greene,  374;  Oinn  v.  Rogers^  4  Gilm.,  111., 
131;  Kenney  v.  Oreer^  13  111.,  432;  6  Texas,  263;  Rutter  r. 
State^  1  lb.,  99.  Since  the  above  decisions,  it  is  held  that 
an  appeal  lies  from  an  interlocutory  order,  and  previous  to 
final  judgment.  State  v.  Brandt^  41  Iowa,  642,  Begk,  J., 
dissenting  J  page  648.  This  case  of  Staie  v,  Brandt^  41  Iowa, 
642,  was  subsequently  overruled,  and  it  is  now  held  that  no 
appeal  lies  from  an  intermediate  order  or  decision,  and  can 
only  be  taken  from  a  final  judgment.  State  v.  Swearingen^ 
43  Iowa,  336;  State  v.  Davis,  Western  Jurist,  May  No., 
1878,  page  310. 

Attobney  genebal    and    distbiot    attobney — Which    has 
oontbol  of  cause. 

A  criminal  cause  is  under  control  of  the  district  attorney 
until  the  Supreme  Court  acquires  jurisdiction,  after  which  it 
is  under  the  sole  control  of  the  Attorney  General.  State  v. 
Fleming,  13  Iowa,  443. 

Time — Limfiation. 

A  criminal  cause  cannot  be  appealed  to  the  Supreme  Court 
after  the  expiration  of  one  year  from  the  rendering  of  the 
judgment  complained  of,  even  by  consent  of  the  attorney  for 
tbe  State.  Section  4522,  Code  of  1873;  State  v.  Fleming^ 
13  Iowa,  443. 

Trial  in  supbeme  coubt  on  appeal. 

Under  section  4925,  Rev.,  1860,  and  section  4538,  Code  of 
1873,  if  the  appeal  is  taken  by  the  defendant  the  court  must 
examine  the  record,  and,  without  regard  to  technical  errors 
and  defects  which  do  not  affect  the  substantial  rights  of  the 
Parties,  render  such  judgment  on  the  record  as  the  law  de- 
niands.  State  v.  Mercer,  19  Iowa,  570;  State  v.  Potter,  28 
Il>')  554;  State  v.  Brandt,  41  Iowa,  595.  But  where  a  cause 
n^  been  submitted  upon  the  transcript  alone,  without  abstract 
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or  argument,  and  the  transcript  does  not  show  that  any  bill  of 
exceptions  embodying  the  evidence  has  ever  been  signed  by 
the  judge  who  tried  the  cause,  the  court  will  not  review  the 
facts  in  this  state  of  the  records.  State  v.  Hine/iartj  Western 
Jurist,  June  No.,  1878,  page  376. 

Waiver  of  right  to  appeal  by  payment  of  fine. 

By  a  voluntary  payment  of  a  fine  adjudged  against  the  de- 
fendant, he  waives  his  right  to  appeal.  State  v.  West/all 
and  JUathetos,  37  Iowa,  577. 

Appeal  by  state — Effect  of. 

Under  section  4521,  Code  of  1873,  either  the  defendant  or 
the  State  may  take  an  appeal.  And  where  the  State  appeals 
the  judgment  of  the  Supreme  Court  cannot  interfere  with  the 
judgment  of  the  District  Court  so  as  to  affect  the  rights  of 
defendant,  he  having  once  been  tried  and  acquitted.  The 
result  of  the  appeal  would  only  be  to  settle  an  opinion  of  law. 
State  V.  Kinney^  Western  Jurist,  January  No.,  1877,  page  49. 

For  appeals  from  justices'  courts,  see  "Proceedings  and 
Trials  before  Justices  of  the  Peace." 

It  is  held  in  People  v.  Coming^  where  the  defendant 
was  acquitted  in  the  court  below,  that  a  writ  of  error  does  not 
lie  for  the  prosecution  (2  N.  T.,  1;  1  Leading  Cr.  Cases, 
425),  while  in  Regina  v.  Chadwick^  10  Law  Eeport,  the 
prosecution  brought  a  writ  of  error;  but  in  this  case  the  ques- 
tion as  to  the  right  to  bring  the  writ  was  not  determined. 
It  also  may  be  inferred  from  what  is  said  by  Lord  Coke 
(3  Inst,  214,  and  Hale's  P.  C,  Yol.  2,  pp.  247,  248,  394  and 
895),  that  the  prosecution  may  sue  out  a  writ  of  error.  The 
same  was  also  intimated  in  case  of  People  v,  Onondago  Gen- 
eral Sessions^  2  Wend.,  631.  Writs  of  error  have  also  been 
brought  by  the  people  in  the  following  cases:  People  v, 
Stone^  9  Wend.,  182;  People  v.  Fisher^  14  Wend.,  9;  People  «. 
Cone^  15  Wend.,  277;  People  v.  Brown,  16  Wend.,  561;  Peo- 
ple V,  Adsit,  2  Hill,  619;  People  v,  Cady,  6  Wend.,  490;  People 
V.  Payne,  3  Denio,  88,  91, 99, 101;  People  v.  AdamSj  3  Denio, 
109;  but  the  question  as  to  the  right  to  bring  the  writ  was  not 
raised,  while  it  was  held  in  State  v.  Buchanany  5  Hare  and 
John.,  Md  ,  317,  that  the  State  may  bring  error.    It  is  held  in 
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State  V.  Vanhortofij  26  Iowa,  402,  that  a  writ  of  error  will  lie 
for  the  defendant  bnt  not  against  him. 

Dismissal  of  appeal. 

Where  a  prisoner  escapes  and  the  appeal  which  he  has 
taken  after  a  conviction  is  dismissed,  he  cannot  have  his  caase 
reinstated  nntil  he  surrenders  himself  to  legal  custody. 
Greskam  v.  State^  1  Texas  Court  of  Appeals,  458 ;  10  Bush 
(Ky.),  626. 

AKRAIGNMENT  OF  THE  DEFENDANT. 

Section  4327.  As  soon  as  practicable  after  an  indictment 
is  found,  the  defendant  must  be  arraigned  thereon,  unless  he 
waive  the  same;  but  where  a  corporation  is  defendant,  ar- 
raignment shall  not  be  required. 

Sec.  4328.  If  the  indictment  be  for  a  felony,  the  defendant 
must  be  personally  present,  but  if  for  a  misdemeanor  only,  his 
personal  appearance  is  unnecessary,  and  he  may  appear  upon 
arraignment  by  counsel. 

Sec.  4329.  When  he  is  in  custody,  the  court  must  direct 
the  officer  in  whose  custody  he  is  to  bring  him  before  it  to  be 
arraigned,  and  the  officer  must  do  so  accordingly. 

Sec.  4330.  If  the  defendant  has  been  discliarged  on  bail, 
or  has  deposited  money  instead  thereof,  and  does  not  appear 
for  arraignment  when  his  personal  appearance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of 
bail,  or  of  the  money  deposited,  may,  on  motion  of  the  dis- 
trict attorney,  make  an  order  directing  the  clerk  to  issue  a 
bench  warrant  for  his  arrest,  and  fix  the  amount  in  which  bail 
will  be  taken  if  the  offense  be  bailable. 

Sec.  4331.  The  clerk,  on  the  application  of  the  district 
attorney,  may,  accordingly,  at  any  time  after  the  order, 
whether  the  court  be  in  session  or  not,  issue  a  bench  warrant 
into  one  or  more  counties  of  this  State  for  the  arrest  of  the 
defendant. 

Sec.  4332.  If  the  defendant  appear  for  arraignment  with- 
out counsel,  he  must  be  informed  by  the  court  that  it  is  his 
right  to  have  counsel  before  being  arraigned,  and  must  bo 
asked  if  he  desires  the  aid  of  counsel,  and  if  he  does,  and  is 
tinable  to  employ  any,  must  allow  him  to  select,  or  assign 
him  counsel,  not  exceeding  two,  who  shall  have  free  access  to 
him  at  all  reasonable  hours. 

Sec.  4333.  The  arraignment  may  be  made  by  the  court,  or 
by  the  clerk  or  district  attorney  under  its  direction,  and  con- 
BiBts  in  reading  the  indictment  to  the  defendant,  and  unless 
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previously  done,  delivering  to  Iiim  a  copy  of  the  indictment 
and  the  indorsements  thereon,  and  informing  him  that  if  the 
name  by  whicli  he  is  indicted  is  not  his  true  name,  he  must 
then  declare  what  his  true  name  is,  or  he  proceeded  against 
by  "the  name  in  the  indictment,  and  asking  him  wliat  lie 
answers  to  the  indictment. 

Sec.  4334.  If  he  gives  no  other  name,  or  gives  his  trne 
name,  he  is  thereafter  precluded  from  objecting  to  the  indict- 
ment upon  the  ground  of  being  therein  improperly  named. 

Sec.  4335.  If  he  alleges  tliat  another  name  is  his  true 
name,  the  court  must  dii'ect  an  entry  thereof  in  the  minutes 
of  the  arraignment,  and  the  subsequent  proceedings  on  the 
indictment  may  be  had  against  him  by  that  name,  referring 
also  to  the  name  bv  wliich  he  is  indicted. 

Sec.  4836.  In  answer  to  the  arraignment,  the  defendant 
may  move  to  set  aside  the  indictment,  or  he  may  demur  or 
plead  to  it,  and  is  entitled  to  one  day  after  arraignment  in 
which  to  answer  tliereto  if  he  demand  it. 

Abbaionment  of  prisoner — If  charged  with  felony  must  be 
persokallt  present. 

Under  section  4328,  Code  of  1873,  if  the  defendant  is 
charged  with  a  felony  he  must  be  personally  present,  but  if 
charged  with  a  misdemeanor  his  presence  is  not  required.  He 
can  plead  by  an  attorney.  Roscoe's  Cr.  Ev.,  page  194,  7th  edi- 
tion. In  a  misdemeanor  the  defendant  can  be  tried  in  his  ab- 
sence. City  of  Bloomington  v,  Heland^  67  111.,  278;  1  Am, 
Cr.  R.  (Hawley),  600. 

Waiver — Declining  to  give  name. 

Under  section  4334,  Code  of  1878,  if  the  defendant  gives  a 
wrong  name,  he  cannot  afterward  object  to  an  indictment  #n 
the  ground  of  being  improperly  named.  State  v,  White^  3S 
Iowa,  17;  State  v.  Winstrandy  37  Iowa,  111. 

Defendant  refusing  to  plead. 

If  a  prisoner  refuses  to  plead  it  is  the  duty  of  the  court  to 
enter  a  plea  of  not  guilty.     Roscoe's  Cr.  Ev.,  page  194. 

Waiver  of  arraignment — ^Appearance  and  plea. 

Where  the  prisoner  appears  and  pleads,  that  waives  the 
arraignment.  State  v.  Winstrand^  87  Iowa,  on  page  112; 
People  V.  Frosty  5  Parker,  Cr.  R,  52. 
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Defendant  has  a  right  to  have  indictment  bead  to  him. 

On  a  trial  for  a  felony  the  prisoner  is  entitled  to  have  the 
indictment  read  to  him.  Code  of  1873,  eection  4333;  Reg,  v. 
Doxoling^  3  Cox  Cr.  Cases,  509. 

Time  oftrial  after  indictment  found. 

Under  prior  decisions  if  the  defendant,  previons  to  tlie  find- 
ing of  the  indictment,  has  been  held  to  answer,  on  a  prelim- 
inary  examination,  the  State  can  compel  him  to  go  to  trial  at 
that  term.  But,  if  he  has  not  been  held  to  answer,  he  is  not 
bound  to  go  to  trial  at  the  term  at  which  the  indictment  is 
fonnd,  but  is  entitled  to  a  continuance  until  next  term  as  a 
matter  of  riglit,  without  a  showing.  State  v.  Harris^  33  Iowa, 
356;  36  Iowa,  269.  He  is  not  entitled  to  such  a  continuance 
after  the  cause  has  been  reversed  in  the  Supreme  Court.  State 
V.  Harris^  36  Iowa,  269. 

Under  section  4723,  Kev.  of  1860,  "if  the  defendant  is  in 
custody,  or  on  bail,  or  has  deposited  money  instead  of  bail 
when  the  indictment  is  found,  the  trial  may  take  place  at  the 
same  term  of  the  court  on  a  day  to  be  fixed  by  the  court." 

It  was  held  under  this  section  that  if  the  defendant  previous 
to  the  finding  of^the  indictment  was  held  to  answer,  the  State 
could  compel  the  defendant  to  go  to  the  trial  at  the  same  term 
that  the  indictment  was  found,  but  if  he  has  not  been  so  held  to 
answer  he  cannot  be  compelled  to  go  to  trial,  but  is  entitled 
to  a  contiimance  to  the  next  term  as  a  matter  of  right.     State 
V.  Harris^  33  Iowa,  356;  Same  v.  Same^  36  Iowa,  269.     This 
section  of  the  Revision  was  left  out  of  the  Code  of  1873;  so 
that  under  the  Code,  the  defendant  is  not  entitled  to  a  contin- 
uance without  a  showing,  as  a  matter  of  right;  and  this  was 
also  held  to  be  the  law  under  section  3006,  Rev.  of  1860.    State 
V.  Amoldy  12  Iowa,  479. 

ARREST  OF  JUDGMENT. 

Section  4491.  A  motion  in  arrest  of  judgment,  is  an  ap- 
plication to  the  court  in  which  the  trial  was  had,  on  the  part 
of  the  defendant,  that  no  judgment  be  rendered  upon  a  verdict 
^inst  him,  or  on  a  plea  of  guilty,  and  shall  be  granted: 

1.  Upon  any  ground  which  would  have  been  ground  of 
demnrrer. 

26 
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2.  When  upon  the  whole  record  no  legal  judgment  can  be 
pronounced. 

Sec.  4^02.  Tlie  court  may  also,  upon  its  own  observation 
of  any  of  these  grounds,  arrest  the  judgment  on  its  own  mo- 
tion. 

Sec.  4493.  If  the  court  is  of  opinion  from  the  evidence  on 
the  trial  that  the  defendant  is  guilty  of  a  pubh'c  offense,  of 
which  no  legal  conviction  can  be  had  on  the  indictment,  be 
may  be  lield  to  answer  tlie  offense  in  like  manner  as  upon  a 
preliminary  examination. 

Sec.  4494.  The  motion  may  be  made  at  any  time  before 
judgment,  or  after  judgment,  during  the  same  term. 

After  a  motion  for  a  new  trial  has  been  overruled,  the  de- 
fendant may,  in  a  proper  case,  move  in  arrest  of  judgment 
that  no  judgment  be  rendered  on  a  plea  of  guilty,  or  a  ver- 
dict of  guilty,  or  upon  the  findings  of  the  court,  becanse  of 
some  error  appearing  on  the  face  of  the  record,  which  vitiates 
the  proceedings.  As  a  general  rule,  any  objection  to  the  in- 
dictment which  would  have  been  fatal  on  demurrer,  may  be 
taken  advantage  of  by  motion  in  arrest,  or  by  writ  of  error. 
And  if  the  verdict  does  not  conform  to  the  indictment,  or  if 
the  trial  be  by  a  jury  of  less  than  twelve,  or  if  the  defendant 
be  tried  without  the  plea  of  not  guilty  being  entered,  the 
judgment  will  be  arrested.  A  motion  in  arrest  preceding  a 
motion  for  a  new  trial,  affirms  the  verdict  and  cuts  off  the 
motion  for  a  new  trial;  the  motion  in  arrest  being  founded 
solely  on  matters  apparent  on  the  record  and  cannot  be  op- 
posed by  matters  of  fact  not  apparent  on  the  record.  Under 
section  4494,  Code  of  1873,  a  motion  in  arrest  may  be  made  at 
any  time  before  judgment,  or  after  judgment,  during  the  same 
terra,  while  a  motion  for  a  new  trial  must,  under  section  449^ 
of  the  Code,  be  made  before  judgment. 

The  motion  may  be  in  the  following  form: 

State  of  Iowa,  ")      In  District  Court  of   .  .  .    county,  Iowa,   .  .  ,   term,  18TT. 
vs.  > 

J  AfofioH  in  arrest  of  judgment,  _^ 

Now  comes  the  defendant  in  the  above  entitled  cause  and  asks  the  court  toarr^ 
the  verdict  and  judgment  herein  for  the  following  reasons  [here  set  out  fully  all  ^^ 
causes  relied  on,  such  as]  :  first,  the  indictment  is  insufficient  in  law,  and  docsaf^ 
charge  a  public  offense;  second,  the  verdict  of  the  jury  is  insufficient  in  this,to-«^^ 
etc.,  etc.  L.  A.,  Attorney  for  defewda»i- 

•    A  motion  in  arrest  must  be  granted  upon  any  grouft^ 
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which  would  have  been  a  cause  of  demurrer.     State  v.  Win- 
strandj  37  Iowa,  on  page  112;  People  v.  Taylor^  3  Denio,  91. 

Misnomer  arraignment. 

The  fact  that  the  defendant  did  not  give  his  true  name  is 
not  a  cause  for  an  arrest  of  judgment.  State  v.  White,  32 
Iowa,  17;  State  v.  Winatrayidj  37  Iowa,  on  page  112. 

BAIL  UPON  BEING   HELD  TO  ANSWER  BEFORE 

INDICTMENT. 

Section  4573.  When  tlie  defendant  has  been  held  to 
answer  for  any  bailable  oflfense,  bail  must  be  taken  by  the 
magistrate  who  held  him  to  answer,  or  by  any  judge  of  the 
Supreme,  district,  or  circuit  courts,  or  by  the  court  to  which 
the  papers  on  the  preliminary  examination  are  to  be  returned 
by  the  magistrate  who  held  him  to  answer,  or  by  the  clerk 
of  such  court,  or  by  any  magistrate  of  the  county  in  which 
the  offense  is  triable. 

Sec.  4574.  Bail  is  put  in  by  a  written  undertaking,  ex- 
ecuted by  one  or  more  sufficient  sureties  (with  or  without  the 
defendant,  in  the  discretion  of  the  court,  clerk,  or  magistrate), 
acknowledged  before,  and  accepted  by,  the  court,  clerk,  or 
magistrate  taking  the  same,  and  may  be,  substantially,  in  the 
following  form: 

County  of 

An  order  having  been  made  on  the day  of 

A.  D.  18. .,  by  A.  B  ,  a  justice  of  the  peace  of  the  township 

of (or  as  the  case  may  be),  that  C.  D.  be  held  to 

answer  upon  a  charge  of  (stating  briefly  the  nature  of  the  of- 
fense), upon  which  lie  has  been  duly  aduiitted  to  bail,  in  the 

snm  of dollars. 

We,  E.  F.  (stating  his  place  of  residence  and  occupation), 
and  G.  H.,  oi  (stating  his  place  of  residence  and  occupation), 
hereby  undertake  that  the  said  C.  D.  shall  appear  at  the  dis- 
trict court  of  the  county  of ,  at  the  next  term  thereof, 

and  answer  said  charge,  and  abide  the  orders  and  judgment 
of  said  court,  and  not  depart  without  leave  of  the  same,  or 
if  he  fail  to  perform  either  of  these  conditions,  that  we  will 
pay  to  the  State  of  Iowa  the  sum  of dollars  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

E.  F. 
G.  H. 

Acknowledged  before,  and  accepted  by  me  as ,  in 

tie  township  of in  the  county  of ,  this 

^jo{ ,  A.  D.18.. 

I.  J.,  justice  of  the  peace 
(Or,  as  the  case  may  be). 


I 
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Sec.  4575.    The  qualifications  of  bail  are  as  follows: 

1.  Such  bail  must  be  a  resident  and  householder,  or  free- 
holder, within  the  State; 

2.  Such  bail  must  be  worth  tlie  amount  specified  in  the 
undertaking,  exehisive  of  property  exempt  from  execution; 
but  the  court,  clerk,  or  ma^^istrate  taking  the  bail,  may  allow 
more  than  one  bail  to  justify  severally  in  amounts  less  than 
that  expressed  in  the  undertaking,  if  the  whole  justification 
be  equivalent  to  one  sufficient  bail. 

Sec.  4576.  The  bail  must  in  all  cases  justify,  by  affidavit 
taken  before  the  court,  clerk,  or  magistrate,  as  the  case  may 
be,  taking  such  bail,  and  the  afiSdavit  must  state  that  tliev 
each  possess  the  qualifications  prescribed  in  the  last  section. 

Sec.  4577.  The  district  attorney,  or  the  court,  clerk,  or 
magistrate,  as  the  case  may  be,  may  thereupon  further  exam- 
ine the  bail  upon  oath,  concerning  their  sufiiciency,  in  sacli 
manner  as  may  be  deemed  proper. 

Sec.  4578.  The  court,  clerk,  or  magistrate,  may  also  re- 
ceive other  testimony,  either  for  or  against  the  sufficiency  of 
the  bail. 

Sec.  4579.  When  the  examination  is  closed,  the  court, 
clerk,  or  magistrate,  must  make  an  order,  either  allowing  or 
disallowing  the  bail,  and  must  forthwith  cause  the  same,  with 
the  affidavits  of  justification,  and  the  undertaking  of  bail,  to 
be  filed  with  the  clerk  of  the  court  to  which  the  papers  on 
the  preliminary  examination  are  required  to  be  sent 

Sec.  4580.  Upon  the  allowance  of  the  bail  and  the  execu- 
tion of  the  undertaking,  the  court,  clerk,  or  magistrate,  mnst 
make  an  order,  signed  with  the  name  of  office,  for  the  dis- 
charge of  the  defendant,  to  the  following  effect: 

The  State  of  Iowa: 

To  the  sherift'  of  the  county  of 

C.  D.,  who  is  detained  by  you  on  commitment,  to  answer* 
charge  for  the  offense  of  (here  designate  it  generally),  having 
given  sufficient  bail  to  answer  the  same,  you  are  commandeu 
forthwith  to  discharge  him  from  custody. 

Dated  at ,  in  the  township  of ,  in  the  county 

of . . . . ,  this day  of ,  A.  D.  18 . . 

K.  L.,  justice  of  the  peace 
(Or,  as  the  case  may  be). 

Sec.  4581.  If  the  bail  be  disallowed,  the  defendant  must 
be  detained  in  custody  until  other  bail  be  put  in  and  juBtiij' 

Bailable  offenses. 

Under  section  12,  article  1,  Bill  of  Rights,  Constitution  <>^ 
Iowa:   "All  persons  shall,  before  conviction,  be  bailable  by 
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snfficient  sureties,  except  for  capital  offenses  where  the  proof 
is  evident  or  the  presumption  great."  Under  section  3845, 
Code  of  1873,  ^'  treason  is  not  a  bailable  offense."  Under  sec- 
tion 4107,  Code  of  1873,  "all  defendants  are  bailable  both  be- 
fore and  after  conviction  by  snfficient  surety  except  for 
offenses  heretofore  punishable  with  death  under  the  laws  of 
the  State,  where  the  proof  is  evident  or  the  pi*esuinption 
great."  The  abolishment  of  capital  punishment  under  the 
Code  of  1873,  since  repealed  by  chapter  165,  laws  of  1878, 
in  this  State,  did  not  change  the  law  heretofore  existing  as  to 
bail.  As  to  bail  after  conviction  in  murder  cases,  see  title 
«  Murder." 

Bail — Voluntaiit  appeabancb. 

AVhere  a  defendant  voluntarily  appears  before  a  magistrate, 
previous  to  the  examination  as  to  the  commission  of  a  crime, 
the  magistrate  should  not,  in  general,  admit  the  defendant  to 
bail  on  the  statement  of  the  defendant  or  the  evidence  of  his 
witnesses,  but  should  subpoena  the  witnesses  for  the  State,  in 
order  to  ascertain  the  facts  in  the  case,  as  to  the  commission 
of  the  offense,  or  the  aggravation  thereof,  and  so  as  to  guide 
him  in  the  amount  the  defendant  should  enter  into;  the  evi- 
dence should  be  reduced  to  writing,  and  the  right  should  be 
given  the  defendant  to  cross-examine  the  witnesses  so  intro* 
dnced.  This  evidence,  with  the  bond,  should  be  returned  to 
the  clerk  of  the  District  Court.  * 

DlSCBSnONARY  POWER  OF  MAGISTRATE. 

The  fact  that  defendant  is  charged  with  an  offense  punish- 
able with  death,  would  not  justify  a  recognizing  magistrate 
in  refusing  bail,  if  the  proof  was  slight,  or  that  which  was 
offered  tended  to  show  that  it  was  an  offense  committed  un- 
der mitigating  circumstances,  and  would  not  be  punishable 
^itli  death.    State  v.  Klingman^  14  Iowa,  on  page  408. 

Defendant's  kame  omitted  on  bond,  effect  of. 

Under  section  4574,  Code  of  1873,  the  fact  of  defendant's 
omitting  to  sign  the  bail  bond  does  not  vitiate  the  same. 
^^  V.  PaUersorij  23  Iowa,  575;  State  v.  Minor^  1  Blackf., 
236. 
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Description  of  offense  in  bond. 

The  name  of  the  oftense  is  sufficient  in  tlie  bond  withonta 
particular  description  thereof.  State  v.  MarsfiaUy  21  Iowa, 
143;  State  v.  Earner,  2  Ind.,  371. 

What  magistrate  to  decide  as  to  pres^tmption  of  guilt. 

It  is  the  magistrate  who  prescribes  the  amount  of  bail  that 
is  to  decide  whether  the  proof  is  evident,  or  the  presumption 
great.     State  v.  Summons^  19  Ohio,  139. 

Magistrate  may  examine  record  of  coroneb. 

On  a  question  of  admitting  to  bail  on  a  charge  of  homicide 
the  court  will  look  into  the  examination  taken  before  the  cor- 
oner.    People  V.  Beiglery  3  Park.  Or.  R ,  316. 

Increase  of  bail. 

In  a  proper  case,  the  court  may  increase  the  amount  of  bail 
from  that  demanded  by  the  committing  magistrate.  People 
V.  McEinnon,  1  Wheeler  Or.  Cases,  170. 

Jurisdiction  of  magistrate  after  bail. 

After  the  defendant  has  entered  into  a  recognizance  of  bail 
for  his  appearance  before  the  court,  the  jurisdiction  of  the 
magistrate  is  at  an  end.  He  cannot  subsequently  discharge 
the  defendant.     Sand  Rock  v.  Knop^  34  How.  Pr.,  191. 

Acts  of  magistrate  judicial. 

The  acts  of  a  magistrate  in  taking  bail  are  judicial;  and  it 
is  his  duty  to  look  into  the  nature  of  the  charge.  Re^in^  ^' 
Badger,  4  Q.  B.,  468;  Lindford  v.  Fitsroy,  13  Q.  B.,  240;  1 
Ellis  &  Blackburn  Q.  B.,  1. 

By  united  states  commissioner — No  greater  power  tuai^ 
magistrate. 

A  United  States  commissioner,  as  respects  the  taking  o*- 
bail,  has  the  same  power  as  a  State  magistrate,  and  no  greate^* 
U.  S.  V.  Ilortonsy  2  Dillon  C.  C,  94;  1  Gr.  Cr.  K,  431. 

Date  in  bond. 

The  date  of  the  recognizance  for  the  defendant's  appearan 
in  court  may  be  the  day  on  which  he  is  required  to  appea 
State  V.  Bradley^  1  Blackf.,  83. 
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Bond  taken  by  justice  for  apfeabance  at  futubb  day. 

A  recognizance  taken  by  a  justice  of  the  peace  for  the 
appearance  before  him  at  a  subsequent  day  of  a  party  accused 
of  a  crime,  is  not  void  for  not  showing  that  it  was  attested  by 
tlie  justice.    State  v.  JSosSj  6  Blackf.,  315. 

GnriNO  BAIL  in  a  state  otheb  than  where  the  offense  was 

OOIOUTTED. 

A  person  arrested  in  anotlier  State  or  district  than  the  one 
in  which  the  offense  is  committed,  is  entitled  to  give  bail  for 
his  appearance  before  the  proper  court,  and  he  cannot  be  re* 
mov^  from  the  State  or  district  where  he  is  arrested  until 
after  he  has  been  imprisoned  for  not  giving  the  required  bail. 
Bagnall  v.  Allemariy  4  Wis.,  163. 

Abolishment  of  capital  punishment — Admission  to  bail. 

Under  the  Wisconsin  law,  since  the  abolishment  of  capital 
punishment,  persons  charged  with  murder  are,  in  all  cases, 
bailable.    State  in  re  Perry^  19  Wis.,  676. 

Bail  after  exceptions. 

Where  exceptions,  in  a  criminal  case,  are  transmitted  to  the 
Supreme  Court  for  review  before  sentence,  that  court  has  no 
power  to  admit  the  defendant  to  bail.  People  v.  McKinney^ 
9  Mich.,  444. 

Bail  taken  and  bond  approved  in  open  couet. 

Under  Sec.  3219,  Code  of  1851,  which  is  substantially  the 
same  as  Sec.  4573,  Code  of  1873,  a  recognizance  to  appear  and 
answer  to  an  indictment  may  be  acknowledged  and  approved 
iu  open  court.    State  v.  Elgin^  11  Iowa,  216. 

Iail  upon  an  indictment  before  conviction. 

Section  4582.  When  the  offense  charged  in  the  indictment 
is  a  misdemeanor,  the  officer  serving  tlie  bench  warrant,  if 
therein  required,  must  take  the  defendant  before  a  magistrate 
in  the  county  in  which  it  was  issued,  or  in  which  he  is  arrested, 
or  before  the  clerk  of  the  District  Court  of  either  of  such  coun- 
ties, for  the  purpose  of  giving  bail. 

Sec.  4583.  If  the  oftense  charged  in  the  indictment  be  a 
felony,  the  oflBcer  arresting  the  defendant  must  deliver  him 
^nto  custody  according  to  the  command  of  the  warrant. 

Sec.  4584.  When  the  defendant  is  so  delivered  into  custody, 
if  the  felony  charged  be  bailable,  bail  must  be  taken  by  that 
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court,  or  the  clerk  of  that  court,  or  hy  any  magistrate  in  the 
Baine  county. 

Sec.  4585.  The  bail  must  be  put  in  by  a  written  undertak- 
ing, executed  by  one  sufficient  surety,  with  or  without  the 
defendant,  in  tlie  discretion  of  the  court,  clerk,  or  magistrate, 
acknowledged  before  and  accepted  by  the  court,  clerk,  or 
magistrate,  taking  the  same,  and  may  be  substantially  in  the 
following  form: 

County  or 

An  indictment  having  been  found  in  the  District  Court  of 
the  county  of ,  on  the day  of ,  A. 

D.  18. .,  charging  A.  B.  with  the  crime  of  (designating  it  as 
in  the  bench  warrant),  and  he  having  been  duly  admitted  to 
bail  in  the  sum  of dollars: 

We,  A.  B.,  of  (stating  his  place  of  residence  and  occupation), 
and  C.  D.,  of  (stating  his  place  of  residence  and  occupation),  and 

E.  F.,  of  (stating  his  place  of  residence  and  occupation),  hereby 
undertake  that  the  said  A.  B.  shall  appear  and  answer  the  said 
indictment,  and  abide  the  orders  and  judgment  of  said  court, 
and  not  depart  without  leave  of  the  same,  or  if  he  fail  to  perr 
form  either  of  these  conditions,  that  he  will  paj'  to  the  State 

of  Iowa  the  sum  of dollars  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail). 

A.  B. 
CD. 
E.F. 

Acknowledged  before  and  accepted  by  me,  at ,  in 

the  townsnip  of ,  in  the  county  of ,  this 

day  of ,  A.  D.  18 . . 

G.  H.,  Justice  of  the  Peace 
(Or  as  the  cas^  may  be). 

Sec.  4586.  The  provisions  of  the  preceding  chapter,  subse- 
quent to  the  form  of  the  undertaking  relative  to  the  qnalifica- 
tions  of  bail,  the  justification,  the  examination,  receiving  other 
testimony  against  the  sufficiency,  and  the  order  of  allowance 
or  disallowance  thereof,  and  the  filing  of  the  undertaking 
with  the  afiSdavits,  and  all  proceedings  incidental  thereto,  in 
the  cases  therein  provided  for,  apply  also  to  the  cases  provided 
for  in  this  chapter. 

Clerk  authorized  to  approve  bond. 

Under  section  3329,  Code  of  1851,  the  clerk  of  the  District 
Court  had  no  power  to  take  bail;  but  section  45S4,  Code  of 
1873,  changed  the  law  so  as  to  read,  "bail  must  be  taken  by 
that  court  or  the  clerk  of  that  courts  or  by  any  magistrate  im^ 
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flaid  county."    And  the  case  of  State  v.  Carothera^  11  Iowa, 
273,  was  decided  uuder  the  Code  of  1851. 

Failure  to  aceowledge — Effect  of. 

The  failure  to  acknowledge  the  bond  and  justification  of 
sureties,  as  provided  under  Sec.  4979,  Rev.  of  1860,  which  is 
the  same  as  Sec.  4585,  Code  of  1873,  does  not  vitiate  the  bond, 
for  these  matters  are  directory  and  formal;  and  it  is  Sec.  4979 
to  wliich  the  court  refers  instead  of  Sec.  4978,  as  cited  in 
State  V.  Wells,  36  Iowa,  238. 

Bond  taken  in  one  county  for  appearance  in  another. 

A  recognizance  executed  before  the  clerk  of  the  District 
Court  of  one  county  for  the  appearance  of  defendant  before 
the  court  of  another  county  wherein  the  indictment  is  pend- 
ing, and  where  the  bond  is  filed,  is  not  invalid.  State  v.  Wellsy 
36  Iowa,  240. 

Belease  of  bail — Insanity. 

Under  Sees.  4624  and  4625,  Code  of  1873,  « insanity  of  de- 
fendant before  trial  or  after  conviction,"  if  it  is  found  that 
defendant  is  insane  and  he  is  committed,  the  bail  is  exonera- 
ted, and  entitled  to  have  property  or  money  deposited  re- 
turned to  him. 

Bail  upon  an  appeal  to  the  supreme  court  after  conviction. 

Section  4587.  After  conviction  upon  an  appeal  to  the 
Supreme  Court,  the  defendant  must  be  admittca  to  bail  as 
follows: 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine,  upon 
the  undertaking  of  bail  that  will  pay  the  same,  or  such  part 
of  it  as  the  Supreme  Court  may  direct,  and  in  all  respects 
ibide  the  orders  and  the  judgment  of  the  Supreme  Court 
upon  the  appeal; 

2.  If  the  appeal  be  from  a  judgment  of  imprisonment, 
upon  the  undertaking  of  bail  that  he  will  surrender  himself 
in  execution  of  the  judgment  and  direction  of  the  Supreme 
Court,  and  in  all  respects  abide  the  orders  and  judgment  of 
the  Supreme  Court  ujx>n  the  appeal.    The  bail  may  be  taken, 
either  by  the  court  where  the  judgment  was  rendered,  or  the 
judge  tliereof,  or  the  District  Court  of  the  county  in  which 
ue  is  imprisoned,  or  the  judge  thereof,  or  the  judge  of  the  Cir- 
cuit Court  of  either  ot   such  counties,  or  by  the  Supreme 
Court,  or  a  judge  thereof,  or  by  the  clerk  of  either  of  such 
courts. 
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Sec.  4588.  The  bail  must  possess  the  qnalifications,  mnst 
justify,  and  must  be  put  in  and  taken  in  the  manner  pre- 
scribed in  chapter  thirty-ei^ht  of  this  title,  and  the  same 
proceedings  had  in  all  respects,  as  nearly  as  applicable,  vary- 
ing to  suit  the  case,  and  the  undertaking  of  the  bail  must  be, 
in  effect,  as  prescribed  by  the  preceding  section. 

Bail  allowable  when  case  appealed  to  supreme  court. 

Under  the  statutes  of  Texas,  denying  the  right  of  bail  to  a 
prisoner  after  conviction  and  pending  an  appeal,  is  valid  and 
constitutional.  Ex  j)arte  Ezell^  40  Texas,  451 ;  19  Am.  R.,  32. 
While  under  the  Iowa  law  we  have  a  special  provision  allow- 
ing bail  when  a  cause  is  so  appealed,  as  provided  in  the  fore- 
going sections. 

For  form  of  an  appeal  bond  see  title  "Appeals." 

BILLS  OF  EXCEPTION. . 

Section  4479.  On  the  trial  of  an  indictment,  exceptions 
may  be  taken  by  the  State,  or  by  the  defendant,  to  any  decis- 
ion of  the  court  upon  matters  of  law,  in  any  of  the  following 
cases: 

1.  In  disallowing  a  challenge  to  an  individual  juror. 

2.  In  admitting  or  rejecting  witnesses  or  evidfence  on  the 
trial  of  any  challenge. 

3.  In  admitting  or  rejecting  witnesses  or  evidence,  or  in 
deciding  any  matter  of  law,  not  purely  discretionary,  on  the 
trial  of  the  issue. 

Sec.  4480.  Nothing  herein  contained  is  to  be  construed  so 
as  to  deprive  either  party  of  the  right  of  excepting  to  any 
action  or  decision  of  the  court  which  aflTects  any  other  mate- 
rial or  substantial  right  of  either  party,  whether  before  or 
after  the  trial  of  the  indictment,  or  on  such  trial. 

Sec.  4481.  The  office  of  a  bill  of  exceptions  is  to  make  a 
part  of  the  proceedings  or  evidence  appear  of  record  which 
would  not  otherwise  so  appear. 

Seo.  4482.  All  papers  pertaining  to  the  cause  and  filed  with 
the  clerk,  and  all  entries  made  by  the  clerk  in  the  i-ecord  l>ook 
pertaining  to  them,  and  showing  the  action  or  decision  of  the 
court  upon  them,  or  any  part  of  them,  are  to  be  deemed  parts 
of  the  record,  and  it  is  not  necessary  to  except  to  any  action  or 
decision  of  the  court  so  appearing  of  record. 

Sec.  4483.  Either  party  may  allege  an  exception  to  any 
decision  or  action  of  the  court,  on  any  application  of  either 
party,  which  may  be,  and  is  made  orally  to  the  court,  in  any 
stage  of  the  proceedings  upon  which  the  decision  or  action  of 
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the  court  is  not  required  to  be,  and  is  not  entered  in  the  record 
book,  and  reduce  the  same  to  writing,  and  tender  the  same  to 
the  judge,  whose  duty  it  is  to  sign  it;  and  if  he  sign  the  same, 
it  shall  oe  filed  with  the  clerk  and  thereupon  become  a  part  of 
the  record  of  the  cause;  but  if  the  judge  refuse  to  sign  it,  such 
refusal  must  be  stated  at  the  end  thereof;  -and  it  may  then  be 
signed  by  two  or  more  attorneys  or  officers  of  the  court,  or  dis- 
interested bystanders,  and  sworn  to  by  the  person  so  signing 
the  same,  and  filed  with  the  clerk,  and  it  shall  thereupon  be- 
come a  part  of  the  record  of  the  cause. 

Seo.  4484.  The  judge  shall  be  allowed  one  day  to  examine 
the  bill  of  exceptions,  and  the  party  excepting  shall  be  allowed 
three  days  thereafter  to  procure  the  signatures  and  file  the 
same. 

Seo.  4485.  If  the  judge  and  the  party  excepting  can  agree 
in  modifying  the  bill  of  exceptions,  it  shall  be  modified  accord- 
ingly. 

Seo.  4486.  Time  must  be  given  to  prepare  the  bill  of  ex- 
ceptions when  it  is  necessary.  When  it  can  reasonably  be 
done,  it  shall  be  settled  at  the  time  of  taking  the  exception. 

Practice — Bill  of  exceptions — Certificate  of  trial  judge. 

Where  the  certificate  of  the  judge  sufficiently  shows  the  sev- 
eral rulings  made  during  the  trial,  as  to  the  admission  or  ex- 
clusion of  evidence,  and  that  the  same  wer^  duly  excepted  to, 
ench  paper  so  certified  constitutes  the  rulings  made.  State  v. 
Fay,  43  Iowa,  651. 

Generally,  there  need  be  but  one  bill  of  exceptions  in  a 
cause.  The  exception  may  be  noted  at  the  time  of  the  decis- 
ion, and  when  the  trial  is  ended  and  the  motion  for  a  new 
trial  and  in  arrest  overruled,  the  complaining  party  may  pre- 
pare and  settle  his  bill  of  exceptions,  in  which  there  should  be 
preserved  all  the  points  ruled  against  him  in  regard  to  the  cause, 
and  upon  which  he  relies  for  a  reversal  of  the  judgment. 
The  object  of  the  bill  is  to  make  the  matter  a  part  of  the  record, 
which  would  otherwise  not  be  a  part  thereof.  What  is  in  the 
record  proper  can  never  be  contradicted  by  anything  con- 
tained in  the  bill  of  exceptions,  but  where  the  bill  states  the 
order  of  events  difl^erently  from  other  portions  of  the  record, 
the  bill  will  be  taken  as  true,  because  made  up  more  immedi- 
ately under  the  eye  of  the  court.  There  is  nothing  technical 
in  the  form  of  a  bill  of  exceptions,  but  it  must  show  the  mat- 
ter complained  of  and  the  ground  of  exception,  and  clearly 
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advise  the  Supreme  Court  of  the  proceedings  and  mlings  of 
the  trial  court,  and  that  the  rulings  were  excepted  to  at  the 
time. 
The  bill  may  be  drawn  up  in  the  following  manner: 


Form  of  BUI  of  EzoeptioA. 

The  State  of  Iowa.j     in  District  Court  of  .   .   .  county,  .   .  .    term.  1878. 

J      Indictment  for  larceny. 

Be  it  remembered,  that  on  the  trial  of  this  cause  in  the  .  .  .  District  Court,  at 
the  October  term  thereof,  A.  D.  187 . ,  the  State  of  Iowa,  plaintifT,  upon  its  part  pro- 
duced testimony  to  the  jury  tending  to  prove  that  [here  insert  evidence] ;  and  there- 
upon C  D,  was  introduced  and  sworn  as  a  witness  on  the  part  of  the  defendant,  and  the 
defendant  proposed  to  prove  by  said  witness  as  follows,  to-wit :  [here  state]  To  the 
introduction  of  said  proof,  the  (X'osecuting  attorney  objected,  because  said  proof,  as 
he  alleged,  was  immaterial  and  irrelevant,  and  the  court  sustained  the  objection  and 
refured  to  permit  said  proof  to  be  made  by  said  witness ;  and  to  the  decision  of  the 
court  upon  said  objection,  the  defendant  at  the  time  duly  excepted.  That  upon  said 
trial  the  court  gave  the  jury  the  following  instructions:  [Here  insert  and  note  the  ob- 
jection and  exception  to  them.]  After  which,  and  at  the  proper  time,  the  defendant 
asked  the  court  to  give  to  the  jury  the  following  instructions:  [here  insert  and  note 
the  refusal  of  the  court  and  exception  thereto.]  Whereupon,  the  jury  returned  the 
following  verdict :  [here  insert  verdict.]  And  thereupon  the  defendant  filed  a  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial,  as  follows:  [here  iosen]  Which  mo- 
tion for  a  new  trial  having  been  heard  and  considered,  was  by  the  c»>urt  overruled, 
to  which  decision  of  the  court  in  overruling  said  motion  for  a  new  trial,  the  defend- 
ant at  the  time  excepted.  And,  thereupon,  the  defendant,  by  his  counsel,  persented 
this,  his  bill  of  exceptions,  and  prayed  that  the  same  be  signed,  sealed,  and  made  a 
part  of  the  record  of  this  cause,  which  is  done  accordingly  this  .  .  .  day  of .  .  .  , 
AD,  187.. 

E  ,  .  .    F .   .   .  .  Jnige, 

CHANGE  of  VENUE  IN  CRIMINAL  OASE& 

Section  4368.  In  all  criminal  cases  which  may  be  pend- 
ing in  any  of  the  District  Courts  of  this  State,  any  defendant 
therein  may  petition  the  court  for  a  change  of  venue  to  another 
county. 

Sec.  4369.  Such  petition  must  set  forth  the  nature  of  the 
prosecution,  the  court  where  the  same  is  pending,  and  that 
such  defendant  cannot  receive  a  fair  and  impartial  trial  owing 
to  the  prejudice  of  the  judge,  or  to  excitement  or  prejudice 
against  him  in  such  county,  and  must  verify  the  same  by  his 
auidavit  stating  the  same  to  be  true  as  he  verily  believes. 

Sec.  4370.  When  tlie  ground  alleged  in  the  petition  is  ex- 
citement and  prejudice  against  him  in  the  county,  it  must  be 
verified  by  three  disinterested  persons,  I'esidents  of  the  county 
from  which  the  change  is  sougnt,  in  addition  to  the  petitioner 
himself. 

Sec.  4371.  The  petition  need  not  state  the  facts  npon 
which  the  belief  of  the  petitioner,  or  other  person  verifying 
the  same,  is  founded,  but  may  allege  the  belief  of  the  partic- 
ular ground  thereof  in  general  terms. 

Sec.  4372.    The  court  may  reoeive  additional  tostimoDy,  by 
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f^davits  only,  either  on  the  part  of  the  defendant  or  the 
State,  when  the  alleged  ground  in  the  petition  is  excitement 
and  prejudice  in  the  county  against  the  petitioner. 

Sec.  4373.  The  petition  and  affidavits,  if  any,  must  be  tiled 
with  the  clerk,  and  are  parts  of  the  record. 

Seo.  4374.  The  court,  in  the  exercise  of  a  sound  discre- 
tion, must  decide  the  matter  of  the  petition,  when  fully  ad- 
vised, according  to  the  very  right  of  it. 

Laws  of  1878,  chapter  171. 

AN  ACT  to  Amend  Section  4374,  of  Chapter  24,  Title  XXV.,  of  the  Code 
of  1873. 

Beit  enacted  hythe  General  Assemhhj  of  the  State  oflcnoa: 

Section  1.  That  section  4374  of  the  Code  of  1873,  be  and 
the  same  is  hereby  amended  by  adding  thereto  the  following: 
*^' Provided,  That  where  application  is  made  for  a  change  of 
venne  on  the  ground  of  the  prejudice  of  the  judge,  by  a  de- 
fendant who  has  been  once  tried  before  said  judge  upon  the 
same  indictment,  or  when  a  co-defendant  jointly  indicted  has 
been  so  tried,  such  petition  shall  be  granted." 

Sec.  2.  This  act,  being  deemed  of  immediate  importance, 
shall  take  effect  and  be  in  force  from  and  after  its  publication 
in  the  Iowa  State  Register,  and  Iowa  State  Leader,  newspa- 
pers published  at  Des  Moines,  Iowa. 

Approved,  March  26, 1878. 

I  hereby  oertify  that  the  foregoing  act  was  published  in  the  Iowa  State 
Register,  and  Iowa  State  Leader,  March  80,  18  rS. 

JOSIAH  T.  YOUNG,  Secretary  of  State. 

Seo.  4375.  If  sustained,  the  court  must,  if  the  ground 
alleged  be  the  prejudice  of  the  judge,  order  the  change  of 
venue  to  the  most  convenient  county  in  an  adjoining  district 
to  which  no  objection  exists. 

Seo.  4376.  If  sustained  on  the  ground  of  excitement  and 
prejudice  in  the  county,  it  must  be  awarded  to  such  county 
in  tlie  same  district  in  which  no  such  objection  exists. 

Sec.  4377.  Upon  the  making  of  the  order,  if  there  be  but 
one  defendant  in  the  case,  unless  all  have  joined  in  the  peti- 
tion, the  clerk  must  make  out  and  certify  a  transcript  of  all 
papers  on  tile  in  the  case,  including  the  indictment,  and  file 
the  same  in  his  office;  and  a  certified  copy  of  all  record  en- 
tries, and  all  the  original  papers  on  file  must  be,  without  un- 
necessary delay,  transmitted  to  the  clerk  of  the  court  to  which 
tbc  change  of  venue  is  ordered. 

8Ea  4^378.  If  there  be  more  than  one  defendant  in  the 
owe,  and  all  the  defendants  have  not  joined  in  the  petition, 
theclerk,npon  the  making  of  such  order,  must,  without  unnec- 
^^ry  delay,  make  out  and  certify  a  transcript  of  all  entries 
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appearing  on  the  record,  and  of  all  the  papers  on  file  in  the 
case,  including  the  indictment,  and  transmit  the  transcript  so 
certified  to  the  clerk  of  the  court  to  which  the  change  of 
venue  is  ordered,  retaining  the  originals. 

Skc.  4379.  If  a  defendant  who  has  applied  for  a  change 
of  venue,  whicli  has  been  ordered,  be  in  custody,  the  sheriff 
of  the  county  from  which  the  venue  is  changed,  must,  on  the 
order  of  tlie  court,  transfer  and  deliver  such  defendant  to  the 
sheriff  of  the  county  to  which  such  change  is  allowed,  and 
upon  such  transfer  and  delivery,  with  a  certified  copy  of  such 
order,  the  sheriflf  last  mentioned  must  receive  and  detain  the 
defendant  in  his  custody  until  legally  disclmrged  therefrom, 
and  give  a  certificate  of  such  delivery. 

Sec.  4380.  The  court  to  which  such  change  of  venue  is 
granted  must  take  cognizance  of  the  cause,  and  proceed 
therein  to  trial,  judgment,  and  execution,  in  all  respects  as  if 
the  indictment  had  been  found  by  the  grand  jury  empaneled 
in  such  court. 

Sec.  4381.  In  all  changes  of  venue  under  the  provisions 
of  this  chapter,  the  county  from  which  the  change  of  venue 
was  taken  sball  pay  the  expenses  and  charges  of  removing, 
delivering,  and  keeping  the  defendant,  and  all  other  expenses 
necessary  and  consequent  upon  such  change  of  venue  and  the 
trial  of  such  defendant,  which  shall  be  audited  and  allowed 
by  the  court  trying  such  case. 

Sec.  4382.  Sherifl^s,  for  delivering  prisoners  under  the  pro- 
visions of  this  chapter,  are  entitled  to  the  same  fees  therefor 
as  are  allowed  for  the  conveyance  of  convicts  to  the  peniten- 
tiary. 

Seo.  4383.  When  any  district  Judge  in  this  State  is  satis- 
fied from  his  own  knowledge,  or  otherwise,  that  any  organized 
county  in  his  district  does  not  contain  a  sufficient  number  of 
inhabitants  possessing  the  qualifications  of  jurors  to  compose 
grand  and  trial  jurors  for  the  presentment  and  trial  of  any 
person  or  persons,  charged  with  the  commission  of  an  offense 
in  said  county  requiring  the  intervention  of  a  grand  jury,  said 
judge  shall  make  an  order  transferring  all  prosecutions  for 
such  ofionses  committed  in  said  county  to  tlie  next  nearest 
county  in  the  same  judicial  district  possessing  the  requisite 
number  of  inhabitants  qualified  to  serve  as  jurors. 

Sec.  4384.  Said  order  may  be  made  by  the  judge  in  vaca* 
tion,  or  by  the  court,  and  the  district  court  oi  the  county  to 
which  said  prosecution  may  be  transferred,  shall  have  full  and 
complete  jurisdiction  of  the  offense,  and  the  person  or  persons 
charged  with  committing  the  offense  may  be  indicted  and 
tried  in  the  county  to  which  the  prosecution  is  so  transferred, 
in  the  same  manner  as  though  the  offense  had  been  committed 
in  said  county. 
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Sec.  4385.  When  any  prosecntion  has  been  transferred  by 
the  court  or  judffe  under  the  provisions  of  this  chapter,  the 
person  charged  with  committing  the  offense  shall  be  required 
to  appear  at  the  next  succeeding  term  of  the  district  court  of 
the  county  to  which  the  prosecution  is  transferred,  and  shall 
gire  bond  accordingly,  and  the  court  or  judge  may  require  all 
material  witnesses  in  behalf  of  the  prosecution  to  enter  into 
cognizance  for  their  appearance  at  the  district  court  of  the 
county  to  which  the  prosecution  is  transferred. 

Seo.  4386.  The  county  in  which  the  offense  was  committed, 
and  from  which  the  prosecution  was  transferred,  shall  pay  all 
the  costs  attending  the  prosecution. 

Sec.  4387.  No  appeal  or  writ  of  error  shall  lie  from  any 
order  for  the  transfer  of  prosecutions  made  under  the  pro- 
visions of  this  chapter. 

Sec.  4388.  The  provisions  of  this  chapter  apply  to  prose- 
cutions or  charges  now  pending,  or  that  may  hereafter  be  in- 
stituted for  offenses  heretofore  or  hereafter  committed. 

Form  of  Xotion  and  Affidavit  for  Chan^  of  Yoauo. 

State  of  Iowa.^  In  District  Court  of  .   .  .  county,  Iowa,   .   .  .  term,  1878. 

vs.  > 

A  .    .   .     B  .   .   .  J  Petition  for  Change  of  Venue. 

Now  comes  A  B.  defendant  herein,  and  states  that  he  is  charged  with  the  crime  of 
grand  larceny,  and  now  held  for  trial  in  the  District  Court  of  said  .  .  county;  and 
that  this  defendant  cannot  receive  a  fair  and  impartial  trial  owing  to  the  prejudice  of 
L  M,  (he  presiding  judge  of  said  District  Court.  ( Or,  if  the  change  is  applied  for 
on  account  of  the  prejudice  of  citizens,  then  add,  that  the  minds  of  the  inhabitants  of 
the  said  county  of  .  .  are  so  prejudiced  against  me  that  I  cannot  receive  a  fair  and 
impartial  trial  in  said  county.)  Wherefore  this  defendant  asks  that  the  venue  in  this 
cause  be  changed  to  the  next  nearest  judicial  district  (^r,  if  for  prejudice  of  citizens, 
that  the  venue  be  changed  to  some  other  county  in  this  district  where  such  prejudice 
does  not  exist).  A.  B . 

I,  A  B,  being  duly  sworn,  on  oath,  state  that  the  matters  and  things  in  the  fore- 
going  petition  contained  are  true,  as  affiant  verily  believes.  A.  B . 

Subscribed  and  sworn  to  before  me,  by  the  said  A  B,  this  .   .  day  of .   .  ,  1 878. 

W.  G.  W .  y.  P, 

When  the  ground  alleged  in  the  petition  is  the  excitement 
and  prejudice  of  the  people  in  the  county,  it  must  be  verified 
bv  three  disinterested  witnesses  in  addition  to  the  defendant's 
affidavit.  Such  affidavit,  attached  to  the  petition,  may  be  in 
the  following  form: 

State  op  Iowa,  ) 
.  .  .  County,  j    ' 
We,  C  D,  E  F,  and  G  H,  being  duly  sworn,  on  oath,  say.  that  we  are  acquainted 
with  the  defendant  in  the  above  entitled  cause  and  some  of  the  circumstances  and 
^s  connected  with  the  charge  against  the  said  defendant,  and  that  we  are  all  disinter- 
ested in  the  prosecution  or  defense  of  the  above  entitled  cause ;  that  we  are  in  no 
BUnaer  related  to  said  defendant,  and  that  we  are  lawful  residents  of  the  county  of 
•  . ,  and  State  of  Iowa.      And  we  further  state  that  we  believe  that  the  excitement 
and  prejudice  against  the  defendant  is  such  that  be  cannot  obtain  a  fair  and  impar- 
tial trial  in  said  county.  C.  D . 

E.  F . 

G.H . 

Sabicribed  and  tworn  to,  before  me,  this  .  .  .  day  of  .  .  .,1878. 

W.  G.  W .  %  P. 
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Discretionary  with  court  in  granting  change  of  venue  and 
not  a  matter  of  right. 

Tlie  law  is  well  settled  that  the  court,  in  the  exercise  of  a 
sound  discretion,  must  decide  the  matter,  when  fully  advised 
thereof,  according  to  the  very  right  of  it;  and  the  appellate 
court  will  not  interfere  with  this  discretion  unless  it  is  clearly 
shown  to  have  been  improperly  exercised.  Sec.  3272,  Code 
1851;  Kev.  1860,  Sec.  4733;  Code  of  1873,  Sec.  4374;  State  v. 
Oordon^  3  Iowa,  411;  State  v,  Findley^  5  Blackf.,  Ind.,  576; 
State  V.  Spencer,  8  Blackf.,  Ind.,  281;  Staie  v.  Barrett,  8 
Iowa,  537.  And  this  rule  of  the  court  exercising  a  sound 
discretion  applies  whether  the  application  is  grounded  upon 
the  alleged  prejudice  of  the  judge,  or  the  excitement  of  the 
people  of  the  county.  State  v.  Arnold,  12  Iowa,  481.  As  to 
the  exercising  a  sound  discretion,  see  State  v.  Ingalh  and 
King,  17  Iowa,  9;  State  v,  Baldy,  17  Iowa,  39;  State  v, 
0>trander,  18  Iowa,  435;  State  v.  Knight,  19  Iowa,  94.  In 
criminal  cases,  it  is  a  matter  of  discretion.  Turner  v.  nitcK- 
conk,  20  Iowa,  310;  State  v,  Ross  <&  Mann,  21  Iowa,  467; 
State  V,  Hutchinson,  27  Iowa,  212;  State  v.  Felter,  32  Iowa, 
49;  Jones  v.  C.  cfe  N.  W.  R.  li.  Co.,  36  Iowa,  68;  State  v, 
Spurheck,  44  Iowa,  667. 

Abuse  of  discretion — Must  be  shown  by  defendant  befobb 

THE  appellate  COURT  WILL  INTERFERE. 

While  it  is  discretionary  with  the  court  in  granting  changes 
of  venue,  yet  when  improperly  exercised  its  ruling  will  be  re- 
versed; but  such  abuse  of  discretion  must  be  show^n  bv  the 
defendant  before  the  court  will  interfere.  State  v.  Leis,  11 
Iowa,  41G;  State  v.  Nash  <&  Redout,  7  Iowa,  347;  State  v. 
Mooney,  10  Iowa,  507;  State  v.  Knight,  19  Iowa,  94;  State  ». 
Hutchinson,  27  Iowa,  212;  State  v.  Beavems,  37  Iowa,  179. 

Change  granted  on  a  grave  and  serious  charge. 

Where  the  offense  charged  is  grave  and  serioas  in  its  char- 
acter, involving,  it  may  be,  the  life  of  the  prisoner,  prudence 
and  a  high  sense  of  duty  would  properly  dictate  the  granting 
of  such  a  prayer.  Conversely,  it  would  be  as  proi>erly  rcfnsed 
if  the  offense  was  a  misdemeanor,  and  the  punishment  light 
State  V.  Ingalls  and  King,  17  Iowa,  9. 
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Change  ghanted — Clerk's  duty — ^Transcript. 

Under  section  8273,  Code  of  1851,  which  reads:  "Upon 
making  of  such  order  the  clerk  mu8t  make  ont  and  certify  a 
transcript  of  all  the  proceedings  appearing  upon  record  of  the 
coart,  which,  together  with  the  indictment  and  all  the  papers 
in  the  cause,  must  be  transmitted  to  the  clerk  of  the  court  to 
which  the  venue  has  been  changed,"  it  was  held  that  the  clerk 
need  not  make  a  copy  of  the  indictment  or  pleas  in  the  cause, 
but  simply  the  record  entry  of  what  was  done ;  nor  need  he  retain 
the  original  and  transmit  the  copies,  but  such  indictment 
should  be  attached  to  the  transcript.  State  ?;.  Sharp^  2  Iowa, 
455;  People  v,  Holliday^  4  Gilman  (Ills.),  711 ;  State,  v.  Beau- 
champ,.6  Blackford  (Ind.).  299.  But  under  Sec.  4377,  Code 
of  1873,  it  seems  that  the  clerk  should  make  ont  a  transcript 
of  all  papers  on  file  in  the  case,  "including  the  indictment," 
and  file  the  same  in  his  ofiicc,  and  transmit  the  original  papers 
to  the  county  to  which  the  change  is  taken;  and  the  failure  to 
give  the  name  of  the  presiding  judge  is  no  error.  Wau-kon- 
chaw-neek-kaw  v.  U.  S.j  Morris,  marginal  page,  332,  Miller's 
edition. 

Defendant,  when  a  change  is  allowed,  must  give  bonds. 

Under  section  4385,  Code,  1873,  if  the  change  is  granted 
the  defendant  must  enter  into  bonds  for  his  further  appear- 
ance in  the  county  to  where  the  change  is  granted.  It  was 
held  that  under  a  rule  of  the  District  Court  which  provided 
"that  the  defendant  if  the  change  is  granted  shall  enter  into 
bonds,  and  on  failure  thereof  the  order  of  the  chanore  on 
motion  may  be  set  aside,  and  the  defendant  held  to  trial  in 
the  county  where  the  indictment  was  found  "  the  court  had 
the  power  to  make  the  rule,  and  it  was  proper  to  set  aside  the 
order.     State  v.  Ensley  et  al,y  10  Iowa,  149. 

Costs — What  county  to  pay. 

The  county  from  whence  the  change  came  is  liable  to  pay 
the  costs.    Shawnee  Co,  v,  Wabaunsee  Co,,  4  Kansas,  312. 

On  grounds  of  excftement  and  pbejudice. 

"Where  a  change  of  venue  is  sought  on  the  grounds  of  ex- 
citement and  prejudice,  caused  in  part  by  the  publication  of 
false  statement  in  the  papers,  and  no  counter  affidavits  were 
27 
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filed  by  the  State,  in  resistance  to  the  application  for  a  change 
of  venue,  it  should  be  granted  under  Code,  Sec.  4374;  the 
court  has  not  an  absolute  and  arbitrary  discretion  in  such  a 
case,  but  a  sound  judicial  discretion,  which,  if  not  exercised, 
the  action  of  the  District  Court  must  be  reversed.  State  v, 
Canada^  Western  Jurist,  July  No.,  1878,  p.  434. 

CHALLENGING  THE  JURY. 

Section  4398.  A  challenge  is  an  objection  made  to  the 
trial  jurors,  and  is  of  two  kinds: 

1.  To  the  panel; 

2.  To  an  individual  juror. 

Sec.  4399.  When  several  defendants  are  tried  together, 
they  are  not  allowed  to  sever  their  challenges,  but  must  join 
therein. 

Sec.  4400.  A  challenge  to  the  panel  can  be  interposed 
only  on  the  ground  that  they  were  not  selected,  drawn,  or 
summoned  as  prescribed  by  law. 

Sec.  4401.  A  challenge  to  the  panel  must  be  taken  before 
a  challenge  to  any  individual  juror,  and  must  be  in  writing, 
specifying  distinctly  and  plainly  the  facts  constituting  the 
ground  of  challenge. 

Sec.  4402.  A  challenge  to  the  panel  may  be  taken  by 
either  party,  and  upon  the  trial  thereof  the  officers,  whether 
judicial  or  ministerial,  whose  irregularity  is  complained  of, 
as  well  as  any  other  persons,  may  be  examined  to  prove  or 
disprove  the  facts  alleged  as  the  ground  of  the  challenge. 

Sec.  4403.  If  the  facts  of  the  challenge  be  allowed  by  the 
court,  the  jury  must  be  discharged  so  far  as  the  trial  of  the 
indictment  in  question  is  concerned.  If  it  be  disallowed,  the 
court  shall  direct  the  jury  to  be  empaneled. 

Sec.  4404.  A  challenge  to  an  individual  juror  may  b^ 
taken  orally,  and  is  either: 

1.  For  cause; 

2.  Peremptory. 

Sec.  4405.  A  challenge  for  cause  may  be  made  either  bj 
the  State  or  by  the  defendant;  it  must  distinctly  specify  th* 
facts  constituting  the  causes  of  challenge,  and  may  be  mad^ 
for  any  of  the  following  causes: 

1.  A  previous  conviction  of  the  juror  of  a  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  statu^ 
to  render  a  person  a  competent  juror; 

3.  Unsoundness  of  mind,  or  such  defects  in  the  faculti^^ 
of  the  mind  or  the  organs  of  the  body  as  render  him  incap^ 
ble  of  performing  the  duties  of  a  juror; 
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.  4.  Affinity,  or  consanguinity  within  the  ninth  degree,  to 
the  person  alleged  to  be  injured  by  the  offense  charged,  or  on 
whose  preliminary  information,  or  at  whose  instance  the  pros- 
ecntion  wjis  instituted,  or  to  the  defendant,  to  be  computed 
according  to  the  rule  of  the  civil  law; 

5.  Standing  in  the  relation  of  guardian  and  ward,  attorney 
and  client,  master  and  servant,  or  landlord  and  tenant,  or 
being  a  member  of  the  family  of  the  defendant,  or  of  the  ])er- 
son  alleged  to  be  injured  by  the  offense  charged,  or  on  whose 
preliminary  information,  or  at  whose  instance  the  prosecution 
was  instituted,  or  in  his  employ  on  wages; 

6.  Being  a  party  adverse  to  the  defendant  in  a  civil  action, 
or  having  been  the  prosecutor  against,  or  accused  by  him,  in 
a  criminal  prosecution; 

7.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  death  is  the  subject  of  the  indictment; 

8.  Having  served  on  a  trial  jury,  wliich  has  tried  another 
defendant  for  the  offense  charged  in  the  indictment; 

9.  Having  been  on  a  jury  formerly  sworn  to  try  the  same 
indictment  and  whose  verdict  was  set  aside,  or  which  was  dis- 
charged without  a  verdict,  after  the  cause  was  submitted  to  it; 

10.  Having  served  as  a  juror,  in  a  civil  action  brought 
against  the  defendant,  for  the  act  charged  as  an  offense; 

11.  Having  formed  or  expressed  such  an  opinion  as  to  the 
eniltorinnocenceof  the  prisoneraswouldprevent  him  from  ren- 
dering a  true  verdict  upon  the  evidence  submitted  on  the  trial; 

12.  Because  of  his  being  bail  for  any  defendant  in  the 
indictment; 

13.  Because  he  is  defendant  in  a  similar  indictment,  or 
complainant  or  private  prosecutor  against  the  defendant  or 
any  other  person  indicted  for  a  similar  offense; 

14.  Because  he  is,  or,  within  a  year  preceding,  has  been 
engaged  or  interested  in  carrying  on  any  business,  calling  or 
employment,  the  carrying  on  of  which  is  a  violation  of  Jaw, 
and  when  the  defendant  is  indicted  for  a  like  offense; 

15.  Because  he  has  been  a  witness,  either  for  or  against 
ibe  defendant,  on  the  preliminary  trial  or  before  the  grand  jury. 

Sec.  4406.  An  exemption  from  service  on  a  jury  is  not  a 
cause  of  challenge,  but  the  privilege  of  the  person  exempted. 
^  Sec.  4407.  Upon  the  trial  of  a  challenge  to  an  individual 
jnror,  the  juror  challenged  may  be  examined  as  a  witness  to 
prove  or  disprove  the  challenge,  and  must  answer  every  ques- 
tion pertinent  to  the  inquiry  thereon,  but  his  answers  shall 
Jiot  afterward  be  testimony  against  him. 

Sec.  4408.  Other  witnesses  may  also  be  examined  on 
tither  side;  and  the  rules  of  evidence  applicable  to  the  trial 
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of  other  issues  shall  govern  the  admission  or  exclnsion  of  tes- 
timony on  the  trial  of  the  challenge. 

Sec.  4409.  In  all  challenges  the  court  shall  determine  the  law 
and  the  fact,  and  must  either  allow  or  disallow  the  challen;^. 

Seo.  4410.  The  State  shall  first  complete  its  challenges  for 
cause,  and  the  defendant  atlterward. 

Sec.  4411.  After  twelve  jurors  have  been  obtained,  against 
whom  no  cause  of  challenge  has  been  found  to  exist,  peremp- 
tory challenges  may  be  made.  ^ 

Sec.  4412.  A  peremptory  challenge  is  an  objection  to  a 
juror  for  which  no  reason  need  be  given,  but  upon  which  the 
court  must  exclude  him. 

Sec.  4413.  If  the  offense  charged  in  the  indictment  is 
punishable  with  imprisonment  in  the  penitentiary  for  life,  or 
may  be  so  punishable  in  the  discretion  of  the  court,  the  State 
is  entitled  to  ten  peremptory  challenges  and  the  defendant 
twenty;  if  any  other  felony,  the  State  is  entitled  to  six  and 
the  defendant  to  twelve;  and  if  a  misdemeanor,  the  State  to 
three  and  the  defendant  to  six  challenges. 

Sec.  4414.  The  State  shall  be  entitled  to  the  first  chal- 
lenge, and  shall  challenge  one  juror;  the  defendant  shall  be 
entitled  to  the  second  challenge,  and  shall  challenge  two 
jurors;  the  State  shall  be  entitled  to  the  third  challen^ 
and  shall  challenge  one  juror;  the  defendant  shall  be  entitfed 
to  the  fourth  challenge,  and  shall  challenge  two  jurors;  and 
so  on,  alternately,  until  all  the  challenges  are  exhausted. 

Sec.  4415.    The  challenges  of  either  party  need  not  besU 
taken  at  once,  but  sepamtely  in  the  following  order,  includ^ 
ing  in  each  challenge  all  the  causes  of  challenge  belonging  t^ 
the  same  class: 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  cause; 

3.  To  an  individual  juror,  peremptorily. 

Sec.  4416.  After  each  challenge  which  is  allowed,  th^ 
vacancy  occasioned  thereby  shall,  if  required,  be  filled  befor^ 
any  further  challenge  is  made,  and  any  new  juror  thus  intro-^ 
duced  may  be  challenged  for  cause,  as  well  as  peremptorily" 
if  the  peremptory  challenges  are  not  exhausted. 

Sec.  4417.  No  juror  shall  be  sworn  to  try  the  issue  unti^ 
twelve  jurors  are  accepted. 

Sec.  4418.  Bias  in  a  juror  against  either  party  is  no  cans^ 
of  challenge  by  the  other.  It  may  be  waived  by  the  part^ 
against  whom  it  exists. 

Challenge  for  cause — Opinion  of  juror — Disqualificatiox^ 

Where  a  juror  states  that,  "if  what  he  has  heard  is  true,  b  ' 
has  an  opinion  formed,  although,  personally,  he  knows  nott=2 
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ing  of  the  facts  or  circumstances  of  the  case,"  it  is  held  a  suf- 
ficient reason  for  a  challenge  for  caase.  State  of  Iowa  v. 
Trimble,  2  Q.  Greene,  404. 

Having  formed  ob  expressed  an  opinion  is  good  cause  for 
challenge. 

It  is  a  well  settled  principal  of  law,  that  where  a  juror  has 
formed  or  expressed  his  opinion  on  the  questions  in  contro- 
versy between  the  parties  to  the  suit,  he  may  be  challenged 
for  cause.  State  v,  Tnmhle,  2  Q.  Greene,  on  page  414; 
Blake  v.  MilUpaugh,  1  Johnson,  316 ;  Pringle  v.  Hughe,  1 
Co  wen,  432;  Com,  v.  Kiiapp,  9  Pick,  499;  People  v.  Rath- 
lun,  21  Wendell,  542;  Com,  v.  Ruggell,  16  Pick.,  153;  Peo- 
fie  V.  Bodine,  1  Denio,  281. 

A  JUBOR  WHO  TRIED  THE  CAUSE  ONCE  INCOMPETENT  TO  ACT  AS  A 
JUROR  ON  SECOND  TRIAL. 

It  is  well  settled  that  a  juror  having  tried  a  cause  once, 
would  be  incompetent  to  act  as  a  juror  on  the  second  trial. 
Spears  v.  Spencer,  1  G.  Greene,  534. 

Opinion  must  be  unqualified. 

To  constitute  a  good  cause  of  challenge,  it  should  appear 
that  the  juror  had  formed  or  expressed  an  unqualified  opinion, 
or  belief  that  the  defendant  was  or  was  not  guilty  of  the  crime 
charged.  The  Juror  answering  that  he  had  formed  an  opinion 
as  to  the  killing  of  the  deceased,  the  opinion  expressed  must 
be  as  to  the  guilt  or  innocence  of  the  defendant,  of  the  crime 
hid  to  his  charge.  St^te  v.  Thompson,  9  Iowa  189.  Although 
the  juror  may  have  formed  an  opinion  from  wlmt  he  has  read 
JQ  a  newspaper,  yet,  if  he  answers  that  he  has  not  made  up 
lu8  mind,  and  has  not  an  unqualified  opinion,  he  should  not  be 
challenged.  People  v,  Sanders,  4  Park.  Cr.  R.,  553;  State  v. 
-Zatorence,  38  Iowa,  52,  and  authorties  there  cited. 

7h£  fact  THAT  QUESTIONS  IN  RELATION  TO  THE  SAME  CASE  WERE 
BROUGHT  UP,  AND  EVIDENCE  INTRODUCED  BEFORE  THE  JUDGE, 
18  NOT  A  GROUND  FOR  CHALLENGE  TO  THE  PANEL. 

The  mere  fact  that  evidence  was  introduced  before  the  judge 
^relation  to  the  insanity  of  the  defendant  in  the  presence  of 
ttie  members  of  the  jury,  is  not  a  challenge  for  cause  to  the 
PM^eL    State  v.  Arnold^  12  Iowa,  481. 
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Improper  questions  submitted  to  jury. 

A  question  "If  tlie  defense  in  the  case  should  be  insanity 
of  the  defendant,  have  you  formed  or  expressed  an  opinion 
upon  the  subject,"  is  improper,  as  it  states  only  a  supposed 
case  for  such  a  defense.  The  defendant  may  be  unable  to  es- 
tablish such  a  defense.  State  v,  Arnold^  12  Iowa,  481. 
The  fact  that  a  member  of  the  jury  belonged  to  an  association 
for  the  purpose  of  prosecuting  horse  thieves  is  no  disqualifica- 
tion. State  V.  Wilson^  8  Iowa,  407.  Nci  ther  is  it  proper  to  pro- 
pound such  question  to  a  juror.     State  v,  WUsofiy  8  Iowa,  407. 

A  JUROR  WHO   HAS   BEEN  ON  A  SIMILAR  TRIAL  AS  THAT  CHARGED 
IN  THE  INDICTMENT. 

The  fact  that  the  juror  has  been  a  member  of  the  trial  jury 
who  tried  a  defendant  for  a  similar  oflTense  as  that  charged  in 
the  indictment  about  which  the  juror  is  interrogated,  is  no 
ground  for  challenge.  That  applies  only  to  a  case  where  two 
or  more  were  jointly  indicted,  and  separate  trials  had.  The 
juror  on  one  cannot  act  on  the  second  case  as  against  the  sec- 
ond defendant  in  the  same  indictment.  State  v.  Sheeley^  15 
Iowa,  405;  State  v.  Leicht^  17  Iowa,  29. 

Waiver  of  challenge  by  defendant — ^When  estopped  from 

MAKING  A  challenge. 

"Where  the  defendant  accepts  a  jury  he  waives  any  objection 
thereto  for  bias  or  prejudice  of  any  chai'acter  whatever,  in  the 
mind  of  any  of  the  jurors;  but  if  any  of  the  jurors  were  dis- 
qualified, as  such,  the  defendant  does  not  waive  his  right  to  ob- 
jection for  this  cause.  State  v,  Groom^  10  Iowa,  on  page 
316. 

Waiver — Knowledge  of  defendant  of  the  disqualifica- 
tion OF  JUROR. 

If  the  defendant  knew  at  the  time  the  jury  was  sworn  that 
any  of  them  were  not  qualified  to  act  as  jurors,  he  would  have 
waived  his  right  to  object  thereafter;  but  it  must  appear  that 
the  defendant  had  knowledge  of  this  fact  before  it  can  be  in- 
ferred tliat  he  waived  his  objection.  Without  this  knowledge 
a  waiver  cannot  be  inferred.  Cowles  v.  Buchman  dh  Sorij  6 
Iowa,  162;  State  v.  Gvoomey  10  Iowa,  on  page  316. 
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Order  of  challenge. 

Under  Ee\r.  of  1860,  Sees.  4779  and  4789,  the  State  was  re- 
qnired  to  complete  all  its  peremptory  challenges,  or  waive  the 
same,  before  the  defendant  would  be  required  to  commence 
his;  and  under  that  law,  the  decision  was  made  in  State  v. 
BowerSj  17  Iowa,  47.  But  under  Chap.  10,  laws  of  1864, 
copied  into  the  Code  of  1873,  as  Sees.  4413,  4414,  the  State  is 
entitled  to  the  first  challenge  and  shall  challenge  one  jui*or, 
and  then  the  defendant  is  entitled  to  two,  &c. 

Challenge  to  the  panel:  when  to  be  made. 

Under  Section  4401,  Code  of  1873,  a  challenge  to  the  panel 
must  be  made  before  commencing  with  the  challenges  to  in- 
dividual jurors.  It  is  held  that  when  the  defendant  had 
challenged  three  jurors,  and  then  attempted  to  challenge  the 
panel,  that  he  was  too  late,  and  had  waived  his  right  of  chaU 
lenge  to  the  panel.  State  v.  Bryan^  40  Iowa,  379;  State  v. 
Davisy  41  lb.,  315. 

Formation  op  an  opinion. 

A  juror  who  stated  upon  his  examination  that  he  had  not 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
but  had,  in  regard  to  some  of  the  transactions  in  the  case, 
fetating  further  that  he  could  render  an  impartial  verdjct 
upon  the  evidence,  was  held  to  be  a  competent  juror,  and 
could  serve.  State  v,  H inkle,  6  Iowa,  380;  State  v,  Satet\  8 
Iowa,  420;  State  v.  Gillick,  10  Iowa,  98;  State  v,  Lawrence, 
?8  Iowa,  51;  State  v.  Bryan,  40  Iowa,  379;  State  v.  Boy,  2 
Kansas,  405. 

Challenge  on  the  ground  that  the  juror  had  served 

DURING  the  year  PREVIOUS. 

Under  Section  239,  civil  practice,  Code  1873,  which  provides 
that  no  person  shall  be  required  to  attend  as  trial  juror  more 
than  two  terms  in  the  same  year;  as  to  whether  this,  is  a 
caDse  for  challenge  quere.  At  least  it  seems  to  be  without 
prejudice  to  defendant  if  he  had  an  opportunity  to  challenge 
peremptorily.    State  v.  Davis,  41  Iowa,  311. 

Array — Challenge  to  the  array. 

There  is  no  such  thing  known  to  the  Iowa  statute  as  chal- 
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lenge  to  the  "array;"  there  are  bat  two  kinds  of  challeQgei 
in  Iowa:  to  the  panel,  or  to  the  individual  juror.  State  v, 
Davis^  41  Iowa,  811. 

Opinion  formed  or  expressed  is  sufficient  cause  for  chal- 
lenge, WITHOUT  STATING  THAT  THE  OPINION  IS  IK  FA70B  OF 
EITHER  PARTY. 

It  need  not  appear  that  tlie  opinion  or  belief  formed  or  ex- 
pressed by  the  juror  was  in  favor  of  the  defendant,  or  against 
him.     State  v.  Shelledy^  8  Iowa,  481. 

Competent — Colored  person  qualified  to  sit  as  a  juror. 

Under  the  act  of  Con^^rees,  passed  Feb.  9th,  1867,  admitting 
the  State  of  Nebraska,  it  was  declared  that  '^  this  act  shall 
not  take  effect,  except  upon  the  fundamental  condition,  that 
within  tlie  State  of  Nebraska  there  shall  be  uo  denial  of  the 
election  franchise,  or  of  any  other  right,  to  any  person,  by 
reason  of  race  or  color,  excepting  Indians  not  taxed."  Under 
this  act  it  is  held  that  a  colored  man  can  sit  as  a  juror.  Peo- 
ple V.  Britle^  2  Nebraska,  198. 

Waiver  of  challenge  for  cause. 

It  does  not  appear  that  a  party  is  prejudiced  by  ovcrrnling 
a  challenge  for  cause,  when  he  voluntarily  accepts  the  jury 
without  exhausting  his  peremptory  challenges.  State  ^» 
Klliott,  45  Iowa,  486. 

CONSTITUTIONAL  LAW. 

Legislative  power. 

The  Legislature  has  no  power  to  make  the  operation  or  re- 
peal of  a  law  dependent  upon  a  vote  of  the  people.  Santo  v^ 
State,  2  Iowa,  1C5;  Geehrick  v.  State,  5  Iowa,  492;  St^ittt- 
Weir,  33  Iowa,  134;  also  supported  in  Thome  v.  Cram^y^^ 
Barb.,  112;  Bradley  v.  Baxter,  15  Barb.,  122;  1  Am.  Law 
Beg.,  658;  Barto  v.  Ileinirod,  4  Seldon,  483;  4  Harrinj;ton, 
(Del.),  479;  People  v.  Collins,  2  Am.  Law  Reg.,  591;  Corn>' 
monwealth  v.  Williams,  11  Penn.,  61;  Park  v.  Comrpfff^ 
wealth,  6  Barr.,  507;  and  those  holding  such  law  to  be  oonr 
stitutional;  State  of  Vt,  v.  Parkes,  3  Liv,  Law  Mag.,  13; 
Johnson  V.  Rich^  9  Barb.,  680* 
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tfPKOMISING  CEKTAIN  OFFENSES  BY  LEAVE 

OF  THE  COURT. 

•:cTioN  4708.  When  a  defendant  is  prosecuted  in  a  crim- 
action  for  a  misdemeanor,  for  which  the  person  injured 
he  act  constituting  the  offense  has  a  remedy  by  a  civil 
m,  the  offense  may  be  compromised  as  provided  in  the 
section,  except  when  it  was  committed: 

By,  or  upon  an  officer  while  in  the  execution  of  the  du- 
of  his  office; 

Riotously;  or, 

With  an  intent  to  commit  a  felony. 
£0.  4709.  If  the  party  injured  in  such  a  case,  appear  be- 
thc  court  to  which  the  papers  on  a  preliminary  examina- 
are  required  to  ba  returned,  at  any  time  before  trial,  on 
ulictmeut  for  the  offense,  or  the  trial  of  an  appeal  in  the 
•ict  court,  and  acknowledge  in  writing  that  he  has  re- 
3d  satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
,  on  payment  of  the  costs  incurred,  order  all  proceedings 
5  stayed  upon  the  prosecution,  and  the  defendant  to  bedis- 
ged  therefrom.  Ijut  in  that  case  the  reasons  for  the  order 
t  be  set  forth  therein,  and  entered  upon  the  minutes, 
ic.  4710.  The  order  authorized  by  the  last  section  is  a 
to  another  prosecution  for  the  same  offense. 
DC.  4711.  No  public  offense  can  be  compromised,  nor  can 
proceedings  for  the  prosecution  or  punishment  thereof, 
I  a  compromise,  be  stayed,  except  as  provided  in  this 
»ter. 

^•DUCT   OF  JURY  AFTER   CAUSE   IS    SUBMIT- 
TED TO  IT. 

XTnoN  4452.  Upon  retiring  for  deliberation,  the  jury 
take  with  it  all  papers  which  have  been  received  as  evi- 
:e  in  the  case,  except  depositions  and  copies  of  such  parts 
ublic  records  or  private  documents  as  ought  not,  in  the 
ion  of  the  court,  to  be  taken  from  the  person  having  them 
3Ssession. 

sc.  4453.  The  jury  may  also  take  with  them  notes  of  the 
mony  or  other  proceedings  on  the  trial  taken  by  them* 
BS  or  any  of  them,  but  none  taken  by  any  other  person. 
EC.  4454.  After  the  jury  have  retired  for  deliberation, 
lere  be  any  disagreement  between  them  as  to  any  part  of 
testimony,  or  if  they  desire  to  bo  informed  on  any  point 
aw  arising  in  the  cause,  they  must  require  the  officer  to 
luct  them  into  court,  and  upon  their  being  brought  in,  the 
rmation  required  must  be  giveu  in  the  presence  of,  or. 
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after  oral  notice,  to  the  district  attorney,  and  the  defendant  or 
his  counsel. 

Sec.  4455.  If,  after  the  retirement  of  the  jury,  one  of 
them  be  taken  sick  so  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent  their 
being  kept  together  for  deliberation,  the  court  may  discharge 
them. 

Sec.  4456.  Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  the  cause  is  submitted  to  them 
until  they  have  agreed  upon  their  verdict  and  rendered  it  in 
open  court,  unless  by  the  consent  of  both  parties  entered  upon 
the  record,  or  unless  at  the  expiration  of  such  time  as  the 
court  may  deem  proper,  it  satisfactorily  appears  that  there  is 
no  reasonable  probability  that  the  jury  can  agree. 

Sec.  4457.  In  all  cases  where  a  jury  is  discharged  or  pre- 
vented from  giving  a  verdict  by  reason  of  any  accident  or 
other  cause,  except  where  the  defendant  is  discharged  from 
the  indictment  during  the  progress  of  the  trial,  or  after  the 
cause  is  submitted  to  them,  the  cause  may  be  again  tried  at 
the  same  or  another  term  of  the  court. 

Sec.  4458.     While  the  jury  is  absent  the  court  may  adjonra 
from  time  to  time  as  to  other  business,  but  it  shall   be  never- 
theless deemed  open  for  every  purpose  connected  with  tho 
cause  submitted  to  the  jury  until  a  verdict  be  rendere<i  or  tho 
jury  is  dischargad. 

Sec.  4459,     A  final  adjournment  of  the  court  dischargi 
the  jury. 

Disagreement — Discdaroe  of — Notice  and  presence  of  de- 
fendant. 


The  fact  that  the  prisoner  was  not  present  when  the  jur 
returned  into  court,  and  that  the  names  of  the  jury  were  no 
called,  as  provided  by  law,  will  not  operate  to  reverse  a 
when  it  appears  that  no  prejudice  could  have  resulted  to  th 
prisoner,  though  required  under  section  4454,  Code  of  1873-^ 
State  V,  Vaughn^  29  Iowa,  286. 

Kecalling  jury  for  the  purpose  of  examining  witness. 

The  court  has  power  to  permit  a  jury  to  return  from  th 
jury  room,  after  the  cause  has  been  submitted  to  it,  for  th 
purpose  of  examining  a  witness,  on  a  question  misunderstood^ 
by  them.  And  the  right  of  counsel  to  examine  the  witness^ 
under  such  circumstances  is  a  matter  of  discretion  with  th 
court.     Herring  v,  State^  1  Iowa,  206, 
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For  Misconduct  of  Jurors  and  Granting  New  Trials,  see 
;itle  '•  New  Trials." 

Etioirrs  of  jury  dukino  deliberation. 

Tlie  jury  cannot  separate,  nor  are  they  entitled  to  meat  or 
x^ard  without  the  permission  of  the  judge.  State  v,  Baldy^ 
17  Iowa,  41. 

DEFENSE. 

Defenses  under  particular  crimes  will  be  found  under  that 
bead,  and  particular  crimes  to  which  it  applies.  As  a  general 
principle  of  law  a  man  may  repel  force  by  force  in  the  de- 
fense of  his  person,  habitation  or  property,  against  one  who 
manifestly  intends  and  endeavors,  by  violence  or  surprise,  to 
commit  a  known  felony  on  either.  In  such  ca^es  he  is  not 
obliged  to  retreat,  but  may  pursue  his  adversary  until  he  finds 
himself  out  of  danger.  Whartons  Cr.  Law,  8d  ed.,  456. 
And  it  is  held  by  the  Iowa  Supreme  Court  that  a  person  is 
not  required  to  flee  from  his  adversary,  when  assailed  with  a 
deadly  weapon,  and  retreat  to  the  wall  before  ho  can  justify 
the  killing  of  his  assailant.  State  v.  Tweedy^  11  Iowa,  350. 
But  to  make  a  homicide  justifiable,  on  the  ground  of  self- 
defense,  there  must  be  actual  and  urgent  danger.  lb.,  457. 
State  V.  Neeley^  20  Iowa,  108;  State  v,  Thompson^  9  Iowa, 
188.  It  is  not  necessary  however  that  the  danger  should  in 
fact  exist,  but  that  there  be  actual  and  real  danger  to  the  de- 
fendant's comprehension  as  a  reasonable  man.  The  inquiry  is 
not  whether  the  harm  apperhended  was  actually  intended  by 
the  assailant,  but  was  actual  and  real  to  the  accused  as  a 
reasonable  man  as  compared  with  danger  remote  or  contin- 
gent. State  V.  Neeley^  20  Iowa,  108;  1  Bishops  Cr.  Law, 
385;  Wharton  on  Homicide,  407;  State  v,  Collins^  32  Iowa,  37. 

Self-defense — Ciiaeacteb  of  deceased. 

On  trial  for  an  assault  with  intent  to  commit  murder,  the 
defendant  offered  to  introduce  evidence  to  show  that  the  i>er- 
son  stabbed  was  a  large,  powerful  and  muscular  man,  who, 
when  under  the  influence  of  liquor,  was  quarrelsome,  ugly, 
dangerous  and  vindictive;  that  the  defendant  knew  these 
liBUsts;  and  that  in  the  same  day  and  shortly  before  the  com- 
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mission  of  tbe  assault  the  injured  person  had  threatened  to 
take  the  defendant's  life,  of  which  threat  defendant  liad  been 
informed  only  a  few  minutes  previous  to  the  assault  This 
evidence  should  have  been  admitted  under  proper  instructions 
of  the  court.     State  v.  Collins^  32  Iowa,  36. 

Burden  of  proof  of  self-defense. 

Where  the  court  instructed  the  jury  in  a  murder  case  where 
the  defendant  set  up  self-defence,  "If,  however,  you  find  that 
the  defendant  inflicted  the  blow  upon  the  deceased  that  caused 
his  death,  then  the  burden  of  proof  is  upon  the  defendant  to 
show  that  he  did  it  in  self-defense."  This  instruction  the 
court  held  to  be  erroneous;  the  defendant  is  entitled  to  aa 
acquittal  if  he  shows,  by  the  facts  attending  the  commission 
of  the  offense,  proved  either  by  himself  or  the  State,  that 
there  is  reasonable  doubt  that  his  act  was  willfull.  The  role 
is  diflferent  when  the  matter  of  defense  is  wholly  disconnected 
from  the  body  of  the  offense.  Tweedy  v.  State^  6  Iowa,  434; 
State  V.  Murphy,  33  Iowa,  270;  State  v.  FeUeVy  32,  Iowa,  49; 
State  V.  Porter,  34  Iowa,  241;  1  Greens  Cr.  R,  241;  State  v. 
Vincent,  24  Iowa,  on  page  578. 

Questions  not  raised  in  court  below. 
'  Defenses  not  raised  on  the  trial  in  the  court  below  cannot 
be  raised  in  the  Supreme  Court  on  appeal.  State  v.  Grootn^ 
10  Iowa,  808;  State  v.  Malery,  11  Iowa,  239;  State  v.  Ein^y 
37  Iowa,  on  page  468. 

Ignorance  of  law. 

It  is  an  elementary  principle  of  law  that  ignorance  of  tb^ 
law  excuseth  no  man.     Truloch  v.  State,  1  Iowa,  on  pa^ 
518.     Yet  when  it  is  evident  that  a  prisoner,  without  fault  ^>^ 
his  part,  has  not  had  a  full  and  impartial  trial,  a  new  tri^^ 
will   be   ordered,  although  no  one  of   those    circumstance^* 
amount  to  error  in  law.     Truloch  v.  The  State,  1  Iowa,  51  ^* 
This  rule  is  however  subject  to  certain  exceptions:  Where  t-l^^ 
law  which   has  been   infringed  was  settled  and  plain,  t^^^ 
maxim,  in  its  rigor,  will  be  applied;  but  where  the  law  is  i»^^* 
well  settled,  or  is  obscure,  and  where  the  guilty  intention  L^^" 
ing  a  necessary  constitutent  of  the  particular  offense  is  (J^^* 
pendent  on  a  knowledge  of  the  law,  this  rule  if  enforo^^' 
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would  be  misapplied;  and  ignorance  of  the  law  is  no  defense 
where  the  mandates  of  a  statute  have  been  disregarded  or  a 
crime  has  been  perpetrated.  Cutler  v.  State,  30  N.  J.,  125; 
2  Greens  Or.  K.,  589;  State  v.  Ooodenow^  65  Me.,  30;  1  Am. 
Cr.  R,  42. 

Alibi. 

An  alibi  of  the  defendant  at  the  time  of  the  alledged  crime 
is  an  independent  proposition  totally  inconsistent  with  the 
guilt  of  the  prisoner.  It  is  evident  the  burden  of  proof  rests 
upon  the  prisoner;  this  defense  must  be  sustained  by  the 
prisoner,  and  the  evidence  necessary  to  sustain  it  must  be 
8u£5cient  to  outweigh  the  proof  tending  to  establish  its  con- 
tradictory hypothesis.  State  v.  Vincenty  24  Iowa,  on  page 
678. 

Death  resulting  from  malpraotioe. 

"Where  a  wound  or  injury  has  been  inflicted  the  defendant 
cannot  show  as  a  defense  that  the  death  did  result  from  the 
eflfects  of  malpractice,  as  it  is  said   by  Bigejow  Ch.  J.,  in  3 
-Allen,    136,  Cornmonwealth  v.  Ilackett:     "Amid  the  con- 
flicting theories  of  medical  men,  and  the  uncertainties  attend- 
ant upon  the  treatment  of  bodily  ailments  and  injuries,  it 
^wonld  be  easy  in  many  cases  of  homicide  to  raise  a  doubt  as 
to  the  immediate  CAuse  of  death,  and  thereby  to  open  a  wide 
door  by  which  persons  guilty  of  the  liighest  crimes  might 
escape  conviction  and  punishment."     Roscoe's  Cr.  Ev.,  3d  ed., 
703;  King  v.  Beading^  1  Keb.,  17;  1  East's  P.  C,  ch.  5,  Sec, 
13;  Reg'tna  v.  HoUanJy  2  M.  &  Eob.,  351;  Commonwealth 
^»  Gre&iij  1  Ashm.,  289;  Regina  r.  Ilainea  2  Car.  &  Kirw., 
368;  State  v.  Baker,  1  Jones  Law  R.,  N.  C,  267;  Common- 
wealth V.  JUoFike,  3  Gush.,  181 ;  State  v.  Murphy,  33  Iowa, 
on  page  276. 

JusnncATioN  as  a  defense — Master,  appbentice. 

A  master  may  do  that  to  protect  his  apprentice  which 
•J^other  party  could  not  do  without  being  the  assailant,  or 
pving  considerable  provocation  for  an  assault,  Orion  v. 
^^U,  4  G.  Greene,  140. 

**viDENCE — Articles  of  APPRENTicEsinp. 
It  is  competent  to  introduce  and  receive  articles  existing 
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between  the  master  and  his  apprentice,  where  the  difficulty 
arises  in  relation  to  the  apprentice  and  a  third  party,  Orton 
V.  State,  4  G.  Greene,  140. 

Reasonable  doubt — Pbeponderance  of  evidence. 

Where  the  defendant  justifies  he  is  not  compelled  to  estab- 
lish such  defense  beyond  a  reasonable  doubt,  but  simply  a 
preponderance  of  evidence  is  sufficient  to  support  a  verdict  of 
acquittal.     Tweedy  v.  State,  5  Iowa,  334, 

Railroad  oonductobs,  justified,  when. 

Where  passengers  fail  to  purchase  I'ailroad  tickets  at  stations 
and  enter  the  cars  without  tickets,  it  is  held  to  be  a  proper  and 
legal  regulation  to  compel  the  passenger  to  pay  ten  cents  extra, 
and  on  his  refusal  to  comply  with  this  regulation  the  conduc- 
tor is  justified  in  expelling  him,  and  not  criminally  liable 
when  the  expelling  is  done  without  unnecessary  force.  State 
V.  Ghovin,  7  Iowa,  204;  State  v,  Overtorij  4  Zabriskie,  435; 
Commontoealth  v.  Powers,  7  Mete,  696;  24  Conn.,  249;  33 
N.  H.,  343. 

Trespass — Deadly  weapon. 

A  provocation  may  reduce  a  homicide  to  manslaughter,  but 
never  can  render  it  excusable  or  justifiable.     It  is  equally  well 
settled  that  a  bare  trespass  (as  in  this  case,  the  stealing  of 
melons),  and  trespass  against  the  property  of  another,  not  his 
dwelling,  is  not  a  sufficient  provocation  to  wan-ant  the  owner  in 
using  a  deadly  weapon  in  its  defense,  and  if  he  uses  such  a 
weapon,  and  kills  the  trespasser,  it  will  be  murder,  and  this 
though  the  killing  were  actually  necessary  to  prevent  the  tres- 
pass.    If  it  appears  that  the  intention  was  not  to  take  life,  but 
merely  to  chastise  the  trespasser,  and  to  deter  the  offender 
from  repeating  the  same,  the  offense  may  be  extenuated  and 
will  be  no  more  than  manslaughter.     If  the  killing  take  place 
in  the  passion  or  heat  of  blood,  it  may  be  manslaughter,  but 
cannot  be  less.     Trespass  against  property,  not  a  dwelling^  is 
not  such  a  provocation  as  will  warrant  the  owner  in  using  a 
deadly  weapon.     If  he  does  so,  and  death  ensues,  it  is  murder, 
because  an  act  of  violence  beyond  the  provocation.    But  if  the 
injury  be  inflicted  with  an  instrument,  and  in  a  manner  not 
likely  to  kill,  and  the  trespasser  should,  notwithstanding  happen^ 
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to  be  killed,  it  will  be  no  more  than  manslaughter,  the  law  so 
far  recognizing  the  adequacy  of  the  provocation  arising  from 
the  trespass.  Am.  Crim.  Law,  Sees.  970,  975,  1025;  Claxton 
V.  State,  2  Humph.,  181;  McCoy  v.  State,  3  Eng.,  451;  Whar- 
ton on  Homicide,  168,  185,  466;  Commonwealth  v.  Drew,  4 
Mass.,  391;  Cokley  v.  State,  4  Iowa,  477;  State  v.  Vance^  17 
Iowa,  188. 

Words  do  not  justify  an  assault. 

The  fact  that  the  deceased  used  certain  or  reported  slander 
in  relation  to  defendant's  family,  is  no  justification  for  an 
assault  ui>on  the  deceased,  much  less  for  taking  his  life.  State 
V.  Lawrence,  38  Iowa,  58. 

Insanity  as  a  defense — ^Argument,  opening  ajh)  olosing. 

Where  the  defendant  pleaded  as  a  defense  insanity,  and  by 
reason  of  such  plea  insisted  upon  the  right  to  open  and  close 
the  argument,  the  court  held,  by  such  plea,  the  defendant 
claims  that  there  was  no  intent  to  commit  the  crime,  and 
hence  compels  the  State  to  prove  such  and  consequently  gave 
it  the  right  to  open  and  close.  Lo&frier  v.  State,  10  Ohio 
St.,  598 ;  State  r.  Felter,  32  Iowa,  50. 

Distinguished  from  passion  and  revenge. 

Ono  who,  in  possession  of  sound  mind,  commits  a  criminal 
act  under  the  impulse  of  passion  or  revenge,  which  may  tem- 
porarily dethrone  reason  and  for  the  moment  control  the  will, 
cannot,  nevertheless,  be  shielded  from  the  consequences  of  the 
act  by  the  plea  of  insanity.     Insanitv  will  only  excuse  the 
commission  of  a  criminal  act  when  it  is  made  affirmatively  to 
appear  that  the  person  committing  it  was  insane,  and  that  the 
offense  was  the  direct  consequences  of  his  insanity.      State  v. 
SticHey,  41  Iowa,  232.    So  in  case  of  State  v.  Felter,  the 
court  instructed:     "If  the  defendant  at  the  time  of  the  com- 
mission of  the  act  (if  he  did  commit  it),  was  laboring  under 
Bnch  a  degree  of  insanity  as  irresistibly  and  uncontrollably 
forced  him  to  commit  the  act,  have  reason  sufficient  to  dis« 
criminate  between  right  and  wrong  in  reference  to  the  act 
about  to  be  committed  by  him,  it  is  your  duty  to  acquit 
wholly.    In  other  words,  if  you  believe  from  the  evidence  that 
tbe  defendant's  mind,  at  the  time  of  committing  the  act,  was 
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80  insane  that  he  did  not  know  the  nature  of  the  crime,  and 
did  not  know  that  he  was  doing  wrong  in  doing  the  act,  it  is 
your  dnty  to  acquit  him  altogether."     This  instruction  is  ap- 
proved as  giving  a  correct  construction  of  the  law.      State  n, 
Felter^  25  Iowa,  80;  also,  Willis  v.  People,  4  Denio,  27;  Wil- 
lis V.  People,  32  N.Y.,  715;  State  v.  Brandon,  8  Jones,  N.  0. 
Law,  463;  Mosler  v.  Commonwealth,  4  Bar.,  266;  Stat4  «. 
Bruce,  Western  Jurist,  February  No.,  1878,  page  106.     Also 
an  instruction:    "When  the  defendant  on  account  of  his  men- 
tal disease  was  not  able  to  distinguish  right  and  wrong,  and 
had  not  knowledge  and  understanding  of  the  character  and 
consequences  of  his  act,  and  power  of  will  to  abstain  from  it, 
he  was  not  a  legally  responsible  being."     This  was  held  to  be 
correct.     State  v,  Mewhirter,  46  Iowa,  88.      Where  insanity 
is  interposed  as  a  defense,  the  inquiry  is  always  brought  down 
to  the  single  question  of  a  capacity  to  distinguish  between  right 
and  wrong  at  the  time  the  act  is  done.      Freeman  v.  People, 
4  Denio,  28;  Willia  v.  People,  32  N.  Y.,  717;  Flanagan  9. 
People,  52  N.  Y.,  467;  11  Am.  R,  731. 

Beyond  reasonable  doubt. 

It  was  held  error  to  charge  a  jury  in  a  criminal  case  that 
the  insanity  of  the  prisoner  must  be  proved  beyond  a  reason- 
able doubt,  to  entitle  him  to  an  acquittal.  People  v.  McCan^ 
16  N.  Y.,  58;  11  Am.  R,  731, 

Self  inflicted  iNSANnr. 

Selfinflicted  insanity  cannot  be  allowed  to  avail  aB  * 
defense;  the  law  in  such  case  imputes  to  the  defendant  am '•^^ 
derous  intent.     People  v.  Bobinson^  1  Park  Cr.  R,  649. 

Insanity  by  drunkenness. 

Self-insanity,  the  immediate  consequence  of  drink,  willr"^^ 

constitute  a  defense.     "A  drunkard,"  says  Lord  Coke,  "ha 

no  privilege  thereby;  but  what  hurt  or  ill  soever  he  doe 
his  drunkenness  doth  aggravate  (Coke  Litt.,  247),  ft  is 
settled  rule,  that  if  the  drunkenness  bo  voluntary,  it  cann^^ 
excuse  a  man  from  the  commission  of  any  crime,  but  on  t!^' 
contrary  must  be  considered  an  aggravation  of  whatever  ^ ; 
does  amiss."  The  rule  is  otherwise  when  the  drunkenness  ^ 
not  voluntary;  as,  if  a  person  by  the  unskillfallness  of  k^^ 
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thysieian,  or  by  the  contrivance  of  others,  and  without  any 
iolation  on  his  own  part,  eat  or  drink  snch  a  thing  as  causes 
renzy,  this  puts  hikn  in  the  same  condition  as  other  insane 
lersons,  and  equally  excuses  him,  the  frenzy  being,  not  the 
mmediate  effect  of  indulgence  in  strong  drink,  but  a  remote 
onseqnence  superinduced  by  antecedent  drunkenness.  Peo- 
9le  ».  Iiobinsony2  Park  Cr.  R.,  235.  Again  it  is  said  in 
7nited  States  v.  Drew^  1  Leading  Crim.  Cases,  113:  "The 
[uestion  made  at  the  bar  is,  whether  insanity,  whose  remote 
anse  is  habitual  drunkenness,  is  or  is  not  an  excuse  in  a  court 
f  law  for  a  homicide  committed  by  the  party  while  so  in- 
ane, but  not  at  the  time  intoxicated  or  under  the  influence 
»f  liquor:  we  are  clearly  of  opinion  that  insanity  is  a  com- 
petent excuse  in  such  a  case.  In  general,  insanity  is  an  ex- 
luse  for  the  commission  of  every  crime,  because  the  party  has 
lot  the  possession  of  that  reason  which  includes  responsi- 
bility. An  exception  is  when  the  crime  is  committed  by  a 
Mirty  while  in  a  fit  of  intoxication,  the  law  not  permitting  a 
nan  to  avail  himself  of  the  excuse  of  his  own  gross  vice  and 
aisconduct  to  shelter  himself  from  the  legal  consequences  of 
nch  crime;  but  the  crime  must  take  place  and  be  the  im- 
aediate  result  of  the  fit  of  intoxication,  and  while  it  lasts; 
.Tid  not,  as  in  this  case,  a  remote  consequence,  superinduced 
^y  the  antecedent  exhaustion  of  the  party,  arising  from  gross 
nd  habitual  drunkenness.  However  criminal,  in  a  moral 
K:>int  of  view,  such  indulgence  is,  and  however  justly  a  party 
aay  be  responsible  for  his  acts  arising  from  it  to  Almighty 
3-od,  human  tribunals  are  generally  restricted  from  punish- 
ng  them,  since  they  are  not  the  acts  of  a  reasonable  being, 
lad  the  crime  been  committed  while  Drew  was  in  a  fit  of 
^toxication,  he  would  have  been  liable  to  be  convicted  of 
finrder.  As  he  was  not  then  intoxicated,  but  merely  insane 
*'oin  an  abstinence  from  liquor,  he  cannot  be  pronounced 
jnilty  of  the  offense.  The  law  looks  to  the  immediate,  and 
^ot  the  remote  cause;  to  the  actual  state  of  the  party,  and 
^ot  to  the  causes  which  remotely  produced  it.  Many  species 
^f  insanity  arise  remotely  from  what  in  a  moral  view  is  a 
^Hminal  neglect  or  fault  of  the  party,  as  from  religious  mel- 
•Jicholy,  undue  exposure,  extravagant  pride,  ambition,  &c. 

28 
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Yet  sucli  insanity  has  always  been  deemed  a  sufficient  excnse 
for  any  crime  done  under  its  influence." 

DEMTJEKER. 

Section  4352.  The  defendant  may  demur  to  the  indict- 
ment when  it  appears  upon  its  face,  either: 

1.  That  it  aoes  not  substantially  conform  to  the  require- 
ments of  this  code; 

2.  That  the  indictment  contains  any  matter,  which,  if 
true,  would  constitute  a  legal  defense  or  bar  to  the  prosecu- 
tion. 

Sec.  4353.  The  entry  on  the  record  of  a  demurrer,  maybe 
substantially  in  the  following  form:  "  The  defendant  demon 
to  the  indictment." 

Sec.  4354.  When  the  demurrer  is  put  in,  the  objection 
thereby  presented  must  be  heard  immediately,  or  at  sncli  time 
as  the  court  may  appoint. 

Sec.  4365.  If  the  demurrer  is  sustained  on  the  ground 
that  the  offense  charged  was  within  the  exclusive  jurisdiction 
of  another  county  in  this  State,  the  same  proceedings  shallbe 
had  as  provided  in  sections  four  thousand  four  hundred  and 
forty-six  to  four  thousand  four  hundred  and  forty-nine,  in- 
elusive,  of  this  code. 

Seo.  4356.  If  the  demurrer  is  sustained  because  the  in- 
dictment contains  matter  which  is  a  legal  defense  or  bar  to  the 
indictment,  the  judgment  shall  be  final,  and  the  defendant 
must  be  discharged. 

Sec.  4357.  If  the  demurrer  is  sustained  on  any  other 
ground  than  that  mentioned  in  the  last  two  sections,  the  de- 
fendant must  be  dealt  with  as  provided  in  section  four  thous- 
and three  hundred  and  forty -one  of  this  code,  unless  the  court 
is  of  o])inion,  on  good  cause  shown,  that  the  objection  can  be 
remedied  or  avoided  in  another  indictment;  in  which  case  the 
court  may  order  the  cause  to  be  re-submitted  to  the  same  or 
another  grand  jury,  and  the  defendant  may  be  dealt  with  ^ 
provided  in  section  four  thousand  three  hundred  and  forty- 
two  of  tin's  code. 

Sec.  4358.  If  the  demurrer  is  overruled,  the  defendant ha« 
a  right  to  put  in  a  plea.  If  he  fails  to  do  so,  final  judgn^®^* 
may  be  rendered  against  him  on  the  demurrer,  and,  if  neces- 
sary, a  jury  may  be  empaneled  to  enquire  and  ascertain  the 
degree  of  the  offense. 

Demurrer  should  be  specific  and  certain. 

It  is  well  settled  that  a  demurrer  to  an  indictment  should 
not  be  general,  but  should  specifically  state  the  groands^'^ 
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Ter,  and  specify  wherein  the  indictment  is  insufficient, 
ng  the  points  clearly  to  the  mind  of  the  court  whei-ein 
is  a  defect.  State  v.  BenJiam^  1  Iowa,  542;  State  v. 
Vn,  5  Iowa,  369;  State  v.  Mauer^  7  Iowa,  406;  State  v. 
rie,  10  Iowa,  309;  State  v.  Uarty  29  Iowa,  269. 

DEPOSIT  OF  MONEY  INSTEAD  OF  BAIL. 

TioN  4589.  The  defendant,  at  any  time  after  an  order 
ting  him  to  bail,  instead  of  giving  bail,  may  deposit 
he  clerk  of  the  district  court  to  which  the  undertaking 
e  of  bail,  is  reauired  to  be  sent,  the  sum  mentioned  in 
der,  and  upon  delivering  to  the  officer  in  whose  custody 
a  certificate  under  seal  from  said  clerk  of  the  deposit, 
ist  1)0  discharged  from  custody. 

.  4590.  If  the  defendant  has  given  bail,  he  may,  at  any 
)efore  the  forfeiture  of  the  undertaking,  in  like  manner 
it  the  sum  mentioned  in  the  undertaking,  and  upon  the 
:t  being  made  the  bail  shall  be  exonerated. 
.  4591.  If  money  be  deposited  as  provided  in  the  last 
[1,  bail  may  be  given  in  the  same  manner  as  if  it  had 
)riginally  given  upon  the  order  for  admission  to  bail  at 
me  before  the  forfeiture  of  the  deposit.  The  court  or 
tmte  before   whom   the  bail  is  taken  shall  thereupon 

in  the  order  of  allowance,  that  the  money  depositea  be 
led  by  the  clerk  to  the  defendant,  and  it  shall  be  re- 
i  accordingly. 

.  4592.  When  money  has  been  deposited,  if  it  remain 
[)osit  at  the  time  of  a  judgment  against  the  defendant, 
erk  shall,  under  the  direction  of  the  court,  apply  the 
J  in  satisfaction  of  so  much  of  the  judgment  as  requii'es 
lyment  of  money,  and  after  paying  the  saine  shall  refund 
irplus,  if  any,  to  the  defendant,  unless  an  appeal  be  taken 

Supreme  Court,  and  bail  put  in,  in  which  case  the  de- 
shall  be  returned  to  the  defendant. 

[ISSAL  OF  CRIMINAL  ACTIONS  BEFOEE  AND 
lFTER  indictment  FOR  WANT  OF  PROS- 
ECUTION  OR  OTHERWISE. 

TioN  4613,  When  a  person  has  been  held  to  answer  for 
lie  offense,  if  an  indictment  be  not  found  against  him 
!  next  regular  terni  of  the  court  at  which  ho  is  held  to 
T,  the  court  must  order  the  prosecution  to  be  dismissed 
I  good  cause  to  the  contrary  be  shown. 
).  4614.  If  a  defendant  indicted  for  a  public  offense, 
3  trial  has  not  been  postponed  upon  his  application,  be 
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not  brought  to  trial  at  the  next  regular  term  of  the  court  in 
which  the  indictment  is  triable  after  the  same  is  found,  the 
court  must  order  it  to  be  dismissed  unless  good  cause  to  tbe 
contrary  be  shown. 

Sec.  4015.  If  the  defendant  be  not  indicted  or  tried  as 
provided  in  the  last  two  sections,  and  suflScient  reason  there- 
for shown,  the  court  may  order  tlie  action  to  be- continued 
from  term  to  term,  and  in  the  mean  time  may  discharge  the 
defendant  from  custody  on  his  own  undertaking  or  on  the  under- 
taking of  bail  for  his  appearance  to  answer  the  charge  at  the 
time  to  which  the  action  is  continued,  but  no  such  continu- 
ance can  be  extended  beyond  three  terms  of  the  court. 

Sec.  4616.  If  the  court  direct  the  action  to  l)e  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  therefrom, 
or  if  admitted  to  bail,  his  bail  must  be  exonerated,  and  if 
money  has  been  deposited  instead  of  bail  it  must  be  refunded 
to  him. 

Sec.  4617.  The  court  may,  either  upon  its  own  motion  or 
upon  the  application  of  the  district  attorney,  and  in  further- 
ance of  justice,  order  an  action  after  an  indictment  to  be  dis- 
missed, but  in  such  case  the  reason  of  the  dismissal  mast  be 
set  forth  in  the  order,  which  must  be  entered  upon  the 
record. 

Sec.  4618.  The  entry  of  a  nolle  prosequi  is  abolished,  and 
neither  the  attorney  general  nor  the  district  attorney  shall 
hereafter  discontinue  or  abandon  a  prosecution  for  a  public 
affense  except  as  provided  in  the  last  section. 

Sec.  4619.  An  order  for  the  dismissal  of  the  action  W 
provided  in  this  chapter,  is  a  bar  to  another  prosecution  for 
the  same  offense  if  it  be  a  misdemeanor;  but  it  is  not  a  bar 
if  the  offense  charged  be  a  felony. 

Dismissal — Bar. 

The  dismissal  of  a  criminal  action  as  provided  in  the  for^* 
going  sections  only  applies  to  cases  pending  in  the  District  or 
Supreme  Court,  and  is  not  applicable  in  justices'  courts.  I^ 
is  sometimes  erroneously  supposed  that  section  4619  of  the 
Code,  that  "  an  order  for  dismissal  is  a  bar  to  another  prose- 
cution for  the  same  offense,"  applies  to  justices'  courts. 

DISPOSAL  OF  PROPERTY  STOLEN  OR  EMBEZZLED- 

Section  4654.  When  property  alleged  to  have  been  stolea 
or  embezzled  comes  into  the  custody  of  a  peaco  officer,  be 
must  hold  the  same  subject  to  the  order  of  the  magistrate 
authorized  by  the  next  section  to  direct  the  disposal  thereof! 
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Sec.  4655.  On  satisfactory  proof  of  title  by  the  owner  of 
he  property,  tlie  magistrate  before  whom  the  infonnation  is 
aid,  or  who  shall  examine  the  charge  against  the  person  ac- 
msed  of  stealing  or  embezzling  the  same,  may  order  it  to  be 
lelivered  to  the  owner,  on  his  paying  the  reasonable  and  nec- 
ssary  expenses  incnrred  in  the  preservation  and  keeping 
hereof,  to  be  certified  by  tlie  magistrate.  The  order  shall 
mtitle  the  owner  to  demand  and  receive  the  property. 

Sec.  4656.  If  the  property  stolen  or  embezzled  come  into 
;he  cnstody  of  a  magistrate,  it  must  be  delivered  to  the 
>wner  on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
lecessary  expenses  incurred  in  its  preservation,  to  be  certi- 
ied  as  before  provided. 

Sec.  4657.  If  tlie  property  stolen  or  embezzled  has  not 
>€en  delivered  to  the  owner,  the  court  before  which  a  convic- 
;ion  is  had,  may,  on  proof  of  his  title,  oixler  its  restoration. 

Si-xj.  4658.  If  the  property  stolen  or  embezzled  be  not 
claimed  by  the  owner  before  the  expiration  of  six  months 
from  the  conviction  of  the  person  for  stealing  or  embezzling 
tj  the  magistrate  or  other  oflBcer  having  it  in  his  custody, 
must,  on  payment  of  the  necessary  expenses  incurred  for  its 
preservation,  deliver  it  to  the  auditor  of  the  county  to  be  ap- 
plied under  the  direction  of  the  board  of  supervisors  thereof 
for  the  benefit  of  the  poor  of  the  county. 

Sec  4659.  When  the  money  or  other  property  is  taken 
from  the  defendant  arrested  upon  a  charge  of  a  public  oliense, 
the  officer  taking  it  shall,  at  the  time,  give  duplicate  receipts 
therefor,  specitymg  particularly  the  amount  of  money  and 
the  kind  of  property  taken;  one  of  which  receipts  he  must 
deliver  to  the  defendant,  and  the  other  he  must  forthwith  file 
^ith  the  clerk  of  the  district  court  of  the  county  where  the 
depositions  and  statements  are  to  be  sent  by  the  magistrate. 

DIVISION  OF  PUBLIC  OFFENSES. 

Section  4103.     Public  offenses  are  divided  into: 

1.  Felonies. 

2.  Misdemeanors. 

Sec.  4104.  A  felony  is  a  public  ofiense  which  is,  or  in  the 
discretion  of  the  court  may  be,  punished  by  imprisonment  in 
the  penitentiary. 

Sec.  4105.     Every  other  public  ofl^ense  is  a  misdemeanor. 

Skc.  4106.  No  person  can  be  punished  for  a  public  offense 
except  upon  legal  conviction  in  a  court  having  jurisdiction 
thereof. 

Sec.  4107.  All  defendants  are  bailable  both  before  and 
sfter  conviction,  by  sufficient  surety,  except  for  offenses  here- 
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tofore punishable  with  deatli  under  the  laws  of  the  State,  where 
the  proof  is  evident,  or  the  presumption  great. 

Crimes  or  public  offenses,  are  devided  into  felonies  and  mis- 
demeanors, and  an  act  or  omission  rendering  a  party  liable  to 
a  pecuniary  forfeiture,  which,  when  collected,  goes  into  the 
public  treasury,  docs  not  constitute  the  act  or  omission  of  a 
crime.     Polk  County  v.  Ilierby  37  Iowa,  367. 

Felonies — Misdemeanors. 

An  offense  which  the  court  has  the  discretion  to  punish  br 
imprisonment  in  the  state  prison,  or  by  fine,  or  by  imprison- 
ment in  the  county  jail,  is  a  felony.  People  v.  Van  Steen- 
lurghy  1  Park.  Cr.  R.,  39;  People  v.  Borgea^  6  Abbot's  Pr., 
182. 

ERROR  WITHOUT  PREJUDICE. 

As  a  general  principal  of  law  the  admission  of  improper 
evidence,  erroneous  instructions  and  ruling  of  the  court  below, 
not  prejudicial  to  a  defendant,  is  no  ground  for  reversal. 
Hampton  v.  United  States^  Alorris,  489;  iStatev.  SeainonSi 
1  G.  Greene,  418;  Mays  v.  Deaver^  1  Iowa,  216;  Devine  «. 
Statej  4  lb.,  443;  S peers  v.  Fortner^  6  lb.,  553;  Hannon  ^' 
Haley  7  lb.,  153;  State  v,  Cooster,  10  lb.,  453;  State  v.  Mi^ 
dleton,  11  lb.,  247;  State  v.  Kreig^li  lb.,  462;  State  t>.  Sch'i^ 
ling,  14  lb.,  455;  State  v.  Hessenkampy  17  lb.,  25;  State  ^* 
BaZdy,  lb.,  39;  State  v,  Emeigh,  18  lb.,  122;  State  v.  Knigf^^ 
19  lb.,  94;  State  V.  Thompson^  19  lb.,  299;  State  v.  DicklO^ 
19  lb.,  447;  State  v.  Carney  cfe  ct  al,  20  lb.,  82;   State    *• 
Neeley,  20  lb.,  108;  State  v.  Greisenhause,  20  lb.,  228;  St^^ 
V.  Feller,  25  lb.,  67;  State  v.  Shehan^  32  lb.,  88;  Statt^   ^' 
King,  37  lb.,  462. 

Presumption  of  error. 

Where  there  has  been  error  a  presumption  of  prejud^^ 
arises,  and  if  the  record  fails  to  satisfy  the  court  that  no  [»^* 
judice  has  in  fact  been  caused,  then  such  error  cannot  be  i*^' 
regarded.  This  should  not  be  left  in  serious  doubt  PiMet^  ** 
The  C.  li.  I.  c6  P.  R.  Co,,  46  Iowa,  399. 
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EVIDENCE. 

Section  4556.  The  rules  of  evidence  prescribed  in  the  civil 
»art  ol*  this  Code,  shall  apply  to  criminal  proceedings  as  far  as 
pplicable,  and  as  they  are  not  inconsistent  with  the  provisons  of 
his  chapter;  but  nothing  contained  in  this  title  shall  render 
ny  person  who,  in  any  criminal  proceeding,  is  charged  with 
he  commission  of  any  public  offense,  competent  or  compell- 
ble  to  give  evidence  thereon  for  or  against  himself. 

!iAWS  OF  1868,  CHAPTER  168 —EVIDENCE  IN  CRIMINAL  ACTIONS. 

lN  act  in  Relation  to  Evidence  in  Criminid  Actions.  Amending  Sections 
3636.  and  4421,  and  Repealing  Section  4237,  and  part  of  Section  4556  of 
the  Code. 

£e  it  enacted  by  the  General  Assembly  of  the  State  of  Iowa: 

Section  1.  That  section  3636,  chapter  1,  of  title  22  of  the 
yode,  be  amended  by  adding  thereto  the  following:  "Defend- 
nts  in  all  criminal  proceedings  shall  be  competent  witnesses 
n  their  own  behalf,  but  cannot  be  called  as  witnesses  by  the 
tate;  and  should  a  defendant  not  elect  to  become  a  witness, 
hat  fact  shall  not  have  any  weight  against  him  on  the  trial, 
tor  shall  the  attorney  or  attorneys  for  the  state  during  the 
rial,  refer  to  the  fact  that  the  defendant  did  not  testify  in  his  own 
lehalf;  and  should  he  do  so,  such  attorney  or  attorneys  will 
le  guilty  of  a  misdemeanor,  and  defendant  shall  for  that  cause 
lone  be  entitled  to  a  new  trial." 

Seo.  2.  Section  4237  is  hereby  repealed,  and  all  that  part 
f  section  4556  after  the  word  ''chapter  "  in  the  fourth  line, 
3  hereby  repealed,  which  will  then  read  as  follows: 

Sec.  4556.  The  rules  of  evidence  prescribed  in  the  civil 
►art  of  this  Code  shall  apply  to  criminal  proceedings,  as  far 
s  applicable,  and  as  they  are  not  inconsistent  with  the  provi- 
ions  of  this  chapter. 

Seo.  4557.  In  a  prosecution  against  a  railway  company  for 
•bstructing  a  highway  or  any  private  way,  proof  that  any  such 
vay  is  in  an  unsafe  condition,  or  that  it  is  inconvenient  for 
ravel  at  the  place  of  its  intersection  with  such  railway,  shall 
3e  presumptive  evidence  that  such  company  has  obstructed 
jucli  way. 

Sec.  4559.  A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  he  be  corroborated  by  such 
3tber  evidence  as  shall  tend  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corroboration  is  not  suffi- 
cient if  it  merely  show  the  commission  of  the  offense  or  the 
circnrastances  thereof. 

Seo.  4561.  A  magistrate,  in  any  criminal  proceeding  be- 
fore him,  may  issue  subpoenas  subscribed  by  him  with  his 
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name  of  office  for  witnesses  within  the  state  in  behalf  of  either 
party  thereto. 

Sec.  4502.  The  clerk  of  the  court  in  which  any  criminal 
case  is  pending  must,  at  all  times,  npon  the  application  of  the 
defendant  or  his  attorney,  issue  as  many  blank  subpoenas  un- 
der the  seal  of  the  court,  subscribed  by  liim,  for  witnesses 
within  the  state,  as  may  be  required  by  the  defendant.  He 
must  also  issue  subpoenas,  on  the  part  of  the  state,  when  re- 
quired. 

Sec.  4563.  A  peace  officer  must  serve  within  his  town  or 
county,  as  the  case  may  be,  any  subpoena  delivered  to  him 
for  service  on  the  part  of  either  the  state  or  defendant,  and 
must  make  a  written  return  of  the  service  subscribed  by  him, 
and  state  the  time  and  place  of  service,  without  delay.  A  sub- 
poena may,  however,  be  served  by  any  other  person. 

Sec.  4564.  The  service  of  a  subpoena  must  be  by  deliver- 
ing a  copy  and  showing  the  original  to  the  witness  personally. 

Sec.  4565.  If  a  witness  conceal  himself  to  avoid  the  ser- 
vice of  a  subpoena,  the  officer  may  break  open  doors  or  win- 
dows for  the  purpose  of  making  service. 

Sec.  4566.  Disobedience  to  a  subpoena,  or  refusal  to  be 
sworn,  or  to  answer  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt. 

Sec.  4567.  A  witness  willfully  disobeying  a  subpoena  in  a 
criminal  case  without  good  cause,  shall  be  liable  to  the  partv 
injured  for  the  amount  of  the  damages  sustained  by  such 
party. 

Sec.  4568.  The  undertakings  of  witnesses  in  criminal  cases, 
may  be  forfeited  and  enforced  like  the  undertaking  of  bail. 

Sec.  4569.  A  subpoena  in  a  criminal  case,  runs  into  any 
part  of  the  state. 

Sec.  4570.  In  cases  of  impeachment,  subpoenas  may  be 
issued  on  behalf  of  either  party  by  the  secretary  of  the  senate. 

Sec.  4571.  A  defendant  in  a  criminal  case,  either  after 
preliminary  information,  indictment,  or  information,  may  ex- 
amine witnesses  conditionall}'  or  on  commission,  in  the  same 
manner  and  with  like  effect  as  in  civil  actions. 

Sec.  4572.  A  person  apprehensive  of  criminal  prosecu- 
tion, may  perpetuate  testimony  in  his  favor,  in  the  same  man- 
ner, and  with  like  effoct,  as  it  may  be  done  in  apprehension  of 
any  civil  action. 

Statements  of  deceased  admissible. 

In  a  prosecution  for  murder  committed  while  the  deceased 
and  the  prisoner  were  journeying  together,  evidence  of  the 
statements  of  the  deceased  while  on  the  journey  as  to  where 
they  came  from  and  where  they  were  going,  thongh  not  made 
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in  the  presence  of  the  prisoner,  are  admissible  as  part  of  the 
res  gesta.    State  v.  Vincent^  24  Iowa,  />70;  34  lb.,  131. 

Where  the  defense  claimed  that  the  body  found  was  not 
that  of  tlie  person,  the  murder  of  whom  the  prisoner  stood 
charged,  evidence  that  such  person  before  he  left  home  in- 
formed the  witness  that  he  intended  soon  to  leave  and  never 
make  himself  known  to  or  be  heard  from  by  his  family,  was 
held  inadmissible.     State  v.  Vincent^  24  lb.,  570. 

Depositions. 

Depositions  on  the  part  of  the  prosecution  cannot  be  in« 
troduced  against  a  defendant  in  a  criminal  cause,  but  may  be 
introduced  on  the  part  of  defendant.  State  v.  Beidelj  26  Iowa, 
430;  7  Sm.  &  M.,  475;  State  v.  Harrington,  10  Ohio,  354. 

Facts  affecting  weight  of. 

Facts  affecting  the  weight  of  testimony  constitute  no  objec- 
tion to  its  admission  but  are  for  the  jury  to  determine.  Stats 
V.  Porter^  34  Iowa,  131. 

Beasonable  doubt. 

The  rule  that  the  prosecution  must,  in  order  to  convict  the 
prisoner,  establish  his  guilt  beyond  a  reasonable  doubt,  is 
limited  to  cases  where  the  doubt  or  hypothesis  arises  out  of 
the  evidence  introduced,  and  does  not  extend  to  facts  which 
may  possibly  exist  and  of  which  there  is  no  proof.  State  v. 
Porter^  34  Iowa,  131;  State  v,  Hayden^  45  lb.,  11.  But 
Bucli  doubt  shall  be  natural  and  substantial  and  not  forced  or 
fanciful.    State  v.  Bodekee^  34  Iowa,  520. 

Opinion  of  witness — When  admissible. 

After  a  witness  has  stated  the  facts  and  circumstances  of  a 

transaction  within  his  knowledge,  he  may  then  be  asked  his 

opinion  respecting  them.     His  conclusion  based  upon  pre- 

vioQg  knowledge  and  not  derived  from  the  immediate  facts  to 

vp'liich  he  has  testified  would  be  inadmissible.     State  v.  Mary 

andElmira  Stickley^^l  Iowa,  232;  in  support  of  Pd?am(?wr- 

ges  v.Clark,9  lb.,  1;  Dunham's  Appeal,  27  Conn.,  193.     As 

a  general  principle  of  law  a  non-professional  witness  cannot 

give  his  opinions.     34  N.  Y.,  190;  36  N.  Y.,  576;  42  K  Y., 

270;  55  N.  Y.,  634;  1  Gray,  Mass.,  337;  2  Allen,  511;  47 

Maine,  159. 
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Accomplice. 

A  conviction  cannot  be  had  on  tbe  testimony  of  an  accom- 
plice, unless  corroborated  by  such  other  evidence  as  in  itself 
tends  to  connect  the  defendant  with  the  commission  of  the 
oifense.  Code  of  1873,  Sec.  4559;  State  v,  Moran^  7  Iowa, 
453. 

Objections,  waivee  of — Peactice. 

When,  on  a  criminal  trial,  improper  evidence  is  admitted 
without  objection,  the  failure  to  object  waives  the  error  in  its 
admission.     State  v.  PoUon^  29  Iowa,  133;  State  v,  Stickley, 

41  Iowa,  232. 

Evidence  in  aggravation — Aftek  verdict. 

Whether  evidence  in  aggravation  may  be  introduced  after 
verdict,  qu€B7*e.  If  introduced  it  is  not  ground  for  reversing 
the  judgment  and  would  only  be  considered  by  the  Supreme 
Court  for  the  purpose  of  reducing  the  penalty  if  excessive. 
State  V.  Little,  42  Iowa,  51. 

Circumstantial  proof. 

Where  the  act  itself  is  sought  to  be  established  by  circum- 
stantial evidence,  the  proof  must  exclude  every  other  hypo- 
thesis than  that  of  the  prisoner's  guilt.  1  Greenl.  Ev.,  Sec 
13;  State  v.  Ostrander,  13  Iowa,  459;  Com.  v.  Cobbj  14  Gray, 
67;  State  v.  Maxwell^  42  Iowa,  208;  People  v.  Cunntng/iamy 
6  Park  Cr.  K.,  398. 

The  contrary  of  the  last  above  rule  is  held,  where  the  act 
is  admitted  or  proved  by  direct  testimony,  and  the  intent  with 
which  it  is  committed  is  only  iii  question.    State  v.  Maxwell^ 

42  Iowa,  208. 

Kebutting  incompetent  evidence. 

Competent  evidence  may  be  received  on  behalf  of  one 
party  to  rebut  incompetent  evidence  introduced  by  the  other 
party  without  objection;  but  incompetent  testimony  cannot 
be  admitted  to  rebut  incompetent  testimony.  McCartney  v. 
Territory  of  Nth.,  1  Neb.,  121. 

Threats  of  deceaskd  toward  accused. 

Tlireats  of  the  deceased  towards  the  accused  which  were 
made  some  time  after  the  deceased  had  received  the  wound 
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of  which  he  died,  constitute  no  part  of  the  res  gesta  and  is 
inadmissible.    People  v.  Caw^  3  Neb.,  357. 

Circumstantial  evidence — Testimony. 

Evidence  that  the  ground  just  where  the  deceased  was 
struck  was  covered  with  stones  or  pieces  of  rock,  held  admis- 
sible where  the  character  of  the  wound  on  the  skull  indicated 
that  it  could  not  liave  been  prodaced  with  the  iist.  People 
V.  Caw  J  3  Neb.,  357. 

Flight  of  prisoner  evidence  of  guilt. 

Flight  in  a  criminal  prosecution  is  one  of  the  most  common 
grounds  for  a  presumption  of  guilt;  and  when  the  flight  is 
connected  with  the  offense  charged,  and  for  which  the  accused 
is  on  trial,  it  is  an  act  that  indicates  fear,  and  this  fear  points 
to  guilt.  And  a  flight  is  universally  admitted  as  evidence  of 
the  guilt  of  the  accused,  though  it  is  not  conclusive.  Johsoji 
V.  State,  17  Ala.,  618,  624;  Martin  dk  Flynri  v.  State,  28 
Ala.,  71,  81;  Foxley^e  Case,  5  Co.,  109;  Burril  on  Circums. 
Ev.,  472;  Murrell  v.  State,  46  Ala.,  89;  7  Am.  R.,  592; 
State  V.  James,  45  Iowa,  412. 

Statements  of  evidence  given  by  prisoner  against  another. 

On  a  trial  of  an  indictment  it  is  competent  for  the  State  to 
prove,  by  parol,  what  the  prisoner  testified  to  on  a  complaint 
made  by  him  before  a  magistrate  against  a  third  person. 
People  V.  Burns,  2  Park  Cr.  R.,  34. 

Admissibility  of  evidence  after  argument  is  commenced. 

In  criminal  as  well  as  in  civil  cases,  it  is  within  the  discre- 
tion of  the  court  to  receive  further  evidence  on  the  part  of  the 
prosecution  after  the  summing  up  has  been  commenced. 
^alle  V.  People,  4  Park.  Cr.  R,  591;  and  during  any  stage 
of  the  proceedings.  People  v.  Jackson,  2  Wheeler's  Cr.  C, 
233;  Stephens  v.  People,  4  Park,  Cr.  R,  396;  Wilke  v.  Peo- 
Z>le,  53  N.  Y.,  525. 

Evidence  before  coroner  admissible,  when. 

When  the  testimony  of  a  witness  before  a  coroner  had  been 
X'educed  to  writing,  and  corrected  and  read  over  to,  and  sub- 
scribed by  her,  held,  that  it  could  be  read  in  evidence  to  con- 
tradict her  testimony  on  the  trial,  although  her  attention  had 


444  EXAMIKATION  OF  WITNESSES. 

not  been  called  to  it  during  her  examination.    People  v, 
McCraney^  6  Park  Cr.  E.,  49;  Clappv.  Wilson^b  Denio,285. 

Motive,  want  of — Evidence  always  admissible. 

In  a  criminal  case,  evidence  of  the  existence  or  want  of 
motive  is  always  admissible..  People  v.  Rohineauy  1  Park 
Cr.  R.,  649;  2  lb ,  235;  McCannor  v.  People,  3  lb.,  272; 
People  V.  Wood,  lb.,  681;  Green  v.  People,  4  lb.,  380;  Frat^ 
end  V.  People,  5  lb.,  198;  People  v.  Cunningham,  6  lb.,  398. 

Evidence — Pbesumption  against  peisoneb. 

Ko  inference  can  be  drawn  against  the  prisoner  in  a  capital 
case  from  his  omission  to  explain  circumstances  calculated  to 
raise  a  suspicion  of  guilt,  unless  it  appear  that  there  is  evi- 
dence which  would  elucidate  the  matter  in  dispute,  and  that 
it  is  peculiarly  within  the  knowledge  of  the  prisoner.  People 
V.  Bodine,  1  Denio,  281;  Edmond's  Select  Cases,  36;  People 
V,  McWhorter,  4  Bai*b.,  438;  nor  from  the  omission  to  give 
evidence  of  good  character.  Orniifby  v.  People,  63  N.  Y., 
472;  Ackley  v.  People,  9  Barb.,  609;  Donohoe  v.  People,  6 
Park  Cr.  E.,  120. 

Telegrams  admissible. 

Telegrams  may  properly  be  admitted  as  evidence,  as  they 
show  the  intent  of  the  party.  The  guilty  intent  of  the  party 
may  be  shown  by  his  acts,  conduct  and  declarations  before,  at 
the  time,  or  after  the  commission  of  a  criminal  act.  State  v. 
Lewis,  45  Iowa,  20. 

Peoof  of  otheb  felonies  not  in  issue. 

Nothing  shall  be  given  in  evidence  which  does  not  directly 
tend  to  prove  or  disprove  matter  in  issue  Proof  of  one  fel- 
ony committed  at  a  different  time,  and  upon  or  against 
another  person  having  no  connection  with  the  crime  charged, 
is  not  admissible.    State  v.  Walters,  45  Iowa,  889. 

EXAMINATION  OF  WITNESSES. 

Impeopeb  question—  No  cause  fob  bevebsal  unless  fbejudi- 
cial  to  defendant. 

An  improj)er  question  is  no  cause  for  reversal  unless  fol- 
lowed by  an  improper  answer  and  to  the  prejudioe  of  defend- 
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ant.    Mays  v.  Dever^  1  Iowa,  216;  State  v.  Qroora^  10  Iowa, 
309. 

Cross-examination. 

For  the  purpose  of  eliciting  truth,  great  latitude  should  bo 
allowed  in  cross-examination.  Its  extent  rests  in  the  sound 
discretion  of  the  court.     State  v.  Porter^  34  Iowa,  131. 

Witnesses  introduced  after  defendant's  evidence  is  closed. 

The  court  has  the  discretion  to  permit  a  witness  to  be  ex- 
amined and  testify  in  behalf  of  the  State  to  matters  not  rebut- 
ting in  their  nature,  after  the  close  of  defendant's  testimony. 
State  V.  Flynji^  42  Iowa,  164. 

Subsequent  statements — Examina^hon. 

A  witness  who,  upon  direct  examination  testified  only  to 
the  fact  of  discovering  the  defendant  in  her  house  in  the  night 
time,  could  not  be  asked  on  cross-examination,  if  she  had  not 
subsequently  stated  that  she  did  not  '^  thmk  defendant  inten- 
ded to  steal  anything."     State  v.  Maxwell,  42  Iowa,  208. 

Leading  questions. 

In  the  exercise  of  a  sound  discretion,  leading  questions  may 
be  permitted  by  the  court.  And  unless  it  appears  that  said 
discretion  has  been  abused,  the  action  of  the  court  below  will 
not  be  disturbed.  1  Greeul.  Ev.  Sec,  435;  State  v.  Bodekee^ 
34  Iowa,  520. 

Cross-examination — Intoxication  of  witnesses. 

It  is  always  of  vital  importance  to  ascertain  the  exact  con- 
dition of  the  mind  of  a  witness  at  the  time  of  a  transaction 
or  conversation  about  which  he  is  testifying.  And  if,  for  any 
reason,  such  as  imbecility  or  excessive  intoxication,  the  witness 
Vas  in  such  a  state  of  mind  as  rendered  him  incapable  of 
exercising  a  correct  discrimination,  the  court  and  jury  should 
]<now  it.  And  it  is  proper  to  ask  the  witness  whether  he  was 
Intoxicated  at  the  time  and  place  testified  to.  2  Phil.  Ev.; 
Cow.  &  Hill  &  Edw.,  notes,  950,  note,  596;  Bwley  v.  State, 
1  Neb.,  385. 

Examination — Party  not  bound  by  answer  of  witness. 

It  is'proi)er  to  enquire  into  the  motives  which  influence  a 
A^itness  in  giving  his  testimony,  and  the  party  cross-examin« 
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ing  is  not  bound  by  his  answer,  but  may  contradict  bim. 
People  V,  Austin^  1  Park  Cr.  R.,  154. 

Cross-examination — Series  of  transactions. 

If  a  witness  has  testified  to  a  part  of  a  transaction  which 
implicates  tlie  accused,  the  latter  has  a  right  to  show  by  cross- 
examination  of  the  same  witness  that  the  criminality  was  on 
the  part  of  the  witness  and  not  of  the  accused.  People  v, 
Carroll,  3  Park  Cr.  li.,  73. 

Recalling  a  witness. 

The  defendant  cannot  as  a  matter  of  right  recall  a  witness. 
State  V.  Buhl,  8  Iowa,  449.  Nor  has  the  prosecution  a  right 
to  recall  the  prosecutrix  to  contradict  the  statement  made  by 
some  other  witness,  after  the  evidence  has  been  closed  on  both 
sides.  Section  2799,  of  Civil.  Code,  which  provides,  "At  any 
time  before  the  cause  is  finally  submitted  to  the  court  or  jury, 
either  party  may  be  permitted  by  the  court  to  give  further 
testimony  to  correct  an  evident  oversight  or  mistake,"  does 
not  apply  to  criminal  but  only  to  civil  cases.  Yet  under  some 
circumstances  in  criminal  cases,  and  for  some  purposes,  after 
the  evidence  is  closed,  a  witness  may  be  recalled  if  his  evi- 
dence has  been  misunderstood  by  the  court,  counsel,  or  jury. 
And  it  is  often  done  when  counsel  differ  as  to  the  evidence 
given,  and  the  court  is  unable  to  determine  the  precise  state- 
ments of  a  witness.    State  v,  Shean,  32  Iowa,  93. 

Signs  and  tokkns. 

A  witness  possessed  of  the  signs  and  tokens  of  criminals 
cannot  be  compelled  to  divulge  them.  State  v,  Wilson^  8 
Iowa,  408. 

Rebuttal  by  witnesses — Not  indorsed  on  iNDiciMEirr. 

The  State  in  a  criminal  prosecution  may  introduce,  as  rebut- 
ting  evidence,  the  testimony  of  witnesses  who  were  not  before 
the  grand  jury,  whose  names  are  not  indorsed  upon  the  indict- 
ment, and  of  whose  introduction  the  defendant  has  received 
no  notice.  State  v.  Gillick,  10  Iowa,  98;  State  v.  Parish^  22 
Iowa,  284;  Scott  v.  Woodward,  2  McCord,  161;  NeUon  v.  JJ. 
S.,  Pet.  C.  C,  235. 
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What  is  rebutting  evidence. 

Evidence  in  corroboration  of  the  testimony  given  in  chief 
by  the  prosecuting  witness  is  inadmissible.  For  all  evidence 
to  sustain  the  charge  must  be  introduced  by  the  prosecution  in 
the  first  instance.  But  where  the  defendant  seeks  to  impeach 
the  character  of  the  prosecuting  witnesses  and  introduces  evi- 
dence to  that  effect,  it  is  proper  to  introduce  evidence  in  rebut- 
tal to  sustain  the  character  of  said  witnesses,  or  disprove  the 
evidence  thus  introduced  by  the  defendant.  State  v.  Oeorge^ 
8  Iredell  324;  State  v.  Pariah,  22  Iowa,  284. 

Medical  evidence — Experts — Must  state  facts  and  not 
conclusions. 

Where  medical  experts  were  called  to  testify  in  relation  to 
the  change  of  the  human  body  after  death,  held,  that  they  must 
state  facts  and  not  their  conclusions.  State  v,  Vincent,  24  Iowa, 
576. 

The  opinions  of  medical  experts  as  to  the  character  of  the 
instrument,  producing  a  wound,  its  probable  effect  and  conse- 
quences, are  admissible  in  a  prosecution  for  murder.  State  v. 
Morphey,  33  Iowa,  270;  State  v.  Porter,  34  Iowa,  131. 

Upon  a  question  not  involving  medical  skill  or  science,  the 
opinions  of  medical  men  are  not  admissible  as  evidence. 
^^oo^in  V.  People,  1  Park  Or.  R.,  464. 

ClIABACTEB. 

Good  character  may  be  shown  to  rebut  the  presumption  of 

guilt  arising  from  circumstantial  evidence.     State  v.  Turner, 

19  Iowa,  149.     And  it  is  well  settled  that  a  party  charged 

>vith  a  crime  may  give  evidence  of  his  good  character.    State 

V.  Kabrich,  39  Iowa,  277;  18  Ala.,  720;  11  Am.  K,  771; 

lioscoe's  Or.  Ev.,  7th  ed.,  99;  Lowenherg  v.  People,  5  Park 

Or.  R.,  414.     As  is  stated  in  Roscoe's  Or.  Ev.,  94,  "Evidence 

of  character  is  admissible  for  the  prisoner,  who  may  show  by 

gfcneral  evidence  that  his  character  is  such  that  he  is  not  likely 

to  have  committed  the  offense  which  is  imputed  to  him." 

Coffee  V.  State,  1  Texas  Court  of  Appeals  R.,  548. 

As  AO4INST  POSITIVE  EVIDENCE. 

While  good  character  may  be  shown,  yet  against  facts  posi- 
tively or  strongly  proven  good  character  cannot  avail,  if  it  be 
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shown  that  the  defendant  did  the  acts;  his  previous  good  char- 
acter is  no  defense,  though  it  may  be  considered  in  making  np 
the  mind  of  the  jury  as  to  the  defendant's  guilt  or  innocence. 
State  V,  Turner^  19  Iowa,  149;  State  v,  IlenTy^  5  Jones,  N.  C, 
65;  5  Gushing,  295;  People  -y.  Hamill,  2  Park  Or.  R,  223; 
People  V.  CoUy  4  Park  Or.  R,  35. 

Evidence  as  to  good  character  of  defendant  is  not  admissible 
in  cases  of  misdemeanors,  but  applies  to  felonies.  3  E.  D. 
Smith,  N.  Y.,  518. 

Good  character  while  a  prisoner. 

Evidence  of  good  conduct  of  a  prisoner  while  in  confinement 
is  Dot  admissible  as  tending  to  establish  innocence.  State  v. 
HaH,  29  Iowa,  268. 

Character  of  deceased. 

Evidence  of  the  character  of  the  deceased  in  relation  to  his 
fighting  and  quarreling,  and  when  this  disposition  is  known 
to  the  defendant,  is  admissible.  StMe  v.  Aharr^  39  Iowa,  on 
page  189;  State  v.  Fields  14  Me.,  2i4;  Commonwealth  v. 
Hilliar^  2  Gray,  294;  and  in  the  first  case  cited  the  court 
say,  "we  are  quite  clear  there  was  no  error  in  refusing  the 
testimony  as  to  particular  acts.  Forshee  v,  Abrahams^  3 
Iowa,  571;  see  also  State  v,  Collins^  32  Iowa,  36. 

State  caxnot  go  into  qtestions  of  character,  except  to  dis- 
prove. 

It  is  the  settled  doctrine  of  the  cases  that  whenever  the  de- 
fendant, charged  with  a  public  oflfense,  chooses  to  call  wi 
nesses  to  prove  his  general  character  to  be  good,  the  prosecu- 
tion may  offer  testimony  to  disprove  it,  but  that  it  is  no 
competent  for  the  prosecution  to  go  into  this  inquiry,  unti 
the  defendant  has  voluntarily  put  his  character  in  issne. 
Russell  on  crimes,  703,  2d  ed.;  Commonwealth  v.  Hardy^ 
Mass.,  302;  Com.  v.  Webster,  5  Gushing,  325;  State  c 
Kabrich,  39  Iowa,  277. 

Failurp:  to  give  evidence  of  good  character. 

The  fact  that  the  defendant  does  not  introduce  evidence 
good  character  raises  no  presumption  of  gailt  against  him, 
it  is  eiToneous  for  the  court  to  instruct  that  the  "  defendan 
failure  to  introduce  evidence  of  good  character  may  be  oo 


Examination  of  "Witnesses.  449 

sidered  by  them."  State  v,  Kabrick^  39  Iowa,  277;  People 
V.  Bodine,  1  Denio.,  381;  State  v.  O'Neal,  7  Iredell,  251; 
State  V.  Dockstadde7%  42  Iowa,  436;  People  v.  Whiter  24 
Wendell,  520;  6  Park  Cr.  R,  120.  A  contrary  doctrine 
was  held  in  People  v.  Vane,  12  Wend.,  78,  which  was  over- 
mled  in  People  v.  Bodine;  the  same  doctrine  as  in  the 
Vane  case  was  held  in  State  v.  McCallistery  24  Maine,  139. 

Particular  acts. 

Where  the  defendant  introduces  evidence  of  his  good  char- 
acter tliis  permits  the  State  to  go  into  particular  acts  on  cross- 
examination  of  the  witnesses  as  introduced  by  the  defendant, 
and  permits  the  State  to  ask  such  witness  on  cross-examina- 
tion whether  he  has  not  heard  of  the  defendant  being  guilty 
of  certain  acts  or  charges  of  a  criminal  character.     Gordon  v. 
State,  3  Iowa,  410;  State  v,  Arnold,  12  Iowa,  on  page  487; 
Leonard  v.  Allen,  11   Gushing,  241;  Rex  v.  Martin,  6  0.  & 
P.,  562;  Commonwealth  v,  0'Brie7i,  119  Mass.,  342;  20  Am. 
R.,  325;  while  it  is  said  in  Commonwealth  v.  Hardy,  "  It  is 
not  competent  for  the  prosecutor  to  go  into   this   inquiry 
Qntil  the  defendant  has  voluntarily  put  his  character  in  issue, 
*nd  in  such  case  there  can  be  no  examination  as  to  particular 
facts."     2  Mass.,  303,  318;    Com>monwealth  v.  Sacket,   22 
Pick.,  394;    Com,  v,    Wehster,  5  Gushing,  295;    Common- 
wealth V.  O'Brien,  119  Mass.,  342;  20  Am.  R,  325. 

f  >r  WHAT  CASES  EVIDENCE  AS  TO  CHARACTER  IS  ADMISSIBLE. 

It  is  clearly  settled  that  in  all  cases  of  felonies  evidence  of 
?ood  character  of  the  defendant  is  competent,  as  to  whether 
^t  applies  to  all  cases,  ^^quere'^  Commonwealth  v.  Hardy,  2 
^lass ,  303.  In  this  last  case  cited  Ghief  Justice  Parsons  held 
^liat  such  was  admissible  in  all  criminal  cases,  while  Justices 
^Nvall  and  Parker  said  they  were  not  prepared  to  say  that 
^^stiraony  of  general  good  character  should  be  admitted  in 
^11  criminal  cases,  but  clearly  of  opinion  that  it  miglit  be  ad- 
'^itted  in  capital  cases  in  favor  of  life.  Fields  v.  State,  47 
A.la.,603;  11  Am.  R,  771 ;  also,  see  generally,  Roscoe's  Gr.  Ev., 
Paf^  99, 7th  edition.  It  is  held  in  Iowa  that  ''Evidence  of  good 
^taracter  is  admissible  in  all  criminal  cases'^  The  im- 
portance to  be  attached  to  it  necessarily  varies  according  to 
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tbe  varying  circumstances  of  different  cases.  Its  weight  mnst 
be  slight  where  tbe  accusation  of  crime  is  supported  by  tbe 
direct  and  pointed  testimony  of  credible  witnesses;  and  it  will 
seldom  avail  to  control  the  mind  in  cases  where  tlie  evidence, 
though  circumstantial,  is  reliable,  strong,  and  clear.  But  in 
cases  where  other  evidence  is  nearly  balanced,  proof  of  good 
character  is  entitled  to  great  weight.  Ramsan  v.  People^  43 
N.  Y.;  6  Wharton's  Am.  Cr.  Law,  293;  State  v.  Kinleyy^ 
Iowa,  294. 

Nature  op  the  ohabge. 

When  evidence  is  admitted  touching  the  gener&l  character 
of  the  defendant,  it  ought  to  relate  to  the  {>articn]ar  cbai*ge 
against  him  where  a  defendant  is  on  trial  for  perjury;  under 
this  charge  the  defendant's  character  for  truth  and  veracity  was 
directly  in  issue,  and  evidence  not  only  as  to  his  general  char- 
acter, was  admissible,  but  also  of  his  character  for  truth  and 
veracity.     State  v.  Kinley^  43  Iowa,  294. 

Time  limited. 

Testimony  is  competent  to  prove  the  good  character  of  tbe 
defendant  up  to  the  time  the  indictment  was  found,  but  evi- 
dence of  good  character  subsequent  to  that  time,  is  incompe- 
tent.    State  V.  Kinley^  43  Iowa,  294* 

Witnesses  generally. 

In  cinjiual  cases  witnesses  are  bound  to  attend  iu  all  courts 
and  in  all  cases,  including  justices'  courts,  without  their 
fees  being  paid  in  advance.  And  this  applies  to  witnesses  for 
the  defense  as  well  as  for  the  State,  as  it  is  provided  in  section 
4566,  Code  of  1873.  "  Disobedience  to  a  subpoena  or  refusing 
to  be  sworn,  or  to  answer  as  a  witness,  may  be  punished  by 
the  court  or  magistrate,  as  a  contempt."  For  service  of  sub- 
poenas, and  liabilities  for  failing  to  appear  when  properly 
served,  see  "Evidence." 

Sec.  3814.  Witnesses  in  any  court  of  record  shall  receive 
for  each  day's  attendance,  one  dollar  and  twenty-five  cents; 

Before  a  justice  of  the  peace,  fifty  cents  for  each  day; 

Mileage  for  actual  travel  per  mile  each  way,  five  cente; 

An  attorney,  juror,  or  oflBcer,  who  is  in  habitual  attendance 
on  the  court  for  the  term  at  which  he  is  examined  as  a  wit- 
ness, shall  be  entitled  to  but  one  day's  attendance; 
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Witnesses  called  to  testify  only  to  an  opinion  founded  on 
special  study  or  experience  in  any  branch  of  science,  or  to 
make  scientific  or  professional  examinations  and  state  the  re- 
sult thereof,  shall  receive  additional  compensation,  to  be  fixed 
by  the  court,  with  reference  to  the  value  of  the  time  employed 
and  the  degree  of  learning  or  skill  required; 

For  attending  before  the  grand  or  trial  jury,  or  court  in 
criminal  cases  where  the  defendant  is  adjudged  not  guilty,  the 
fees  above  provided  for  attending  the  district  or  justice's  court 
shall  be  paid  by  the  county,  upon  a  certificate  of  the  clerk  or 
justice  showing  the  amount  of  the  services  to  which  they  are 
entitled. 

Sec.  3818.  In  all  criminal  cases  the  fees  of  witnesses  for 
the  defense  shall  be  paid  by  the  county. 

Sec.  3636.  Every  human  being  of  sufficient  capacity  to 
understand  the  obligation  of  an  oath,  is  a  competent  witness 
in  all  cases,  both  civil  and  criminal,  except  as  herein  other- 
wise declared. 

Sec.  3637.  Facts  which  have  heretofore  caused  the  exclu- 
sion of  testimony,  may  still  be  shown  for  the  purpose  of  lessen- 
ing its  credibility. 

Sec.  3641.  The  husband  nor  wife  shall  in  no  case  be  a  wit- 
ness for  or  against  the  other,  except  in  a  criminal  proceeding 
for  a  crime  committed  by  one  against  the  other,  or  in  a  civu 
action  or  proceeding  one  against  the  other,  but  they  may,  in 
all  civil  and  criminal  cases,  be  witnesses  for  each  other. 

Sec.  3642.  Neither  husband  nor  wife  can  be  examined  in 
any  case  as  to  any  communication  made  by  the  one  to  the  other 
while  married,  nor  shall  they,  after  the  marriage  relation 
ceases,  bepermittd  to  reveal  in  testimony  any  such  communi- 
cation made  while  the  marriage  subsisted. 

Sec.  3643.  No  practicing  attorney,  counselor,  physician, 
surgeon,  minister  of  the  gospel,  or  priest  of  any  aenomina- 
tion,  shall  be  allowed  in  giving  testimony  to  disclose  any  con- 
fidential communication  properly  entrusted  to  him  in  his  pro- 
fessional capacity,  and  necessary  and  proper  to  enable  him  to 
discharge  tne  functions  of  his  office  according  to  the  usual 
course  of  practice  or  discipline.  Such  prohibition  shall  not 
apply  to  cases,  where  the  party  in  whose  favor  the  same  are 
made,  waives  the  rights  conferred. 

Ssa  3646.  No  witness  is  excused  from  answering  a  ques- 
tion upon  the  mere  ground  that  he  would  be  thereby  subjected 
to  a  civil  liability. 

Sec.  3647.  But  when  the  matter  sought  to  be  elicited 
would  tend  to  render  him  criminally  liable,  or  to  expose  him 
to  public  ignominy,  he  is  not  compelled  to  answer  except  as 
provided  in  the  next  section. 
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Seo.  3648.  A  witness  may  be  interrogated  as  to  his  pre- 
vious conviction  for  felony.  But  no  other  proof  of  such  con- 
viction is  competent  except  the  record  thereof. 

Sec.  3649.  The  general  moral  character  of  a  witness  may 
be  proved  for  the  purpose  of  testing  his  credibility. 

Sec.  3678.  A  person  confined  in  any  prison  in  this  State, 
may,  by  order  of  any  court  of  record,  be  required  to  be  pro- 
duced for  oral  examination  in  the  county  where  he  is  im- 
prisoned, and  in  a  criminal  case  in  any  county  in  the  State; 
out  in  all  other  cases  his  examination  must  be  by  a  deposi- 
tion. 

Sec.  3679.  While  a  prisoner's  deposition  is  being  taken, 
he  shall  remain  in  the  custody  of  the  oflicer  having  him  in 
charge,  who  shall  afford  reasonable  facilities  for  the  taking  of 
the  depositions. 

A  witness  once  recognized  or  subpoenaed  in  a  criminal  case, 
is  bound  to  attend  until  he  is  discharged  by  the  court,  and  it 
is  not  necessary  to  again  subpoena  him,  in  case  there  is  a  con- 
tinuance or  change  of  venue,  in  justices  and  inferior  courts. 
But  having  once  been  duly  subpoenaed,  he  is  bound  to  take 
notice  of  the  orders  of  the  court.  Witness  may  be  com- 
pelled to  testify  if  in  attendance  at  the  trial,  though  not  sub- 
poenaed. But,  in  the  District  or  superior  courts,  where  the 
case  is  continued  for  the  term  or  a  change  of  venue  taken  to 
another  county  or  district,  the  witnesses  must  again  be  sub- 
poenaed. 

Competency — Infants. 

Infants  from  seven  years  old  and  upwards  are  generally  pre- 
sumed as  being  competent  to  testify.  This,  however,  does  not 
depend  so  much  upon  their  age  as  upon  their  capacity;  the 
question  being  whether  they  are  capable  of  distinguishing 
between  right  and  wrong,  and  understand  the  nature  of  an 
oath,  and  are  capable  of  receiving  and  relating  facts  truly. 
If  it  be  necessary  to  examine  a  child  as  to  his  competency  of 
being  a  witness,  the  court  should  interrogate  him  as  to  age, 
education,  and  general  intelligence;  also  the  consequences  of 
false  swearing  and  the  like. 

Prisoner  not  competent  in  his  own  behalf. 

A  person  indicted  for  a  criminal  offense  is  not  a  competent 
witness  in  his  own  behalf.  State  v,  Laffer^  38  Iowa,  422; 
State  V.  Bixbi/y  39  lb.,  467;  the  same  applies  in  Iowa  in  all 
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inferior  courts  except  on  preliminary  examinations,  when  the 
Code  provides  that  the  defendant  may  be  a  witness  in  his  own 
behalf.  But  under  the  law  of  1878,  chapter  168,  a  defendant 
may  be  a  witness  in  his  own  behalf.     See  title  "  Evidence.'' 

Wife  competent  witness  foe  husband. 

The  wife  of  a  criminal  on  trial  for  an  offense  is  a  cempetent 
witness  in  his  behalf,  and  entitled  to  be  regarded  as  other 
witnesses  are,  and  to  stand  free  and  unembarrassed  upon  her 
own  character,  regardless  of  her  relation  to  the  criminal. 
State  V.  GuyeVy  6  Iowa,  263;  State  v.  RanJciriy  8  lb.,  355. 

Witness— Self-crimination. 

A  peace  officer  cannot  refuse  to  answer  questions  touching 
his  knowledge  of  the  places  where  liquors  are  being  sold  in 
violation  of  law,  on  the  ground  that  under  section  1578  of 
the  Revision  of  1860,  he  would  criminate  himself.  When 
the  question  involves  only  facts  of  recent  occurrence  the  ans- 
wer cannot  criminate  the  witness.  Iliint  v.  McCallaj 
Sheriffs  cfec.,  20  Iowa,  20.  Nor  is  a  witness  justified  in  refus- 
ing to  answer  questions  which  cannot,  from  their  nature  tend 
to  criminate  him,  and  of  such  a  question  he  cannot  be  judge. 
But  where  from  the  nature  of  the  question  the  answer  would 
unavoidably  criminate  the  witness,  he  is  sole  judge  and  may 
answer  or  refuse  to  answer  the  question.  United  States  v, 
Burr^  1  Eobb.,  215;  Richmond  v.  State^  2  G.  Greene,  532. 
Except  where  a  defendant  becomes  a  witness  under  a  statute 
providing  he  may,  at  his  request,  and  does  so,  he  waives  his  con- 
stitutional rights  as  to  criminating  himself,  and  may  be  cross- 
examined  as  to  every  thing  relevant  to  the  issue.  Com,  v, 
NichoUj  lU  Mass.,  285;  19  Am.  R,  346;  11  Gush.,  437;  18 
Gray,  472;  13  Allen,  563;  97  Mass.,  545;  104  Mass.,  234;  28 
Conn.,  309. 

Fees — ^Experts. 

Physicians  or  other  professional  men  who  may  have  been 
summoned  as  witnesses  are  not  entitled  to  extra  compensation 
under  Sec.  3814  of  the  Code  of  1873,  unless  called  to  testify 
as  experts  and  give  an  opinion  based  upon  tlieir  special  study 
and  experience.    Snyder  v.  Iowa  City^  40  Iowa,  646. 
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One  oo-defendant  a  competent  wrrNEfis  for  the  others. 

Under  the  common  law,  one  defendant  on  trial  on  an  in- 
dictment cannot  be  called  as  a  witness  by  his  co-defendant, 
unless  acquitted,  or  convicted,  but  not  rendered  infamous,  and 
this  even  though  they  are  tried  separately.  And  upon  this 
doctrine  the  case  of  the  State  v.  Ndsh  and  Redout ^  7  Iowa, 
383,  was  decided.  Yet  some  of  the  common  law  authorities 
hold  otherwise.  Moffett  v.  State,  2  Humph.,  99;  United 
States  V.  Henry,  4  Wash.  C.  C.  R.,  228;  Garret  v.  State,  6 
Mo.,  1 ;  Blannerhasset  v.  State,  1  Walker  Miss.,  7.  However, 
this  case  in  7  Iowa  is  overruled,  and  the  common  law  rule 
changed  so  that  by  section  2388,  Code  of  1851,  which  is  like 
section  3636,  Code  of  1873,  and  Sec.  4,  Article  1,  Iowa  Con- 
stitution, it  is  held  that  one  defendant  may  be  introduced  as  a 
witness  for  his  co-defendant.  State  v,  Nash,  10  Iowa,  81. 
And  this  rule  applies  also  where  two  or  more  co-defendants 
are  jointly  tried.  State  v.  Gigher  et  aL,  23  Iowa,  318;  State 
V.  Erwln  and  Erwin,  44  Iowa,  637. 

Husband  and  wife. 

A  wife  who  is  jointly  indicted  and  on  trial  with  her  hus- 
band, may  be  a  witness  for  her  husband  with  the  restriction 
that  her  testimony  should  not  be  considered  in  her  own  behalf. 
State  V.  Donovan,  41  Iowa,  587.  The  wife  is  also  a  compe- 
tent witness  for  her  husband  where  she  is  not  jointly  indicted, 
and  the  same  rule  applies  to  her  as  to  other  witnesses.  State  v. 
Bernard,  45  Iowa,  234.  Under  the  law  of  1878  she  can  also 
testify  in  her  own  behalf  without  any  restriction  as  to  her  evi. 
dence. 

Privileged  communication — Husband  and  wife. 

Under  section  328,  of  the  Criminal  Code  of  Nebraska,  it  is 
provided  that  ''neither  husband  nor  wife  shall  be  competent  to 
testify  concerning  any  communication  made  by  one  to  the 
other  during  marriage,"  which  is  substantially  the  same  as 
the  Iowa  Code  of  1873,  Sec.  3642,  page  684,  which  under  Sec. 
4556,  page  ^(j(y,  applies  to  criminal  as  well  as  civil  proceedings. 
It  was  held  where  the  defendant  was  on  trial  for  larceny,  a 
letter  sent  by  him  while  in  prison  to  his  wife  containing  some 
facts  in  relation  to  the  stolen  property  was  admissible,  and  is 
not  to  be  excluded  on  the  ground  of  privileged  communication 
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between  husband  and  wife — the  court  saying:  "Where,  how- 
ever, papers  or  letters  are  offered  in  evidence  on  the  trial  of  a 
cause,  which  are  pertinent  to  the  issue,  they  should  be  ad- 
mitted, and  the  court  will  not  take  notice  how  tliey  are 
obtained,  nor  will  it  form  a  collateral  issue  to  determine  that 
question.'^  Leggett  v.  Tollering,  14  East.,  302;  Jordan  v. 
ZewiSj  lb.,  306;  Commonwealth  v.  Dana^  2  Met,  337;  Oeiger 
V.  State,  6  Nebi-aska,  545. 

As  to  the  effect  and  weight  of  the  wife's  evidence,  see  "  In- 
structions," title,  "Trial  of  an  Issue  of  Fact  in  an  Indict- 
ment." 

Objections,  when  to  bb  made — Incompetency. 

An  objection  to  a  witness  founded  on  the  previous  convic- 
tion of  crime,  must  be  made  at  the  trial  and  when  the  witness 
is  offered  to  be  sworn.  Commonwealth  v,  Oreen,  17  Mass., 
538;  1  Gr.  Ev.,  Sec  372,  10th  ed.  Btit  under  Sees.  3636  and 
3637,  Iowa  Code  of  1873,  as  well  as  in  many  other  States,  a 
witness  is  not  disqualified  from  testifying  for  the  reason  that 
he  has  been  convicted  of  a  felony.  Such  only  goes  to  his  cred- 
ibility. 

Impeachment  of  witnesses,  mode  of. 

Tlie  general  character  and  standing  of  a  witness  as  a  good 
or  bad  man,  without  reference  to  his  character  for  truth,  is  not 
admissible  for  the  purpose  of  impeaching  him.  Carter  v.  Cave- 
naughy  1 G.  Greene,  171.  While  it  was  held  in  Commonwealth 
V,  Murphy^  14  Mass.,  387,  that  a  witness  might  be  impeached 
by  showing  her  to  be  a  common  prostitute,  this  principle  was 
distinctly  overruled  in  Commonwealth  v.  Moore,  3  Pick.,  194; 
Jackson  v.  Lewis,  13  Johnston,  504;  Gilchrist  v,  McKee,  4 
TVatts,  880;  WUds  v.  Blanchard,  7  Verm.,  141;  Bakeman  v. 
Rose^  14  Weudall,  105;  Spears  v.  Forrest,  15  Verm.,  435;  1 
Starkie's  Ev.,  182;  State  v.  Sater,  8  Iowa,  420.  The  ques- 
tion of  chasteness  or  proof  of  previous  offenses,  or  facts  of  any 
nature,  are  not  admissible  for  the  purpose  of  impeachment. 
See  Barton  v.  Morphis,  2  Dev.,  N.  C,  520;  Walker  v, 
StatCy  6  Blackf.,  1;  Biley  v,  Bayse,  4  Leighs,  Va.,  330;  U.  S. 
V.  Brackens,  3  Wash.  C.  C,  99;  Clark  v.  Hill,  2  Har.  & 
McHen.  M.  D.,  378;  Cole  v.  Cole,  liar.  &  J.  M.  D.,  572. 
Except  in  cases  of  rape  and  seduction  the  character  of  nuchas- 
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tity  may  be  shown.  Z7.  S.  v.  Vanaickle^  2  McLean,  223.  For 
further  authorities  as  to  character  for  chastity,  see  "Rape," 
subdivision  "Chastity."  Particular  facts  of  the  coramissioQ 
of  crimes  cannot  be  set  out  in  an  afiSdavit  for  continuance,  for 
the  purpose  of  impeachment  {State  v.  Sater^  8  Iowa,  424), 
while  it  is  no  doubt  proper  to  set  out  in  sucli  affidavit  that 
affiant  expects  to  impeach  the  witness'  character  for  truth  and 
veracity. 

State  cannot  impeach  witness  named  in  affidavit  foe  con- 
tinuance. 

"Where  the  defendant  filed  his  affidavit  for  continuance,  and 
the  prosecutor  admited  that  the  absent  witness,  if  present,  would 
swear  to  the  facts  stated  in  the  affidavit,  such  witness  cannot 
be  impeaclied.  The  rule  that  the  proper  foundation  must  be 
laid  before  a  witness  can  be  impeached,  by  proving  his  state- 
ments out  of  court,  applies  to  this  class  of  cases;  and  eqnally 
to  criminal  as  well  as  civil  trials.  Nor  would  the  rule  lose  its 
application  if  the  statements  out  of  court  were  made  under 
oath.    State  v.  Shannehany  22  Iowa,  435. 

Depositions. 

When  two  difierent  depositions  of  the  same  witness  have 
been  taken  in  the  same  cause,  the  first  one  taken  cannot  be 
introduced  for  the  purpose  of  impeaching  the  second  when  no 
foundation  was  laid  in  the  second  by  calling  the  attention  of 
the  witness,  when  such  second  deposition  was  taken,  to  the 
statements  made  in  the  first,  for  the  purpose  of  affording  him 
an  opportunity  to  confirm  or  explain  the  same.      The  same 
rule  applies  to  depositions  as  to  other  cases.    Glenn  v.  Carson^  3 
G.  Greene,  529;  State  v,  Ruhl^  8  Iowa,  44:7  ]  Samuels  v.  Griffith, 
13  Iowa,  103;  Ilcrrlson  v,  Myers  cfe  Turner,  11  Iowa,  538; 
Strunk  v.   Ochiltree,  15   Iowa,   179;  State  v.  Collins,  32 
Iowa,  41. 

CONTRADICTOEY   STATEMFJTTS. 

Where  the  credibility  of  a  witness  is  sought  to  be  im- 
peached by  proof  of  his  having  made,  or  testified  to,  state- 
ments elsewhere,  difierent  from,  and  confiicting  with  his 
testimony,  evidence  that  he  made  statements  long  before  the 
trial  corresponding  with  his  testimony,  is  not  admissible  for 
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the  purpose  of  supporting  him.  State  v.  Vincentj  24  Iowa, 
570;  People  v,  Finnegan^  1  Park  Cr.  R,  147.  But  if  a  wit- 
ness 13  charged  with  a  design  to  misrepresent,  on  account  of 
his  changed  relation  to  the  cause,  evidence  that  ho  made  like 
statements  before  said  change  of  isolation,  is  admissible.  So, 
if  it  is  attempted  to  be  shown  that  his  evidence  is  a  recent 
fabrication,  or  where  long  silence  concerning  an  injury  is  con- 
strued against  the  injured  party,  it  may  be  shown  that  he 
made  similar  statements  soon  after  the  transaction  in  ques- 
tion. State  V,  Vincent,  24  Iowa,  570;  1  Starkie's  Ev.,  187; 
1  Greeul.  Ev.,  Sec.  469;  Gibbs  v.  Zinsley,  13  Ver.,  208;  Heed 
V.  Spaulding,  42  N.  H.,  114;  Smith  v.  Stickney,  17  Barb.,  489. 

State  may  introduce  witnesses  to  impeaoh  defendant's  im- 

PEAOHINO  witnesses. 

Where  the  defendant  introduces  witnesses  to  impeach  the 
prosecutor's  witnesses,  the  State  may,  in  turn,  introduce  wit- 
nesses to  impeach  defendant's  impeaching  witnesses.  At  all 
events,  objections  to  the  admissibility  of  said  evidence  should 
be  made  at  the  time  it  is  offered.  State  v.  Moore^  25  Iowa, 
129. 

Declaration  of  party  not  of  record. 

The  declaration  of  one  not  a  party  to  the  record,  is  admis- 
sible only  for  the  purpose  of  impeachment,  and  before  such 
declaration  can  be  introduced,  tlie  attention  of  the  witness 
must  be  directed  to  the  time,  place,  and  circumstances  of  the 
supposed  contradiction.  1  Greenleaf  on  Ev.  Sec,  462;  State 
V.  Hamilton^  32  Iowa,  572. 

Minutes  of  magistrate  on  preliminary  examination  not 
admissible  on  trial,  when. 

Minutes  of  the  evidence  taken  by  an  examining  magistrate 
are  not  admissible  as  evidence  against  the  defendant  for  the 
purpose  of  impeachment,  especially  so,  when  his  attention  has 
not  been  called  to  the  statements  made  before  the  justice  at 
the  time  it  was  taken.  State  v.  Collins^  32  Iowa,  41;  State 
«.  Eayderij  45  Iowa,  45. 

Iukaterial  matter. 

A  witness  cannot  be  impeached  upon  an  immaterial  matter. 
State  V.  Mawwell,  42  Iowa,  208. 
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Intebpbeter. 

Where  the  defendant  made  a  statement  to  A.,  tlirongh  an 
interpreter,  A.  conld  not  afterwards  be  called  to  give  his  evi- 
dence as  to  the  statements  made  to  him  for  the  purpose  of 
impeachment.  But  the  same  must  be  done  by  the  interpreter. 
State  V.  Noyes,  36  Conn.,  80;  4  Am.  R,  37. 

Evidence  in  support  of  impeached  witness. 

Where  the  character  for  truth  and  veracitv  of  a  witness  has 
been  impeached,  a  person  well  acquainted  with  the  witnesB 
in  the  community  in  which  he  lives,  but  who  has  never  heard 
the  character  of  the  witness  as  to  veracity  called  in  question 
or  spoken  of  is,  nevertheless,  competent  to  testify  in  favor  of 
the  witness.  State  v.  Lemons^  4  W,  Va.,  755;  6  Am.  R., 
293;  Buckie  v.  State,  20  O.,  18. 

Voluntary  confessions. 

The  rule  that  a  witness  is  not  bound  to  criminate  himself 
is  well  established;  but  a  witness  may  waive  this  privil^e, 
and  if  he  consents  to  testify  to  any  other  matter,  tending  to 
criminate  himself,  he  must  testify  fully,  in  all  respects,  rela- 
tive to  that  matter  material  to  the  issue.  State  v.  Fay, 
43  Iowa,  651. 

Witnesses — Lunatics  competent. 

The  fact  that  a  person  is  a  lunatic  does  not  per  see  exclude 
him  as  a  witness,  but  he  is  competent  if,  at  the  time  of  his  ex- 
amination, he  has  that  share  of  understanding  which  is  neces- 
sary to  enable  him  to  retain  in  memory  the  events  of  whicb 
he  has  been  a  witness,  and  to  give  him  a  knowledge  of  right 
and  wrong,  and  of  such  competency  the  court  is  judge. 
Coleman  v.  Commonwealth,  25  Gratt.,  865;  18  Am.  R.,  711. 

Bound  over  fob  their  appearance. 

Where  a  case  is  continued  in  the  District  Court  witnesses 
cannot  be  compelled  to  give  bonds  for  their  appearance,  as 
there  is  no  statute  provision  to  that  effect,  while  an  examin- 
ing magistrate  has  that  power.     State  v.  Lane^  11  Kansas,  458. 

Permission  of  defendant  to  be  a  witness  in  ins  own  besalf 

UNDER  SOME  STATUTES 

Where  a  defendant  declines  to  testify  in  his  own  behalf 
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thougli  allowed  at  liis  option,  the  prosecutor  in  his  argument 
Bhould  not  refer  to  such  refusal.  People  v.  Tyler^  8  Am. 
Law  Register,  430;  Laws  of  Iowa  1878,  Chapter  168.  It  is 
said  by  Lord  Hale,  that  when  the  prisoner  freely  tells  the 
facts  and  demands  the  opinion  of  the  court  whether  it  be 
felony,  though  upon  the  fact  thus  shown  it  appears  to  be 
felony,  the  court  will  not  record  his  confession,  but  admit 
him  to  the  felony  not  guilty.  2  Hale  P.  C,  225.  A  plenary 
judicial  confession  is  in  other  words  a  plea  of  guilty.     lb. 

Generally. 

Confessions  to  be  admissible  against  a  prisoner  must  be 
voluntary,  that  is,  neither  obtained  by  the  application  of  hope, 
on  the  one  hand,  or  fear  on  the  other.  State  v.  Knight^  19 
Iowa,  94.  When  it  is  shown  that  a  public  offense  has  been 
committed,  free  and  voluntary  confession  of  guilt  or  of  facts 
necessarily  tending  to  show  his  guilt  by  the  party  accused,  are 
by  the  law  presumed  to  be  true  and  are  entitled  to  the  highest 
credit  and  greatest  weight  as  evidence  of  such  fact  or  facts. 
Sta^  V.  Brown^  Western  Jurist,  July  No.,  1878,  page  426; 
Dvffy  V.  The  People,  5  Park  Cr.  R.,  321 ;  Barnes  v.  Stfiite^  36 
Texas,  356;  1  Green's  Cr.  R,  648;  State  v.  Fields,  Peck's 
R,  140;  McGlotMin  v.  State,  2  Cold.,Tenn.,  223;  WhUsides 
V.  State^  4  Cold.,  Tenu.,  175;  Deathridge  v.  State,  1  Sneed., 
75;  Wilson  v.  State,  3  Heiskell,  232;  1  Green's  Cr.  R.,  589 
State  V.  Phelps,  11  Vt.,  116;  State  v.  Grant,  9  Shelby,  171 
Ward  V.  People,  3  Hill,  395;  State  v.  Preeman,  1  Speers,  57 
Boyd  V,  State,  2  Hum.,  37;  State  v.  Harman,  3  Harrington, 
567. 

Exception  to  oenebal  sule. 

Though  a  confession  be  not  voluntary,  and  therefore  inad- 
missible, yet  if  any  fact  is  stated,  as  that  the  weapon  used,  or 
property  stolen,  may  be  found  in  a  particular  place  and  is  so 
found,  this  may  be  proven  against  the  prisoner.  Warrichalls 
Cm,l  Leach,  264;  Peg.  v.  Gould,  38  Eng.  C.  L.,  9,  C.  &  P., 
864;  State  v.  Knight,  19  Iowa,  102;  1  Greenleaf  Ev.,  229, 
231,  232;  Duffy  v.  The  People,  26  N.  Y.,  588;  Gates  v. 
I^eople,  14  Ills.,  433;  2  East  P.  C,  16,  S.,  94;  Commonwealth 

v.E'emp,  9  Pick,  611;  Duffy  v.  The  People,  5  Park  Cr.  R., 
321. 
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When  made  out  of  court,  corroboration. 

A  confession  made  out  of  court  will  not  warrant  a  convic- 
tion, unless  there  is  other  proof  that  the  offense  charged  has 
in  fact  been  committed.  Thus  in  case  of  murder,  it  must  be 
shown  bj  proof  aliunde  that  the  alleged  subject  of  the  homi- 
cide is  dead;  and  so  of  all  other  offenses,  that  a  crime  has 
been  committed.  State  v.  Turner^  19  Iowa,  144;  St<ite  v, 
Jones^  33  lb.,  10.  Again  it  is  said,  confessions  will  not  war- 
rant a  conviction  unless  they  are  accompanied  by  other  evi- 
dence that  the  crime  has  been  committed.  State  v.  Brawny 
Western  Jurist,  July  No.,  1878,  page  426.  (This  of  course 
applies  to  confessions  made  out  of  court.) 

Verbal  confessions. 

Verbal  confessions  of  guilt,  uncorroborated  by  circum- 
stances, are  to  be  received  with  caution.  State  r.  WiUon^  8 
Iowa,  412. 

Extra  judicial  confessions. 

Extra  judicial  confessions  when  testified  to  by  but  one 
witness,  uncorroborated  by  circumstances,  are  to  be  received 
with  caution.     State  v.  Wilson^  8  Iowa,  412. 

Language  constituting  a  confession — Definition. 

A  confession  according  to  Webster  is  "  the  acknowledgment 
of  a  crime  or  fraud."     Bouvier  defines  it  to  be  "  the  volun- 
tary declaration,  made  by  a  person  who  has  committed  a  crime 
or  misdemeanor,  to  another,  of  the  agency  or  participation 
which  he  had  in  the  same."     1  Bouvier  Law  Die,  266.    It 
was  held  in  case  of  the  State  v.  Jones,  where  the  defendant 
was  on  trial  for  larceny,  and  at  the  time  of  the  defendant's 
arrest  and  on  his  way  to  Des  Moines  with  an  officer,  the  de- 
fendant should  have  used  this  language  to  his  associate  who 
was  arrested  at  the  same  time,  "they  would  not  have  any 
trouble  when  they  got  back  to  Des  Moines.    That  they  would 
soon  get  out  of  this  Bcrai)e,  and  both  saying  they  were  good 
shots  and  could  shoot  anything  any  distance,  and  the  other 
prisoner  remarked  that  if  they  had  any  show  they  could  not 
have  taken  them;"  also  the  defendant  should  have  said,  "that 
when  he  tried  to  escape  he  could  have  got  away  by  shooting 
a  man,"  to  which  the  defendant's  associate  replied  "  I  would 
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have  done  it*'  This  was  considered  not  to  be  a  confession 
and  should  not  have  been  regarded  as  such  by  the  court,  but 
merely  furnished  evidence  to  be  considered  by  the  jury  in 
arriving  at  the  general  verdict.     State  v.  Jo  ties  ^  33  Iowa,  10. 

Obtained  through  promise  or  fear — Court  to  determine. 

Where  it  is  sought  to  introduce  a  witness  to  prove  the  con- 
fession of  the  crime  made  by  the  defendant,  it  is  proper  for 
the  defendant  to  first  examine  the  witness  as  to  promises  or 
inducements  held  out  to  the  defendant  under  the  influence  of 
which  the  confession  was  made.  And  whether  confessions 
proved  to  be  introduced  in  evidence  against  a  prisoner  are  of 
the  character  just  indicated,  is  a  question  to  be  determined  by 
the  court,  and  it  is  therefore  the  duty  of  the  court  to  receive 
preliminary  evidence  upon  the  competency  of  confessions 
under  this  rule,  and  determine  the  question  of  their  admissi- 
bility. State  V.  Fidment^  35  Iowa,  541;  Harting  v.  The 
People,  4  Park  Cr.  K.,  319. 

Involuntary  confessions. 

In  order  to  exclude  the  confession  as  involuntary,  there 
must  be  some  promises  or  inducements  made,  or  some  injury 
threatened,  and  the  material  inquiry  is,  whether  the  confession 
Las  been  obtained  by  the  influence  of  hope  or  fear,  applied  by 
a  third  person  to  the  person's  mind.  State  v.  Fortner,  43 
Iowa,  494;  State  v.  Grant,  22  Maine,  171;  People  v.  Rankin, 
2  Wheeler's  Cr.  Cases,  467;  People  v.  Johnson^  lb.,  378. 

Made  while  under  arrest. 

Evidence  of  confession  should  not  be  excluded  on  the  sole 
ground  that  it  was  made  while  under  arrest,  llartung  v.  The 
People,  4  Park  Cr.  K.,  319. 

Hade  to  an  officer. 

Confessions  made  to  an  officer  without  any  fear,  hope  or 
threats,  though  made  when  the  defendant  was  excited,  is 
admissible.    People  v,  Thomas,  3  Park  Cr.  R,  256. 

Statements  made  while  under  oath. 

It  is  held  that  where  a  party  before  a  corner's  jury  or  other 
tribunal,  is  examined  as  a  witness  and  afterwards  indicted,  it 
is  proper  to  introduce  evidence  of  the  parties  confession  or 


i 


462  EXAMIKATION  OP  WITNESSES, 

evidence  given  at  that  time.  People  v.  Ilendrickson^  1  Park 
Cr.  K,  40G;  also,  see  4  Carr.  &  P.,  254;  5  Carr  &  P.,  530; 
Rex  V.  Gilham^  1  Moody's  Cr.  Cases,  203;  2  lb.,  45.  Con- 
trary, People  V.  McMahon^  15  N.  Y.,  387. 

P&ESUMPTION  OF  FEAJC  OS  HOPS. 

When  confessions  once  made  under  fear  or  hope  are  re- 
peated it  is  presumed  that  subsequent  confessions  are  made 
under  the  same  influence,  and  the  burden  is  upon  the  prosecu- 
tor to  show  that  it  is  not  so  made.  Deathridge  v.  State^  1 
Sneed.,  75;  State  v  Roberta^  1  Dev.,  259;  State  v.  Gregoryy 
5  Jones,  N.  C,  315;  State  v.  Scates,  5  lb.,  420. 

Doubt  as  to  the  legality  op  evidence. 

Where  there  is  a  doubt  as  to  the  legality  of  the  manner  of 
obtaining  a  confession  of  guilt,  and  there  be  other  evidence 
ample  to  support  the  conviction,  there  will  be  no  reversal  on 
account  of  the  confession.  Shnpson  v.  State^  4  Humphrey, 
456;  1  Green.  Cr.  R ,  588.  When  no  promises  are  made  or 
threats  used  to  obtain  confessions  they  shall  not  be  excluded 
because  the  circumstances  surounding  the  defendant  were 
threatening.     Rice  v.  State,  47  Ala.,  38;  1  Green.  Cr.  R,  708. 

Made  under  advice  of  fbiendb. 

A  confession  made  on  the  advice  of  friends  is  admissible  in 
evidence.  Young  v.  Commonwealth^  8  Bush.,  366;  1  Green. 
Cr.  R,  710. 

Under  promise  to  not  further  prosecute. 

A  confession  made  under  a  promise  that  the  prosecutor 
would  not  further  prosecute  is  inadmissible.  Boyd  v.  StaUy 
2  Humphrey,  39;  Bryant  v.  State,  lb.,  635. 

As  to  authorities  generally,  see  Roscoe's  Crim.  Evidence, 
7th  edition,  38. 

Dying  declarations. 

Evidence  of  this  kind,  which  is  peculiar  to  the  case  of  homi- 
cide, has  been  considered  by  some  to  be  admissible  from 
necessity,  since  it  often  happens  that  there  is  no  third  person 
present  to  be  an  eye-witness  to  the  fact,  and  the  asnal  witness 
in  other  felonies.  1  East.  R  C,  353.  Bat  it  is  aaid  by  Eyre, 
C.  B.,  that  the  general  principle  upon  which  evidence  of  tkia 
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kind  is  admitted  is,  that  it  is  of  declarations  made  in  extrem* 
ity,  wIhju  the  party  is  at  the  point  of  death,  and  when  every 
hope  of  this  world  is  gone,  when  every  motive  to  falsehood  is 
silenced,  and  the  mind  is  induced  by  the  most  powerful  con- 
siderations to  speak  the  truth.  A  situation  so  solemn  and  so 
awful  is  considered  by  the  law  as  creating  an  obligation  equal 
to  that  which  is  imposed  by  an  oath  administered  in  court 
Rex  v.Woodcocky  1  Leach,  502;  Hex  v,  Bernadottij  11  Cox  0. 
C,  316;  Eoscoe's  Or.  Ev.,  7th  edition,  30.  And  evidently  is 
without  any  hopes  of  recovery.  Dixon  v.  StatCj  13  Fla.,  636; 
1  Green.  Cr.  K,  687.  It  is  the  province  of  the  court  to 
determine  the  competency  of  what  is  offered  as  dying  declar- 
ations.   State  V.  J^lliottj  45  Iowa,  486. 

Declakahons  in  pabt. 

Where  it  appears  that  a  deceased  said  all  that  he  desired  to 
say  but  did  not  give  a  complete  narrative  of  all  that  occurred, 
this  constitutes  no  objection  to  the  competency  or  sufficiency 
of  the  dying  declarations.  1  Greenl.  Ev.,  Sees.  159, 161;  Vom 
V,  Commonwealth^  3  Leigh,  Va.,  786;  State  v.  Nettlehush^  20 
Iowa,  258;  State  v.  PaUeraojiy  45  Vt.,  308;  12  Am.  R,  200; 
1  Green.  Cr.  R,  490. 

When  incompetent. 

When  the  declarations  are  incomplete  by  reason  of  death 
intervening,  or  temporary  inability  suspends  their  utterance, 
which  is  never  renewed,  or  where  he  is  interrupted  by  the 
entrance  into  the  declarant's  presence  of  some  person  to  whom 
he  does  not  wish  to  make  the  declaration  and  therefore  stops  to 
wait  the  withdrawal  of  such  person,  but  fails  afterwards  to 
complete  it,  in  such  cases  the  dying  declarations  cannot  be  re- 
ceived as  evidence.  State  v,  Nettlehueh^  20  Iowa,  260.  Nor 
could  proof  that  the  deceased  was  a  materialist  be  received 
to  affect  the  admissibility  of  a  party^s  dying  declarations.  Sta;te 
V.  EllioU,  45  Iowa,  486. 

Weight  and  CBEorr  of  declarations. 

Dying  declarations  introduced  in  evidence  are  to  be  con- 
sidered by  the  jury  like  all  other  evidence,  and  must  be  con- 
sidered as  standing  in  the  same  situation  as  if  he  were  sworn, 
and  to  be  received  with  the  same  degree  of  credit  as  the  testi- 
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mony  of  tlio  deceased  would  liave  been  had  he  been  examined 
on  oath.  McDaniel  v.  State,  8  S.  &  M.,  401 ;  Green  v.  State, 
13  Mo.,  382;  State  v.  Nash  c6  Redaut,  7  Iowa,  383.  All  the 
circumstances  connected  with  making  of  (he  declaration  should 
be  admitted  to  show  its  credibility.  Hurd  v.  People,  25 
Mich.,  405. 

Written,  verbal  introduction  of. 

If  the  only  evidence  of  what  the  deceased  stated  was  reduced 
to  writing,  and  signed  by  him  at  the  time  it  was  made,  then 
the  writing,  if  existing,  should  be  produced;  and  neither  a 
copy  or  parol  evidence  of  such  declarations  could  be  admitted 
to  supply  the  omission.  And  if  the  writing  and  the  oral 
statements  were  the  same,  then  the  absence  of  the  writing 
should  be  accounted  for  before  evidence  of  the  oml  statements 
could  be  produced.  If,  however,  the  declarations  were  re- 
peated at  different  times,  and  one  of  them  should  be  reduced 
to  writing,  covering  different  ground  and  referring  to  different 
matters  from  those  comprised  in  the  verbal  statements,  then 
both  may  be  introduced.     State  v.  Tweedij,  11  Iowa,  351. 

An  ante-mortem  statement  not  bead  to  deceased  inadmissi- 
ble. 

Declarations  not  read  or  signed  by  the  party  making  them 
cannot  be  introduced  as  evidence.  State  v.  Fraunburg,  40 
Iowa,  555. 

"Written  statements  the  best  evidence. 

Where  dying  declarations  are  at  the  time  reduced  to  writing 
and  signed  by  the  party  making  them,  the  writing  is  the  best, 
if  not  the  only,  evidence  admissible.  BiUz  v.  The  State,  1 
Meigs,  lOG;  Rex  v.  Gray,  7  Carr  &  Paine,  230;  State  r. 
Fraunhurg,  40  Iowa,  555. 

Circumstances  and  condition  of  party  making  the  declara- 
tions. 

The  fact  that  the  deceased  made  his  statements  in  intervals 
between  vomitings  docs  not  touch  the  question  of  the  compe- 
tency of  the  evidence,  unless  it  should  appear  that  by  such 
vomitings  he  was  prevented  from  expressing  his  meaning  in 
relation  to  the  facts  that  he  was  undertaking  to  state.  StaU 
V.  Patterson,  45  Vt.,  308;  12  Am.  R,  200. 
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PrISONEB  has  the  same  bight  to  belt  on  the  D^iOLABATIOKS 
AS  THE  STATE* 

See  25  Mich.,  405 ;  and,  generally,  Roscoe's  Or.  Ev.,  7th 
edition,  page  30,  and  authorities  cited. 

Declarations  genebally. 

In  all  cases,  civil  and  criminal,  where  evidence  of  an  act 
done  by  a  party  is  admissible,  his  declarations,  made  at  the 
time,  having  a  tendency  to  elucidate,  explain  or  give  char- 
acter to  the  act,  are  also  admissible.  Hamilton  v.  State^  36 
Indiana,  280;  10  Am.  R,  22;  Sessions  v.  Little^  9  N.  IE., 
271;  Russell  v.  Frishie,  19  Conn.,  206;  9  Ala.,  382;  Elkins 
V.  Eamilton,  20  Vt,  627. 

Pbtvileoed  communications — Attobney  and  client. 

Where  the  defendant  came  into  the  office  of  M.  &  S.  and 
made  threats  to  kill  Dr.  H.  in  the  presence  of  a  lawyer  em- 
ployed by  them  on  a  salary,  it  was  held  that  snch  state- 
ments are  not  privileged  commanications,  as  given  to  profes- 
sional advisers,  as  it  was  not  on  the  subject  of  professional 
business  at  the  time  it  was  made.  State  v.  Mewhirter^  46 
Iowa,  88. 

If  made  to  an  attorney  by  a  party  under  an  impression 
that  such  attorney  had  consented  or  agreed  to  act  as  attorney 
of  such  party,  such  communication  would  be  privileged, 
although  the  attorney  himself  may  not  have  so  understood 
the  agreement.  But  to  make  the  communication  a  privileged 
one,  either  in  that  case,  or  where  the  relation  of  attorney  and 
client  exists,  it  must  have  been  made  to  the  attorney  by  the 
party  as  his  legal  adviser,  and  for  the  purpose  of  obtaining 
Lis  legal  advice  and  opinion  to  some  legal  right  or  obligation. 
Alderman  v.  People^  4  Mich  ,  422. 

A  party  taking  the  stand  in  his  own  behalf  may  be  cross- 
examined  in  relation  to  a  communication  between  himself 
and  his  counsel,  as  to  which  the  latter  would  not  be  allowed 
to  testify.  Wohurn  v.  HensKaw.  101  Mass.,  193;  3  Am.  R, 
333;  Com.  v.  Nichols,  114  Mass.,  285;  19  Am.  R,  346. 

Telegbaph  opebatobs. 

Operators  are  bound  to  testify  to  the  contents  of  a  message, 
if  it  be  material.    State  v.  Litchfield,  10  Am.  Law  Reg.,  876. 

80 
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Laws  of  other  states,  how  proven. 

By  section  3718,  Code  of  Iowa,  1873,  it  is  provided, 
"printed  copies  of  the  statute  laws  of  this  or  any  other  of 
the  United  States,  or  of  Congress,  or  of  any  foreign  govern- 
ment, purporting  or  proved  to  have  been  published  under  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi- 
dence of  the  existing  laws  in  the  courts  of  such  State  or 
government,  shall  be  admitted  in  the  courts  of  this  State  as 
presumptive  evidence  of  such  laws;  to  the  same  effect  is  Sec 
5935,  Comp.  Laws  of  Michigan.  These  laws  are  generally 
sustained.  People  v.  Colder^  30  Michigan,  86.  The  same 
rule  is  laid  down  in  New  Ilampshire  without  the  aid  of  a 
Statute.  Emery  v.  Berry^  8  Fos.,  473.  Whei-e  a  statute 
appears  to  be  published  by  authority  of  a  State  as  its  statute 
laws,  it  should  be  admitted  as  evidence.  People  v,  Lamherty 
5  Mich.,  349;  Merrfield  v.  RohhinSy  8  Gray,  150;  Town  of 
Woodstock  V.  Hooker^  6  Conn.,  85;  15  Conn.,  539;  8  Fos.  K 
H.,  473. 

Turning  states  evidence. 

Where  the  prisoner  and  one  B.  were  jointly  indicted  on  a 
charge  of  burglary,  the  district  attorney,  with  the  concur- 
rence of  the  district  judge,  entered  a  nolle  prosequi  as  to  A., 
upon  an  agreement  between  him  and  the  district  attorney 
that  A.  should  regularly  attend  court  and  testify  as  a  witness 
for  the  State  on  the  trial  of  B.    At  the  succeeding  term  A. 
was  again  indicted  for  the  same  offense;  to  this  indictment 
he  pleaded  the  agreement,  both  in  abatement  and  in  bar; 
which  plea  was  stricken  out  on  demurrer,  and  he  was  con- 
victed.    It  was  held  that  A.  should  not  have  been  tried  on  the 
subsequent  indictment  so  long  as  the  agreement  between  him 
and  the  State  was  subsisting,  and  he  alone  prevented  from  a 
specific  performance  of  his  part  by  the  want  of  an  opportunity 
to  do  so.    Bowden  v,  State^  1  Texas  Court  of  Appeals  R., 
137.    It  is  said  to  uphold  such  an  agreement  tends  to  prevent 
any  extensive  agreement  among  atrocious  criminals,  makes 
them  perpetually  suspicious  of  each  other,  and  prevents  the 
hopelessness  of  mercy  from  rendering  them  desperate.     The 
People  V.  Whipple,  9  Cow.,  707;   1  Chitty's  Cr.  Law,  82, 
603,  769;  1  Leach,  118,  120.     If  the  State  desires  to  call  one 
of  the  defendants  indicted  it  must  first  discharge  him  of 
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record,  as  by  tho  entry  of  a  nolle  prosequi.  1  Greenl.  on  Ev., 
Sec.  363.  And  if  an  accomplice,  having  made  a  private  con- 
fession upon  a  promise  of  pardon  made  by  the  attorney  gen- 
eral, should  afterwards  refuse  to  testify,  he  may  be  convicted 
upon  the  evidence  of  that  confession.  1  Greenl.  on  Ev,,  Sec. 
379.  If  the  attorney  general,  of  his  own  authority  and  upon 
his  official  responsibility,  gives  the  pledge  of  the  government 
that  the  States'  witness  shall  not  be  prosecuted  if  he  makes 
and  testifies  to  a  full  disclosure  of  all  matters  in  his  knowledge 
against  his  accomplices,  such  pledge  on  part  of  the  govern- 
ment slipuld  be  faithfully  carried  out.  In  England,  as  well 
as  in  Massachusetts,  those  who  are  admitted  as  witnesses  for 
tho  government  may  rest  assured  of  their  lives  if  they  per- 
form their  engagements.  Commonwealth  v.  Kiiapp^  10 
Pick.,  478.  Where  the  accomplice  performed  the  conditions  on 
which  he  was  admitted  as  a  witness,  although  he  failed  to 
produce  the  conviction  of  his  associates,  he  was  nevertheless 
entitled  to  a  recommendation  for  pardon.  King  v.  Ruddy 
Cowp.,  331.  The  government  is  bound  in  honor,  under  the 
circumstances  (referring  to  the  agreement),  to  carry  out  the 
understanding  or  arangement  by  which  the  witness  testified, 
and  admitted  in  so  doing  his  own  turpitude.  Public  policy 
and  the  great  ends  of  justice  require  this  of  the  court. 
United  States  v,  Lee^  4  McLean,  103.  It  seems  to  have  be- 
come a  practice,!  recognized  as  correct  in  our  own  courts 
(Texas)  for  the  district  attorney,  with  the  concurrence  of  the 
court,  to  enter  a  nolle  prosequi  in  cases  where  it  was  deemed 
essential  to  the  ends  of  justice  that  one  or  more  of  the  de- 
fendants, by  his  consent  or  at  his  instance,  should  turn  state's 
evidence  against  his  co-defendant.  Garrett  v.  State,  41  Texas, 
530;  Bar  rata  v.  State,  42  Texas,  260;  Wright  v.  State,  43 
Texas,  170;  Johnson  v.  State,  33  Texas,  670. 

EXECUTION. 

Section  4512.  When  a  judgment  of  imprisonment,  either 
in  the  penitentiary  or  county  jail  is  pronounced,  a  certified 
copy  of  the  entry  thereof  in  the  record  book,  must  be  forth- 
with furnished  to  the  officer  whose  duty  it  is  to  execute  the 
same,  who  shall  proceed  and  execute  it  accordingly,  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  require  its 
execution. 


468  Execution. 

Sec.  4513.  If  the  judgment  be  imprisonment,  or  a  fine  and 
imprisonment  until  it  be  satisfied,  the  defendant  must  forth- 
with be  committed  to  the  custody  of  the  proper  officer,  and 
by  him  detained  until  the  judgment  be  complied  with,  or  the 
defendant  discharged  by  due  course  of  law. 

Sec.  4514.  When  the  judgment  is  imprisonment  in  the 
oounty  jail  of  the  county  in  which  the  trial  is  had,  or  a  fine, 
and  that  the  defendant  be  imprisoned  in  such  county  jail 
until  it  be  satisfied,  the  judgment  must  be  executed  by  the 
sheriJBTof  that  county.  In  all  other  cases,  when  the  judgment 
is  imprisonment,  the  sheriff  of  the  county  in  which  the  trial 
was  had,  must  deliver  the  defendant  to  the  proper  officer  in 
execution  of  the  judgment. 

Sec.  4515.  If  the  judgment  be  imprisonment,  or  a  fine  and 
imprisonment  nntil  it  be  satisfied,  in  the  county  jail  of  the 
county  in  which  the  trial  was  had,  the  sheriff  of  the  county  in 
which  the  trial  was  had  shall  deliver  a  certified  copy  of  the 
entry  of  the  judgment,  together  with  the  body  of  the  defend- 
ant, to  the  keeper  of  the  jail  or  prison  in  which  the  defendant 
is  to  be  imprisoned,  and  take  his  receipt  therefor  on  a  dupli- 
cate copy  of  such  entry,  which  he  must  forthwith  return  to 
the  clerk  of  the  court  in  which  the  judgment  was  rendered, 
with  his  return  thereon. 

Seo.  4516.  The  sheriff,  or  his  deputy,  while  conveying  the 
defendant  to  the  proper  prison,  has  the  same  authority  to  re- 

auire  the  assistance  of  any  citizen  of  the  State  in  securing  the 
efendant,  and  retaking  him  if  he  escape,  as  if  the  sheriff  were 
in  his  own  county;  and  every  person  who  neglects  or  refuses 
to  assist  the  sheriff  when  so  required  shall  be  punishable  as  if 
the  sheriff  were  in  his  own  county. 

Seo.  4517.  An  officer  executing  a  judgment  of  imprison- 
ment shall  make  a  written  return  of  the  execution  of  such 
judgment  forthwith  after  such  execution,  and  file  the  Siime 
with  the  clerk  of  the  court,  by  which  the  judgment  was 
rendered. 

Sec.  4518.  Upon  a  judgment  for  a  fine,  a  writ  of  execution 
may  be  issued  as  upon  a  judgment  in  a  civil  case. 

Sec.  4519.  When  the  judgment  is  for  the  abatement  or  re^ 
moval  of  a  nuisance,  or  for  anything  other  than  the  payment 
of  money  by  the  defendant,  a  certified  copy  of  the  entry  of 
such  judgment,  delivered  to  the  sheriff  of  tlie  proper  county, 
shall  authorize  and  require  him  to  execute  such  judgment,  and 
he  shall  return  the  same  with  his  doings  under  the  same  thereon 
indorsed  to  the  clerk  of  the  court  in  which  the  judgment  was 
rendered  within  seventy  days  after  the  date  of  the  certificate 
of  such  certified  copy,  unless  it  be  a  judgment  of  imprison- 
ment, which  is  hereinbefore  provided  for. 
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FINDING  AND  PKESENTMENT  OF  INDICTMENT. 

Section  4291.  An  indictment  cannot  be  found  without  the 
concurrence  of  twelve  ^rand  jurors;  and  when  so  found  it  must 
be  indorsed  "A  true  bill,"  and  the  indorsement  must  be  signed 
by  the  foreman  of  the  grand  jury. 

Sec.  4292.  When  an  indictment  is  found  at  the  instance  of 
a  private  prosecutor,  the  following  must  be  added  to  the  in- 
dorsement required  by  the  preceding  section,  "  found  at  the 
instance  of"  (iiere  state  the  name  of  the  person),  and  in  such 
case,  if  the  prosecution  fails,  the  court  trying  the  cause  may 
award  costs  against  the  private  prosecutor,  if  satisfied,  from 
all  the  circumstances,  that  the  prosecution  was  malicious  or 
without  probable  cause. 

Seo.  4293.  When  an  indictment  is  fonnd,  the  names  of  all 
the  witnesses  examined  before  the  grand  jury  in  that  case 
must  be  indoreed  thereon  before  it  is  presented  to  the  court, 
and  the  minutes  of  the  evidence  of  each  witness  examined 
before  the  grand  jury,  taken  by  the  clerk  of  the  grand  jury, 
must  be  presented  with  the  indictment  to  the  court,  and  filed 
by  the  clerk  of  the  court,  and  remain  in  his  ofiSce  as  a  record; 
but  the  minutes  of  the  evidence  shall  not  be  open  to  the  in- 
spection of  any  person  except  the  judge  of  the  court,  the  dis- 
trict attorney  or  his  clerk,  the  defendant  and  his  counsel,  or 
the  clerk  of  such  counsel,  and  the  clerk  of  the  court  must, 
within  two  days  after  demand  made,  furnish  the  defendant  or 
bis  counsel  a  copy  thereof  without  charge,  or  permit  the  de- 
fendant's counsel,  or  the  clerk  of  such  counsel,  to  take  a 

copy. 

Sec.  4294.  The  indictment,  when  found  and  indorsed  as 
prescribed  by  this  chapter,  must  be  presented  by  the  foreman, 
in  the  presence  of  the  grand  jury,  to  the  court,  and  marked 
"filed  "  by  the  clerk  of  the  court,  and  remain  in  his  office  as  a 
record. 

Indorsement  of  indictment — ^Discrepanct  in  foreman's  name. 

Where  James  T.  Thornburg  was  appointed  foreman,  and 
returned  a  bill  signed  J.  T.  Thornburg,  held  that  the  error 
was  not  fatal  to  the  indictment.  State  v.  Groome^  10  Iowa, 
309. 

Affidavits  to  impeach  their  finding  is  inadmissible. 

It  is  well  settled  by  numerous  decisions  of  the  Iowa  Supreme 
Court  that  affidavits  of  petit  jurors  cannot  be  received  to  ira« 
peach  their  verdicts  by  showing  any  matter  which  essentially 
inheres  therein,  sach  as  that  the  juror  did  not  assent  to  the  ver- 
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diet,  etc.  Wright  V,  The  III.  cfe  Miss.  Tel.  Co.,  20  Iowa,  195,  and 
cases  cited.  The  same  would  apply  with  equal,  if  not  greater 
force  for  refusing  to  hear  a  grand  juror,  after  coming  into  open 
court  with  an  indictment  against  a  defendant,  to  say  that  he 
did  not  vote  for  the  indictment.  State  v.  Gibbs^  39  Iowa, 
319. 

Grand  jubors  incompetent  to  contradict  their  finding. 

After  an  indictment  has  been  presented  to  the  court  by  the 
grand  jury,  filed  and  become  a  part  of  the  record,  it  is  not 
competent  for  those  who  found  the  indictment  to  testify  that 
they  did  not  vote  to  find  the  bill,  or  explain  how  they  did  vote 
or  what  they  intended  to  find.  State  v.  DaviSy  41  Iowa, 
311. 

Presenting  and  filing  indictment  after  adjournment  of 

COURT. 

The  fact  that  an  indictment  was  presented  and  filed  after 
the  adjournment  of  court,  cannot  be  established  by  affidavits. 
The  regularity  of  the  proceedings  of  the  court  below  will  be 
presumed.  State  v.  Gibbs,  39  Iowa,  319.  See,  generally, 
"  Indictments." 

Costs  taxed  to  prtvatb  prosecutor. 

Under  the  laws  of  1858,  Chap.  25;  Rev.,  1860,  Sec  4646; 
Code,  1873,  Sec.  4292,  Chap.  15,  the  District  Court  has 
authority,  upon  the  failure  to  find  an  indictment  by  the  grand 
jury,  to  tax  the  costs  then  accrued  to  the  prosecuting  witness, 
when  it  is  shown  to  the  satisfaction  of  the  court  that  the  pros- 
ecution was  instituted  without  probable  cause.  State  v.Don- 
nelly  11  Iowa,  452.  The  same  rule  applies  as  to  misdemean- 
ors. State  in  re  Frenchard^  16  Iowa,  63;  and  for  this 
pur])Ose  the  party  filing  the  information  is  considered  the 
prosecuting  witness. 


FORFEITURE  OF  THE  UNDERTAKING  OF  BAIL,  OR 

DEPOSIT  OF  MONEY. 

Section  4596.  If  the  defendant  fail  to  appear  for  arraign- 
ment, trial,  or  judgment,  or  at  any  other  time  when  his  per- 
sonal appearance  in  court  may  bo  lawfully  required,  or  to 
surrender  himself  in  execution  of  the  judgment,  the  court 
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mnst  dii*ect  an  entry  of  snch  failure  to  be  made  on  the  record, 
and  the  undertaking  of  his  bail,  or  the  money  deposited  instead 
of  bail,  as  the  case  may  be,  is  thereupon  forfeited. 

Sec.  4597.  If,  before  the  final  adjournment  of  the  court  for 
the  term,  the  defendant  appear  and  satisfactorily  excuse  hia 
failure,  the  court  may  direct  an  entry  to  be  made  on  the 
record  that  the  forfeiture  of  the  undertaking  or  deposit  be 
discharged. 

Sec.  4598.  If  the  forfeiture  is  not  discharged  the  district 
attorney  may,  at  any  time  after  the  adjournment  of  the  court 
for  tlie  term,  proceed  by  civil  action  only  upon  the  undertak- 
ing of  the  bail. 

Seo.  4599.  The  action  on  the  undertaking  must  be  in  the 
court  in  which  the  defendant  was,  or  would  have  been  required 
to  appear  by  the  undertSLkiug;  provided j  that  when  the  under- 
taking requires  the  defendant  to  appear  before  a  justice  of  the 
peace  or  a  court  of  limited  jurisdiction,  or  before  an  examin- 
mg  magistrate,  it  shall  be  the  duty  of  said  justice,  or  court,  or 
examining  magistrate,  upon  tlie  forfeiture  of  the  undertaking, 
and  within  thirty  days  thereafter,  to  file  the  same,  togetlier 
witli  a  copy  of  all  his  official  entries  in  relation  thereto,  in  the 
office  of  the  clerk  of  the  District  Court  of  the  county;  and 
thereupon  it  shall  be  the  duty  of  the  district  attorney  to  pro- 
ceed to  collect  the  same  by  a  civil  action  in  the  District  Court 
of  said  county,  or  any  other  court  of  s;vid  county,  having  juris- 
diction equal  to  the  penalty  of  said  bond. 

Sec.  4600.  If,  before  judgment  is  entered  against  the  bail, 
the  defendant  be  surrendered  or  arrested,  the  court  may,  in  its 
discretion,  remit  the  whole  or  any  part  of  the  sum  specified  in 
the  undertaking. 

Discharge  of  subety  on  surrender  of  defendant. 

Under  Sec.  4994,  Rev.,  1860,  which  is  the  same  as  Sec. 
4600,  Code  of  1873,  the  court  has  a  discretion  to  relieve  the 
surety  from  a  forfeited  obligation.  If  there  has  been  no 
delay  and  no  prejudice  thereby,  or  if  the  State  witnesses  can 
still  be  had,  and  the  surety  has  been  vigilant  and  actually 
produced  the  principal,  the  court  will,  and  ordinarily  should, 
discharge  the  bail.     State  v.  Scott,  20  Iowa,  64. 

Bail  bond  forfeiture — Amount  to  be  paid  to  the  county 
where  the  defendant  is  held  to  appear. 

Where  a  defendant  takes  a  change  of  venue  to  another 
county,  and  gives  bail  for  his  appearance  at  the  District 
Court  of  the  latter  county,  which  is  forfeited  for  want   of 


472  FosMATiox  OF  Tbial  Jubieb. 

appearance,  the  forfeiture  belongs  to  tlie  county  where,  by  the 
terms  of  the  bond,  the  defendant  was  to  appear,  instead  of  the 
county  where  the  indictment  was  found.  Decatur  CourUy  v. 
Maxwell,  26  Iowa,  398. 

FORMATION  OF  TRIAL  JURIES  AND  THEIR 

CHALLENGES. 

Section  4389.  Tlie  jury  for  the  trial  of  criminal  actions  is 
selected,  drawn  and  summoned  as  provided  in  Code  of  Civil 
Practice. 

Skc.  230.  Unless  the  judge  otlierwise  orders,  jurors  shall 
be  summoned  to  appear  at  ten  o'clock  a.  m.  of  the  second  day 
of  the  term,  at  which  time  they  shall  be  called  and  all  excuses 
heard  and  determined  by  the  court.  If  any  person  summoned 
fail  to  appear  without  sending  a  suflScient  excuse,  the  court 
shall  issue  a  rule  returnable  at  that  or  the  succeeding  term, 
requiring  him  to  appear,  and  show  cause  why  he  should  not 
be  lihed  for  contempt,  and  unless  he  renders  a  sufficient  ex- 
cuse for  such  failure,  the  court  may  fine  him  in  any  amount 
not  exceeding  ten  dollars,  and  shall  require  him  to  pay  the 
costs,  and  stand  committed  until  the  fine  and  costs  are  pi^id. 

Sec.  232.  Should  there  not  be  the  number  of  trial  jurors 
in  attendance,  as  provided  in  the  preceding  section,  by  reason 
of  a  failure  of  the  persons  summoned  to  attend,  or  because 
excused  as  provided  in  section  two  hundred  and  thirty  of  this 
chapter,  the  requisite  number  of  persons  to  supply  the  defi- 
ciency shall  be  drawn  in  the  same  manner  as  provided  in 
sections  two  hundred  and  forty  and  two  hundred  and  forty- 
one  of  this  chapter.  The  persons  so  drawn  shall  be  forthwith 
summoned  to  appear,  and  serve  as  trial  jurors  during  the  term. 

Seo.  233,  If,  in  the  judgment  of  the  court,  the  business  of 
the  term  does  not  require  the  attendance  of  all,  or  a  portion 
of  the  trial  jurors,  they,  or  such  portion  as  the  court  deems 
proper,  may  be  discharged.  Should  it  afterwai-d  appear  that 
a  jury  is  required,  the  court  may  direct  them  to  be  resum- 
moned, or  empanel  a  jury  from  the  bystanders. 

Sec.  4390.  At  the  0{)ening  of  the  court,  the  clerk  shall 
prepare  separate  ballots,  containing  the  names  of  the  persons 
returned  as  jurors,  which  shall  be  folded  each  in  the  same 
manner,  as  near  as  may  be,  and  so  that  the  name  thereon  shall 
not  be  visible,  and  must  deposit  them  in  a  box  to  be  kept  for 
that  purpose. 

Sec.  4391.  When  the  indictment  is  called  for  trial  and 
before  drawing  the  jury,  either  party  may  require  the  names 
of  all  the  jurors  in  the  panel  to  be  called,  and  that  ao  attach^ 
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mcnt  issne  against  those  who  are  absent,  but  the  conrt  may, 
in  its  discretion,  wait  or  not  for  the  return  of  the  attachment. 

Sec.  4392.  Before  the  name  of  any  juror  is  drawn,  the  box 
must  be  closed  and  shaken,  so  as  to  intermingle  the  ballots 
therein,  and  tiie  clerk  shall  draw  sucli  ballots  without  seeing 
the  names  written,  on  them,  from  the  box,  through  the  top  or 
lid  thereof. 

Sec.  4393.  When  the  jury  is  completed,  the  ballots  con- 
taining the  names  of  the  jurors  sworn  must  be  laid  aside  and 
kept  apart  from  the  ballots  containing  the  names  of  the  other 
jurors,  until  the  jury  so  sworn  is  discharged. 

Sec.  4391.  After  the  jury  is  so  discharged,  the  ballots  con- 
taining their  names  must  be  again  folded  and  returned  to  the 
box,  and  so  on,  as  often  as  a  trial  is  had. 

Sec.  4395.  If  a  juror  be  absent  when  his  name  is  drawn,  or 
be  set  aside  or  excused  from  serving  on  that  trial,  the  ballot 
containing  his  name  must  be  folded  and  returned  to  the  box 
as  soon  as  the  jury  is  sworn. 

Sec.  4396.  If  by  reason  of  there  being  one  or  more  juries 
empaneled,  or  for  any  other  reason  there  should  not  remain 
any  ballots  undrawn,  or  if  in  consequence  of  jurors  being  set 
aside  no  jury  can  be  obtained  from  the  list  oi  those  returned 
bv  the  sheriff  tor  the  trial  of  issues,  the  court  may  order  the 
sherif,  or  if  he  be  a  party  to  or  interested  in  the  cause,  some 
other  person,  to  summon  jurors  from  the  bystanders,  or  other 
persons,  who  shall  be  returned  for  the  trial  of  the  indictment. 

Sec.  4397.  The  jury  consists  of  twelve  men  accepted  and 
sworn  to  try  the  issua 

Jury — Waiver  of  in  misdemeanors. 

While  it  is  conceded  that  a  defendant  cannot  waive  a  jury 
in  cases  of  felony,  this  question  arises  sometimes  in  the  Dis- 
trict Courts  in  cases  of  misdemeanors,  and  this  question  has 
not  yet  been  determined  by  the  Iowa  Supreme  Court,  but  in 
case  of  Darst  et  al.  v.  People^  where  the  defendants  were 
indicted  for  a  riot  and  tried  before  the  judge  and  convicted, 
and  the  jury  was  waived  by  consent  of  defendants,  the  Su- 
preme Court  of  Illinois  in  that  case  say,  in  the  latter  part  of 
tlie  opinion, ^^  Lawrence,  J.,  "It  is  urged  that  a  jury 
could  not  be  waived,  but  we  know  no  reason  wliy  it  may  not 
be  in  trials  for  misdemeanors^^^  and  sustain  the  conviction. 
51111,286;  2Am.  R,  301. 

Drawing  jurors,  mode  of. 
Where  a  jary  is  called,  on  a  special  venire^  for  the  trial  of 
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a  particular  indictment,  their  names  may  be  called  in  the 
order  in  which  they  were  summoned  by  the  sheriff.  If  sum- 
moned for  the  whole  or  remaining  term,  their  names  should 
be  placed  in  the  box  from  which  they  should  be  drawn,  and 
the  better  practice  is  to  draw  all  from  the  box  instead  of  from 
a  list.    State  v.  Oreen^  20  Iowa,  425. 

JUBY  MAY   BE  DBAWN    BOTH   FOB    C3IBCUIT    AND  DISTBIGT  OOUBT 
FBOM  THE  SAME  LIST. 

Both  juries  for  the  Circuit  and  District  Conrt  may  be 
drawn  from  the  same  list,  a  separate  list  for  the  Circuit 
Court  is  not  required.    State  v.  Lawrenoe^  38  Iowa,  61. 

JuBY  LIST  DESTROYED  BY  FIBE. 

When  the  list  of  jurors  has  been  destroyed  by  fire,  it  is 
competent  for  the  District  Conrt  to  cause  a  precept  to  be 
issued  to  the  sheriff,  directing  him  to  summon  a  new  panel 
from  the  body  of  the  county.  State  v.  Arthur ^  39  Iowa,  631; 
under  section  2738,  Kcv.,  1860,  which  is  the  same  as  section 
241,  Code,  1873,  being  fully  set  out  in  chapter  entitled  "Se- 
lecting,  drawing  and  empaneling  Grand  Jury.'* 

A    PBECEPT    ISSUED  MAY    BE    SEBVED    BY    DEPUTY    8HBBIFF    OB 
SPECIAL  CONSTABLE. 

The  precept  here  mentioned  may  be  served  by  a  deputy 
sheriff  or  constable.    State  v,  Arthur^  31  Iowa,  631. 

Body  of  county,  oonstbuotion. 

Under  said  section  244,  "  summoned  from  the  body  of  the 
county"  is  meant  from  the  county  at  large,  from  the  people 
of  the  county  competent  to  act  as  jurors.  So,  to  snmmon  oat 
of  ten  townships,  in  place  of  twenty,  is  legal,  and  not  in  vio- 
lation of  law.    State  v.  Arthur^  39  Iowa,  633. 

FORMER  ADJUDICATION  AND  ACQUITTAL. 

Tlie  Iowa  State  constitution  provides.  Section  12,  Article  1, 
Bill  of  rights.  Code  of  1873,  page  771:  "No  person  shall, 
after  acquittal,  be  tried  for  the  same  offense." 

It  is  also  provided  by  sub-division  three.  Section  4359, 
Code  of  1873,  page  677:  "A  former  judgment  of  conviction 
or  acquittal  of  the  offense  charged,  which  may  be  pleaded 
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\vith  or  without  the  plea  of  not  guilty,  and  this  plea  may  be 
in  the  form  following:  The  defendant  pleads  that  he  has 
formerly  been  convicted  (or  acquitted)  of  the  offense,  that  in 
the  indictment  by  the  judgment  of  the  court  of  the  District 

Court  of  Linn  county,  Iowa,  rendered  on  the day  of 

1877. 

Seo.  4364.  A  conviction  or  acquittal  by  a  judgment  upon 
a  verdict  shall  bar  another  prosecution  for  the  same  offense, 
notwithstanding  a  defect  in  form  or  substance  in  the  indict- 
ment on  which  the  conviction  or  acquittal  took  place. 

Sec.  4365.  When  the  defendant  has  been  convicted  or 
acquitted  upon  an  indictment  for  an  offense  consisting  of 
different  degrees,  the  conviction  or  acquittal  shall  be  a  bar  to 
another  indictment  for  the  oflfense  charged  in  the  former  or 
for  any  lower  degree  of  that  ofiense,  or  for  an  offense  neces- 
sarily included  therein. 

Sec.  4366.  The  judgment  for  the  defendant  on  a  demur- 
rer, except  where  it  is  otherwise  provided,  or  for  an  objection 
to  its  form  or  substance  taken  on  the  trial,  or  for  variance 
between  the  indictment  and  the  proof,  shall  not  bar  another 
prosecution  for  the  same  offense. 

This  plea  in  justice's  court  may  either  be  in  writing  or 
oral;  if  oral  the  justice  shall  make  an  entry  of  such  plea  in 
his  docket.  In  the  District  Court  the  plea  should  be  in  writ- 
ing. 

Former  trial — ^Twice  in  jeopardy. 

As  a  general  principle  of  law  a  person  cannot  be  twice 
tried,  convicted  or  acquitted,  and  put  in  jeopardy  for  the 
same  offense.  As  is  said  in  State  v.  Laytoa:  "The  law 
abhors  even  the  splitting  of  civil  actions;  and  if  A  sues  for 
and  recovers  a  part  of  a  continued  account,  such  recovery  is 
a  bar  to  a  second  suit  though  for  another  part  of  the  same 
account.  And  such  splitting  of  actions  or  offenses  should  not 
be  allowed  in  criminal  proceedings.''  State  v.  Lay  ton  25 
Iowa,  197;  State  v.  Callendine,  8  lb.,  290;  United  States  v. 
Shoemaker^  2  McClean,  114;  Crenshaw  v.  State,  Martin  & 
Yerger,  Tenn.,  122;  State  v.  Cooper^  1  Green,  N.  J.,  361; 
Commonwealth  v.  Olds,  5  Littel  (Ky.  R.),  137;  2  Hawkins' 
P.  Cr.,  515,  526;  Moore  v.  People,  14  Howard,  13;  Ex-parte 
Lange^  18  Wallace,  163;  2  Green's  Cr.  R,  103. 
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Time  named  in  the  indictment. 

A  snbseqnent  prosecution  for  the  same  offense  growing  onf 
of  the  same  transaction  cannot  be  sustained  within  the  time 
mentioned  in  the  indictment.  Oar  Hovse  No,  8  v,  State^  4 
G.  Greene,  172. 

Second  indictment. 

Of  course  there  can  be  no  question  as  to  the  riglit  of  the 
State  to  prosecute  a  second  indictment  for  acts  done  after  the 
finding  of  the  first.  1  Wharton's  Or.  Law,  Sec  548;  Ward  v. 
Corporation  of  Wash.,,  4  Oi*anch.  0.  0.,  232;  State  v.  Lay- 
toTij  25  Iowa,  197. 

Keeping  liquor  with  intent  to  sell,  and  sellinq. 

An  indictment  charging  the  offense  to  have  l)een  committed 
at  a  particular  time  and  place  by  keeping  intoxicating  liquors 
with  intent  to  sell,  is  the  same  as  charging  at  the  same  time 
and  place  the  selling  of  intoxicating  liquor,  and  the  one  is  a 
bar  to  the  other,  and  this  is  not  varied  bj  the  fact  that  one  of 
the  indictments  charges  the  violation  as  on  the  let  and  the 
other  on  the  15th  of  the  same  month,  as  it  may  be  shown  to 
have  been  committed  at  any  time  prior  to  the  finding  of  the 
indictment,  though  a  particular  time  is  specified.  State  v, 
Layton^  25  Iowa,  193. 

PpOSECUTION   brought  about  by  defendant  is  no  BAB. 

Where  a  defendant  pleads  guilty  before  a  Justice  before  any 
proceedings  have  been  instituted,  or  procures  some  other  per- 
son to  prosecute  with  a  view  of  escaping  punishment  sach  as 
his  crime  merits,  the  prosecution  is  a  farce  and  is  no  bar  to  a 
future  adjudication.  State  v.  Green  and  Mann^  16  Iowa, 
239;  State  v,  Broxon^  12  Oonn.,  54;  Cone  v,  Jackson^  2  Va., 
10,  501;  State  v.  Little,  1  N.  H.,  257,  258;  State  v.  Lowrie, 
1  Swan,  74;  State  v.  Corbin^  11  Uump.,  599.  Thus, going 
into  a  favorable  court  and  submitting  to  a  conviction,  in  order 
to  escape  a  severe  penalty,  is  no  bar.  Freeman  on  Judgments, 
Section  318. 

Permitting  minors  in  saloons — Dates. 

To  charge  a  defendant  with  permitting  a  minor,  M,  to  re- 
main in  a  billiard  saloon  on  the  15thy  and  a  prosecution  on 
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that  charge,  is  no  bar  to  a  prosecution  brooght  afterwards  for  a 
violation  by  permitting  another  minor,  B,  to  remain  in  defend- 
ants^ saloon  on  the  2d  of  the  same  month ;  being  different  parties 
one  would  not  bar  the  other,  thougli  the  first  violation  is  prose* 
cuted  last     Sfute  v.  Dirric/iSy  42  Iowa,  196. 

Assault  and  battebt. 

An  assault  and  battery  is  no  bar  to  an  indictment  for  an 
assault  with  intent  to  commit  great  bodily  injury.  State  v. 
Foster,  33  Iowa,  525. 

Sevebal  acts — Forging  several  checks. 

Where  one,  at  the  same  time  and  by  the  same  act,  passed 
four  forged  checks  it  was  held  that  he  was  guilty  of  but  one 
offense,  and  that  a  conviction  for  uttering  one  of  the  checks 
was  a  bar  to  a  conviction  upon  the  others.  State  v.  Eggles/U, 
41  Iowa,  574.  While  it  was  held  in  Regnia  v,  Brettely  1 
Carr.  &  Marsh.,  609,  that  where  the  defendant  stole  two  pigs 
at  one  time,  and  was  convicted  and  punished  for  stealing  one, 
such  conviction  could  not  be  pleaded  in  bar  to  a  subsequent 
prosecution  for  stealing  the  other  pig.  But  the  decided 
weight  of  authority  seems  to  be  opposed  to  this  last  cose. 
Lorton  V.  State^  7  Mo.,  55;  State  v.  NeUon^  29  Me.,  329; 
State  V.  Williams,  10  Hump.,  101;  Sta^e  v.  Morphine,  37 
Mo.,  373;  Jackaoa  v.  State,  14  lud.,  327.  Where  one  steals 
several  articles  at  the  same  time,  and  being  the  same  act,  it  is 
all  one  transaction,  and  the  conviction  of  one  is  a  bar  to  any 
other.  Ben.  v.  State,  22  Ala.,  9;  Rex  v,  Benjiild,  Burr, 
980;  Clem.  v.  State,  42  Ind.,  420;  Quitzon  v.  State,  1  Texas 
Court  of  Appeals,  47;  Black  v.  State,  88  Ga.,  187. 

COMMEXCEMENT  OF  TRIAL. 

Where  a  jury  was  impaneled  and  sworn  and  the  State  pro- 
ceeded to  offer  its  evidence,  when  it  appeared  that  M  was 
the  only  witness  for  the  prosecution  and  his  name  was  not 
indorsed  upon  the  indictment,  whereupon  the  court  discharged 
the  jury  and  held  the  defendant  on  bail,  this  was  adjudged  to 
be  a  trial  and  a  bar.  State  v.  Callendine,  8  Iowa,  290.  So, 
where  the  defendant  was  put  upon  trial  on  Saturday  and  the 
court  commenced  in  another  countv  on  the  followino:  Mondav, 
whereupon  the  jury  was  discharged  and  defendant  held  for 
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further  trial,  the  cQiirt  held  this  to  be  a  good  plea  in  bar. 
State  V.  Wright y  5  Ind.,  290;  State  v.  McPhereon^  9  Iowa, 
54;  Mount  v.  State,  14  Ohio,  295. 

Discontinuing. 

In  case  of  the  United  States  v.  Shoemaker,  where  the  de- 
fendant was  indicted  for  taking  letters  from  the  mall,  and  a 
jury  having  been  impaneled  and  evidence  introduced,  the 
prosecutor  dismissed  the  case,  this  was  held  to  be  a  bar.  2 
McLean,  114;  State  v.  Calleiidine,  8  Iowa,  290. 

Nolle  prosequi. 

The  public  prosecutor  may  enter  a  nolle  prosequi  before 
the  trial  is  entered  upon  and  it  will  be  no  bar,  but  after  plea 
and  jury  sworn  he  cannot.  2  McLean,  114;  8  Iowa,  on  page 
292.  So  in  case  of  Commonwealth  v.  Wade,  17  Pick.  395, 
the  court  say  there  was  no  necessity,  no  unforeseen  cause  of 
delay,  no  accident,  no  mistake,  an  ordinary  case  of  good 
indictment,  but  a  failure  of  proof.  State  v.  Callendine,  8 
Iowa,  293.  So  in  Commonwealth  v.  Cook,  6  S.  and  R.,  577, 
the  court  held  that  a  discharge  of  the  jury  once  sworn  in  a 
criminal  case  was  an  acquittal  of  the  defendant.  Mount  v. 
State,  14  Ohio,  296;  Jones  v.  State,  55  Ga.,  625;  1  Am.  Cr. 
E.,  llawley,  510. 

Impaneling  of  jurt — Statement  by  counsel. 

Where  the  jury  was  impaneled,  witnesses  sworn,  and  the 
cause  stated  to  the  jury  by  counsel,  and  at  this  stage  the  pros- 
ecutor stated  to  the  court  that  there  was  a  variance  in  the  date 
of  the  commission  of  the  murder  and  that  in  the  indictment, 
and  dismissal,  this  was  held  an  adjudication.  Zee  v.  State^ 
26  Ark.,  260;  7  Am.  R.,  611. 

Foe  causes  generally. 

In  case  of  Elock  v.  People,  2  Park  Cr.  R,  676,  defendant 
was  put  upon  trial,  and  during  the  trial  a  juror  was  withdrawn 
against  the  defendant's  objection  (the  reason  for  withdrawing 
is  not  given),  the  court  held  this  to  be  a  bar.  See  also  Pe(h 
pie  V.  Olcott,  2  Johnson's  Cases,  301.  State  v.  Walker,  26 
Ind.,  346.  The  court  hold  when  the  defendant  is  put  on  trial 
on  a  good  indictment  before  a  legal  jury  and  the  jury  is  dis- 
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charged  witbont  the  consent  of  the  defendant,  this  is  a  bar. 
So,  if  the  jury  is  discharged  in  case  of  a  misdemeanor  because 
the  district  attorney  was  not  prepared  with  the  evidence,  it  is 
a  bar.  People  v,  Barrett  and  Wardy  2  Gaines'  Cases,  100  to 
304;  7  Am.  R,  on  page  617. 

Exceptions. 

In  general  it  may  be  said  that  jeopardy  begins  when  a  trial 
jury,  upon  a  sufficient  indictment,  in  a  court  of  competent 
jurisdiction,  has  been  impaneled  and  sworn  to  try  the  cause. 
2  Leading  Cr.  Cases,  358.  But  the  jeopardy  is  not  considered 
as  attaching  in  such  cases,  although  the  jury  has  been  sworn,  if, 
during  the  trial,  the  presiding  judge  becomes  so  ill  as  to  be 
unable  to  proceed.  JVugent  v.  State,  4  Stew.  &  Port,  72;  or 
if  a  juror's  illness  prevents  him  from  sitting  further  on  the 
trial.  JTitig  v.  Scalhert,  2  Leach,  620;  United  States  v. 
Hashilly  ^  Wash.,  402;  or  if  the  prisoner's  certain  illness 
incapacitates  him  from  attending  or  managing  his  defense. 
King  V,  StevensoTiy  2  Leach,  541 ;  State  v.  Hedmany  17  Iowa, 
329;  State  v.  Meady  4  Blackf.,  309. 

Verdictt — Defective. 

Where  the  verdict  is  defective  the  court  should  set  it  aside, 
especially  when  one  of  guilty,  when  it  is  uncertain  and  against 
the  objection,  and  this  is  no  bar  to  another  trial.  State  v, 
Redmany  17  Iowa,  329,  and  authorities  cited;  and  State  v. 
Duncauy  2  McCord,  139;  State  v.  Arthury  21  Iowa,  323; 
though  the  better  practice  is  to  let  the  jury  retire  for  further 
deliberation. 

Verdict — ^Value — Jurisdiction.  . 

• 

Where  a  defendant  was  charged  on  an  information  alleging 
the  value  to  be  within  the  jurisdiction  of  a  police  court,  tried 
by  a  jury  and  the  jury  returning  as  their  verdict  the  value  of 
the  property  to  be  beyond  that  of  which  a  police  court  had 
power  to  try,  and  the  jury  discharged,  no  judgment  being  ren- 
dered on  the  verdict,  but  the  prisoner  held  to  give  bonds  for  his 
appearance  at  court,  held  not  to  be  an  adjudication,  though 
the  better  practice  is  to  file  a  new  information  and  proceed 
on  a  preliminary  examination.  In  order  to  constitute  a  bar 
the  court  must  have  had  jurisdiction  to  try  a  cause,  and  the 
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one  at  bar  being  a  felony  the  police  conrt  could  not  place 
upon  trial  the  prisoner,  I>ut  hold  an  examination  only.  Con* 
sequently  the  trial,  being  without  authority  of  law,  consti- 
tuted no  adjudication.  3  Greenleaf  Ev.,  37;  2  Broom  & 
Hadley  Com.  (Am.  ed.),  601;  Commonwealth  v.  PeterB^  12 
Mete,  387;  State  v.  Odell,  4  Black.,  156;  Thompson  v.  State^ 
6  Nebraska  R.,  102. 

DiSAOREEMEJIT  OF   JURY. 

The  discharge  of  tlie  jury  in  a  criminal  prosecution  on  the 
ground  that  they  are  not  able  to  agree,  is  not  a  bar  to  another 
trial,  and  the  defendant  is  not  considered  as  in  jeopardy  twice. 
State  V.  Redmauy  17  Iowa,  320;  State  v.  Vaughn^  29  Iowa, 
286;  People  v.  Goodwin^  18  Johnson,  187;  Mounts  v.  StaUj 
14  Ohio,  304;  V.  S.  v.  Perez,  9  Wheaton,  579;  Fx  parts 
Lange,  18  Wallace,  163;  2  Gi'een's  Cr.  R,  111;  Casborris  v. 
People,  13  Johnson,  351. 

Trial  and  acquittal  before  a  justice. 

"Where  the  defendant  has  been  tried  and  acquitted  before  a 
justice,  the  State  cannot  again  put  him  on  trial  on  an  appeal 
State  V.  Van  Ilorton,  26  Iowa,  402. 

Ordinance — State  law. 

A  conviction  for  the  violation  of  an  ordinance  is  no  bar  to 
a  conviction  under  the  State  law.  The  same  act  may  consti- 
tute an  offense,  both  against  the  State  and  a  corporation,  and 
both  may  punish  it  without  infringing  any  constitutional 
right.  City  of  Brotonville  v,  Minnie  G,  Cook,  4  Neb.,  101; 
State  V,  Charleston,  12  Rich.  (S.  C),  Law,  480. 

Retrial  upon  reversal  by  supreme  court. 

Where  the  defendant  was  indicted  and  put  upon  his  trial  on 
a  charge  of  murder  in  the  second  degree,  and  found  guilty  of 
manslaughter,  and  from  this  judgment  and  verdict  appealed, 
and  the  cause  was  reversed,  he  could  not  again  be  put  upon  trial 
for  murder  in  the  second  degree;  but  it  is  presumed  that  the 
jury  found  him  not  guilty  of  murder,  and  though  the  verdict 
does  not  say  ^"^not  guilty  of  murder  in  the  second  degree,"  yet 
the  finding  of  a  lower  degree,  to-wit:  manslaughter,  is  equiva- 
lent to  such  finding.     State  v.  Tweedy,  11  Iowa,  350;  8t€Ue  v. 
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Bally  27  Mo.,  324;  People  v.  Gilmore,  4  Calif,  376;  StaU  v, 
Harrushy^  6  La.,  558;  Slaughter  v.  State^  6  Humph.,  413; 
Jones  V,  State^  13  Texas,  184;  Brennaii  v.  People^  15  Ills., 
517;  State  v.  liofs,  29  Mo.,  32;  2  Virginia  Cases,  311;  2 
Tjler,  472;  9  Yerger,  335;  Cooley  on  Cons.  Lim.,  326;  Gee 
V.  Keenan^  7  Wis.,  695;  State  v.  Kemp  et  al.,  17  Wis.,  669; 
Zesslie  v.  State,  18  Ohio  St.,  390,  395;  State  v.  Martin,  30 
Wis.,  216;  11  Am.  R,  567. 

Opposed  to  this  doctrine  may  be  cited  Morris  v.  State,  1 
Blackf'.,  37,  where  the  question  was  disposed  of  without  argu- 
ment; and  in  United  States  v.  Wallace,  Jr.,  147;  all  that  is 
found  is  a  remark  of  Mr.  Chief  Justice  Grier,  to  the  prisoners, 
when  determining  the  motion  for  a  new  trial,  but  which  was 
made  without  reference  to  autliorities,  and  without  an  attempt 
to  show  its  correctness.  State  v.  McCord,  8  Elansas;  12  Am. 
R,  469. 

Retrial  for  same  offexse — Procedendo. 

When  a  judgment  of  conviction  is  reversed  on  appeal,  be- 
cause of  erroneous  proceedings  in  the  court  below,  legal  jeop- 
ardy will  not  be  deemed  to  have  attached,  nor  can  a  defendant 
claim  that  a  second  trial  is  illegal,  on  the  ground  of  not  hav- 
ing a  procedendo  returned  and  filed.  State  v.  Knonse,  33 
Iowa,  365;  State  v,  Redman,  17  Ipwa,  329;  State  v.  Tweedy ^ 
11  Iowa,  350;  Sutcliff  v.  State,  18  Ohio,  469,  478;  People  v. 
Olewell,  28  Cal.,  456. 

A  conviction  under  an  insufficient  indictment  will  not 

AUTHORIZE  A  CONVICTION  FOR  A  LESSER  OFFENSE. 

Where  a  defendant  is  prosecuted  for  an  offense  of  a  higher 
degree  than  he  could  be  legally  convicted  of  under  the  indict- 
ment, he  cannot  be  legally  convicted  of  a  lesser  offense, 
though  the  indictment  is  good  as  charging  the  offense  in  that 
degree.  It  was  accordingly  held  in  a  c&se  where  the  defend- 
ant, having  been  put  upon  his  trial  for  murder  in  the 
first  degree,  for  which  the  indictment  was  insufficient,  that 
his  conviction  for  murder  in  the  second  degree,  for  which  the 
indictment  was  good,  was  unauthorized.  State  v.  Boyle,  28 
Iowa,  522. 
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Dismissal  bkfobe  commencement  of  trial. 

At  any  time  before  the  jury  is  impaneled  and  sworn,  the 
prosecutor  may  dismiss  one  or  all  of  the  counts  of  the  indict- 
ment without  prejudice  to  a  further  or  new  proceeding  for  the 
same  offense.  State  v.  McPherson^  9  Iowa,  53;  Com,  v.  CriU 
lisjpie,  7  Serg.  &  R.,  469;  12  Met,  444;  State  v.  Ingranij  16 
Kansas,  14;  Freeman  on  Judgments,  Sec.,  318. 

Docket  of  a  justice. 

Where  a  former  conviction  is  pleaded,  and  the  docket  intro- 
duced, it  is  error  for  the  court  to  instruct  that  the  ev^idence  in 
relation  to  a  former  conviction  cannot  be  considered  for  the 
reason  that  the  docket  of  the  justice  before  whom  such  for- 
mer  trial  should  have  been  had,  was  not  handed  to  the  jury  to 
make  it  evidence;  it  was  not  necessary  to  hand  it  to  the  jury. 
Minder  v.  State^  5  Iowa,  458. 

Lost  indictment. 

Where  the  first  indictment  was  mislaid,  and  a  second  found, 
to  which  a  motion  to  dismiss  was  sustained,  and  the  first  again 
found,  this  second  finding  of  an  indictment  is  no  bar  to  the 
first.  Redman  v.  State^  4  G.  Greene,  137;  People  v.  Mon- 
roe, 20  Wendell,  108 ;  State  v.  WhitmorCj  5  Pike,  247. 

Degree   of  offenses — The  minor  does  not  inolitdb   the 

GREATER. 

A  conviction  or  acquittal  in  order  to  be  a  bar  to  another 
prosecution,  must  be  for  the  same  offense,  or  for  an  offense  of 
a  higher  degree,  and  necessarily  including  the  offense  for 
which  the  defendant  stands  indicted.  So  that  an  acquittal  for 
a  minor  offense  is  no  bar  to  a  prosecution  for  a  greater  offense. 
State  V.  FoHter^  33  Iowa,  525. 

Murder — Manslaughter — When  a  bar. 

An  acquittal  for  manslaughter  is  a  bar  to  an  indictment  for 
murder,  for  the  reason  that  if  the  defendant  was  innocent  of 
the  killing  without  malice,  he  could  not  be  guilty  of  the  kill- 
ing with  malice.  Scott  v.  IT.  S.<,  Morris,  142;  Hunt  v. 
State,  25  Miss.,  378;  Bums  v.  People^  1  Park  Or.  R,  182; 
State  V.  Foster,  33  Iowa,  525. 


FoRiCEB  Adjudioation  and  Aoqutital.  483 

DeMURBBB — EULINO  ON  A  BAB. 

Where  the  court  gives  a  defendant  a  judgment  on  his  de- 
murrer, it  is  not  considered  the  commencement  of  his  trial, 
and  he  can  be  indicted  for  the  same  offense.  1  Bishop's  Cr. 
Law,  page  496,  section  865,  4th  edition.  To  this,  however,  it 
seems  there  may  be  an  exception  in  this:  Take  cases  where 
the  acts  which  the  defendant  is  sought  to  be  convicted  for 
are  set  out,  and  a  demurrer  sustained,  on  the  ground  that 
these  acts  do  not  constitute  a  crime,  then  it  would  seem  that 
the  ruling  on  the  demurrer  and  discharge  of  the  defendant 
might  be  pleaded  as  a  former  adjudication  to  a  second  indict- 
ment and  trial  for  the  same  acts  set  out  in  the  indictment;  as  is 
said  by  Wbight,  0.  J.,  in  Keater  dk  Skinner  v.  Hook,  Mic8ser 
dk  Co.y  16  Iowa,  24:  "If  plaintiffs  based  their  right  to  recover 
upon  the  same  grounds,  the  judgment  upon  the  demurrer 
would  be  as  conclusive  as  though  rendered  upon  a  verdict. 
And  it  is  upon  this  theory,  evidently,  that  the  case  of  Coffin 
V.  Knotty  2  G.  Greene,  582,  was  decided.  Of  the  same  char- 
acter is  the  case  of  Perkins  v.  Moore,  16  Ala.,  17,  for,  un- 
questionably, there  maybe  cases  where  a  judgment  on  a  ques- 
tion of  law,  the  facts  being  admitted  by  demurrer  or  other- 
wise, will  bar  a  renewal  of  the  controversy;  for,  in  such 
cases,  there  is  substantially  a  judgment  on  the  merits.'' 
While  this  was  decided  in  a  civil  case,  it  would  apply  with 
greater  weight  to  a  criminal  proceeding;  the  same  principle 
of  law  governs  in  criminal  as  well  as  civil  cases.  Freeman  on 
Judgments,  section  318. 

Plea  op  not  ouiltt  mebely  does  not  ADMir  evidence  of  fob- 

MEE  adjudication. 

A  former  trial  and  sentence  cannot  be  given  in  evidence 
under  a  plea  of  not  guilty,  merely;  there  must  be  a  special  plea 
of  a  former  acquittal  and  adjudication.  People  v.  Benjamin^ 
2  Park  Cr.  R,  201. 

DiSCHABOB  on  habeas  OOBPUS,  EFFECT  OF. 

See  title  "Habeas  Corpus." 

EerOFTEL  BY  ACTS  OF  DEFENDANT. 

A  motion  to  dismiss  and  discharge  the  defendant  should 
not  be  sustained  on  the  ground  that  he  has  had  no  speedy  trial|, 
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the  case,  being  continued  from  term  to  term,  when  it  appears 
that  it  was  hy  readon  of  the  acts  and  motions  of  the  det'endant 
liimself ;  for  instance,  he  cannot  go  bejond  the  jurisdiction  of 
the  court  for  a  term  or  more,  and  then  make  his  appearance, 
and  move  to  dismiss  for  the  reason  that  he  has  had  no  speedy 
trial.  State  v.  Arthur,  21  Iowa,  322. 

Robbery — Larceny. 

A  trial  and  acquittal  for  robbery  is  a  bar  to  an  indictment 
for  larceny,  where  the  property  alleged  to  have  been  taken  is 
the  same.     People  v,  McGowan,  17  Wend.,  386. 

Burglary — Larceny. 

Under  a  statute  allowing  both  burglary  and  larceny  to  be 
charged,  and  the  defendant  put  upon  his  trial  for  both,  and 
where  he  was  convicted  of  burglary,  this  operated  as  an  acqnit- 
tal  of  the  larceny.  Bell  <&  Murray  v.  State,  48  Ala.,  684; 
2  Greene  Cr.  R,  623;  17  Am.  R,  40-3;  Cold  well,  Tenn.,  82, 

Principal  and  accessory. 

Under  the  law  of  New  Hampshire,  where  the  distinction 
still  exists  as  between  a  principal  and  accessory,  it  is  held 
that  "  Neither  an  acquittal  upon  an  indictment  for  larceny, 
nor  conviction  upon  an  indictment  for  receiving  stolen  goods, 
is  a  bar  to  a  subsequent  indictment,  charging  the  same  respon- 
dent with  being  an  accessory  before  the  fact  to  the  stealing 
of  the  same  goods.  State  v,  Larkin,  49  N.  H.,  36 ;  6  Am. 
R,  456. 

Plea  in  abatement — Turning  state's  evidence. 
See  title  "Evidence." 

Foreign  state  courts — Conviction. 

Where  the  prisoner  was  indicted  for  forgery  in  Nebraska, 
and  pleaded  a  former  adjudication,  that  he  had  been  putnpon 
his  trial  for  the  same  oflFense  in  Illinois,  and  was  there  acquitted, 
the  court  held  "that  Illinois  being  a  foreign  state,  and  the 
principle  seems  well  settled,  that  the  laws  of  a  country  do  not 
extend  beyond  its  territorial  limits;  and  that  the  rule  of  con- 
stitutional law  cannot  span  country  and  country  in  such  a 
way  as  to  cause  a  jeopardy  in  one  country  to  free  the  partj 
from  trial  in  another.  On  the  one  hand,  it  cannot  prevent* 
foreign  government  from  prosecuting  for  crime  a  person  who 
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has  been  tried  for  the  same  offense  by  our  courts;  and  on  the 
other  hand,  it  cannot  exempt  from  the  prosecution  here,  one 
who  has  been  tried  abroad.  1  Bishop's  Crim.  Law,  section  9S3; 
Marshall  v.  Sate^  6  Ifebraska  R.,  120. 

FUGITIVES  FROM  JUSTICE. 

Section  4171.  The  governor  of  the  state  may,  in  any  case 
authorized  by  the  constitution  and  laws  of  the  United  States, 
appoint  agents  to  demand  of  the  executive  authority  of  any 
other  state  or  territory,  or  from  the  executive  autliority  of  any 
foi-eign  government,  any  fugitive  from  justice  charged  witli 
treason  or  felony,  and  the  accounts  of  the  agents  appointed  for 
that  purpose  must  be  audited  by  the  auditor  of  state  and  paid 
out  of  the  state  treasury. 

Laws  of  1878,  chapter  65 — Fees  of  aoents  fob  betubn  of 
fuomves  fbom  justice. 

AN  ACT  to  Amend  Section  4171  of  the  Code,  Relatingr  to  Fugitives  from 
Justice. 

Be  it  eruzoted  by  the  General  Assembly  of  the  Stats  of  Iowa: 

Section  1.  That  section  4171  of  the  Code,  be,  and  the  same 
is  hereby  amended  by  adding  thereto  the  following: 

The  expenses  to  be  allowed  agents  for  returning  fugitives 
from  justice,  shall  be  the  fees  paidthe  officers  of  the  state  upon 
whose  governor  the  requisition  is  made;  and  the  agent  shall 
receive  not  exceeding  ten  cents  per  mile,  each  way,  for  all 
necessary  travel  of  himself;  and  for  each  fugative,  live  cents 
per  mile  additional  for  the  number  of  miles  which  such  fugi- 
tive shall  have  been  conveyed. 

Bills  for  such  exoenses  shall  be  made  out  in  such  manner 
as  to  show  the  actual  route  traveled,  and  the  number  of  miles, 
and  be  verified  by  affidavit,  and  be  accompanied  by  proof  that 
the  fugitive  for  whom  requisition  was  made  has  been  returned 
and  delivered  into  the  custody  of  the  proper  authority;  Pro- 
mdedy  That  the  State  shall,  in  no  case,  pay  the  costs  of  return- 
ing the  fugitive  where  he  has  not  been  tried,  unless  it  shall 
be  shown  to  the  satisfaction  of  the  governor  that  the  want  of 
trial  has  not  been  owing  to  any  fault  or  neglect  on  the  part  of 
the  person  or  persons  interested  in  the  prosecution. 

Sec.  2.  This  act,  being  deemed  of  immediate  importance, 
fihall  take  effect  and  be  in  force  from  and  after  its  publication 
in  the  Iowa  State  Register,  and  Iowa  State  Leader,  newspapers 
published  at  Des  Moines,  Iowa. 

Approved,  March  21, 1878. 

I  hereby  oertiiy  that  the  forgoing  act  was  published  in  the  Iowa  State 
LnkteTt  March  2*1,  and  in  the  loica  State  Register.  March  28#'1878. 

JOSIAH  T.  YOUNG,  Secretary  of  State. 
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Sec.  4172.  No  compensation,  fee  or  reward  of  any  kind, 
can  be  paid  to,  or  received  by,  a  public  oflScer  of  this  state  for 
a  service  rendered  or  expense  incurred  in  procuring  from  the 
governor  the  demand  mentioned  in  the  last  section,  or  the  sur- 
render of  the  fugitive,  or  for  conveying  him  to  this  state,  or 
detaining  him  therein,  except  as  provided  by  law. 

Sec.  4173.     A  violation  of  the  last  section  is  a  misdemeanor. 

Sec.  4174.  No  executive  warrant  for  the  arrest  and  surren- 
der of  any  person  demanded  by  the  executive  authority  of  any 
other  state  or  territory,  as  a  fugitive  from  the  justice  of  such 
state  or  territory,  and  no  requisition  upon  tlie  executive  author- 
ity of  any  other  state  or  territory,  for  the  surrender  of  any 
person  as  a  fugitive  from  the  justice  of  this  state,  shall  be 
issued,  unless  the  requisition  from  the  executive  authority  of 
such  other  state  or  territory,  or  the  application  for  such  requisi- 
tion upon  the  executive  authority  of  such  other  state  or  terri- 
tority  shall  be  accompanied  by  sworn  evidence  that  the  party 
charged  is  a  fugitive  from  justice,  and  by  a  duly  attested  copy 
of  an  indictment,  or  a  duly  attested  copy  of  a  complaint,  made 
before  a  court  or  magistrate  autliorized  to  receive  the  same. 

Sec.  4175.  Whenever  a  demand  is  made  upon  the  governor 
of  this  state  by  the  executive  of  any  other  state  or  territory, 
in  any  case  authorized  by  the  constitution  and  laws  of  the 
United  States,  for  the  delivery  of  any  person  charged  in  such 
state  or  territory  with  any  crime,  if  such  person  is  not  held  in 
custody  or  under  bail  to  answer  for  any  offense  against  the 
laws  of  the  United  States  or  of  this  state,  he  shall  issue  his  war- 
rant under  the  seal  of  the  state  authorizing  the  agent  who 
makes  such  demand,  cither  forthwith  or  at  such  time  as  may 
be  designated  in  the  warrant,  to  take  and  transport  such  per- 
son to  the  line  of  this  state  at  the  expense  of  such  agent,  and 
may  also  by  such  warrant  require  all  peace  oflScers  to  afford 
all  needful  assistance  in  the  execution  thereof. 

Examination  by  magistrate. 

Sec.  4176.  If  any  person  be  found  in  this  State  charged 
with  any  crime  committed  in  any  other  State  or  territory  and 
liable  by  tlie  constitution  and  laws  of  the  United  States  to 
be  delivered  over  upon  the  demand  of  the  governor  thereof, 
any  magistrate  may,  upon  complaint  on  oath  setting  forth  the 
offense  and  such  other  matters  as  are  necessary  to  bring  the 
case  within  the  provisions  of  law,  issue  a  warrant  for  the 
arrest  of  such  person. 

Sec.  4177.  If,  upon  examination,  it  appear  that  there  is 
reasonable  cause  to  believe  the  complaint  true,  and  that  such 
person  may  be  lawfully  demanded  of  the  governor,  he  shall, 
if  not  charged  with  murder,  be  required  to  enter  into  an  un- 
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dertaking,  with  sufficient  surety  in  a  reasonable  sum,  to  ap- 
pear l)efore  sach  magistrate  at  a  future  day,  allowing  reason- 
able time  to  obtain  the  warrant  from  the  governor,  and  abide 
the  order  of  such  magistrate  in  the  premises. 

Sec.  4178.  If  such  person  does  not  give  bail,  or  if  he  is 
charged  with  the  crime  of  murder,  he  must  be  committed  to 
prison,  and  there  detained  until  such  day  in  like  manner  as  if 
the  offense  charged  had  been  committed  within  this  State. 

Sec.  4179.  A  failure  of  such  person  to  attend  before  the 
magistrate  at  the  time  and  place  mentioned  in  the  undertak- 
ing, is  a  forfeiture  thereof. 

Sec.  4180.  If  such  person  appear  before  the  magistrate 
upon  the  day  ordered,  he  must  be  discharged  unless  he  is  de- 
manded by  some  person  authorized  by  the  warrant  of  the  gov- 
ernor to  i*eceive  him,  or  unless  the  magistrate  see  good  cause 
to  commit  him  or  to  require  him  to  enter  into  a  new  under- 
taking for  his  appearance  at  some  other  day  to  await  a  warrant 
from  the  governor. 

Sec.  4181.  Whether  the  person  so  charged  be  bound  to 
appear,  be  committed,  or  discharged,  any  person  authorized 
by  the  warrant  of  the  governor  may  at  any  time  take  him 
into  cnstodj',  and  the  same  is  a  discharge  of  the  undertaking, 
if  there  be  one. 

Sec.  4182.  Tlie  complainant  in  any  such  case  is  answerable 
for  all  the  costs  and  charges,  and  for  the  support  in  prison  of 
any  person  so  committed,  and  the  magistrate  before  issuing 
his  warrant  or  hearing  the  cause,  must  require  the  complain- 
ant to  give  security  for  the  payment  of  all  such  costs,  or  may 
require  them  in  advance. 

DEC.  4183.  Upon  the  appointment  of  any  agent  for  the 
arrest  of  a  fugitive  from  justice  under  the  provisions  of  this 
chapter,  the  governor  is  hereby  authorized  to  make  it  a  con- 
dition upon  such  appointment,  and  the  issue  of  the  writ,  if 
in  his  opinion  justice  and  equity  so  require. 

Sec.  4184.  When,  in  the  opinion  of  the  governor,  expenses 
incurred  in  the  arrest  of  fugitives  from  justice  should  be  paid 
by  the  State,  such  expenses  shall  be  made  out  by  items  in  de- 
tail, and  sworn  to,  and  approved  by  him  and  at  least  two  other 
members  of  the  executive  council,  and  when  so  approved 
shall  be  audited  and  paid  out  of  the  general  revenue  of  the 
State,  and  this  section  shall  be  sufficient  authority  for  the  pay- 
ment of  the  same. 

Defendant  entitled  to  the  right  of  bail. 

Under  Section  4524,  Rov.  1860,  which  is  the  same  as  Sec- 
tion 4177,  Code  of  1873,  a  defendant  has  the  right  to  enter 
into  bail.    State  of  Iowa  v.  Ilufford^  23  Iowa,  579. 
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Copy  of  indictment  with  beturn  not  essential. 

The  Governor  of  Indiana  upon  the  requisition  of  the  Gov- 
ernor of  Kentucky,  issued  his  writ  for  the  arrest  of  A,  as  a 
fugitive  from  justice.  The  writ  stated  that  a  requisition  had 
been  made,  &c.,  which  set  forth  that  A  had  been  indicted, 
&c.,  a  certified  copy  of  which  indictment  accompanied  the 
requisition;  and  the  writ  required  A  to  be  delivered  to  B,  as 
an  agent  to  receive  A,  and  convey  her  to  Kentucky.  B  made 
return  tliat  he  lield  A  in  custody  by  virtue  of  the  writ,  &c, 
but  did  not  accompany  the  return  with  a  copy  of  the  indict- 
ment. Held^  that  this  was  not  necessary;  held^  also,  that  the 
writ  was  primu  facie  evidence,  that  an  indictment  was  pend- 
ing against  A,  as  alleged  therein.  Nicholas  v,  Cornelius,  7 
Indiana,  611. 

General  custom  and  usage  of  states  and  nations. 

It  is  the  law  and  usage  to  deliver  up  fugitives  from  justice, 
charged  with  felony  and  other  high  crimes,  who  have  fled  into 
a  friendly  jurisdiction;  and  it  is  the  duty  of  the  civil  magis- 
trate to  commit  such  fugitive  in  order  to  make  his  surrender. 
Ex  Parte  Washburn,  4  Johnson  Oh.,  106;  3  Wheeler's  Cr. 
Cases,  473. 

Evidence  sufficient  to  detain. 

The  evidence  to  detain  such  fugitive,  for  the  purpose  of 
surrender,  must  be  such  as  would  be  sufficient  to  commit  him 
for  trial  had  the  crime  been  perpetrated  here.     lb. 

Courts — Examination  of  proceedings. 

Where  a  fugitive  from  justice  is  brought  up  on  habeas 
corpus,  the  court  will  not  inquire  into  his  probable  guilt,  but 
only  as  to  the  legality  of  the  process,  and  the  regularity  of 
the  commitment.  Ex  parte  Clark,  9  Wendell,  212;  People  t>. 
Brady,  56  N.  Y.,  182. 

Affidavit  should  be  positive  and  certain^ 

The  affidavit  for  the  arrest  of  a  fugitive  from  justice  most 
state  positively  that  the  crime  was  committed  within  the 
State  from  which  he  fled;  and  that  he  is  actually  a  fugitive 
from  that  State.  Ex  parte  Hey  ward,  1  Sand.,  701 ;  PeopU 
V.  Brady,  56  N.  Y.,  182. 
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IxSUFFICIENCr  or  AFFIDAVIT. 

An  affidavit  stating  that  the  prisoner  is  charged  with  the 
crime  of  forgery  in  another  State,  is  not  sufficient  for  his  de- 
tention.   Ex  parte  Leland^  7  Abb.  Pr.  (N.  S.),  64. 

SUFFIOENT  TO   AUTHORIZE   TUB   8UKKENDER  OF  A  FUGITIVE  FROM 
JUSTICE. 

In  order  to  authorize  a  surrender,  there  must  be  a  demand 
by  the  executive  of  the  State  from  which  he  fled;  and  a  copy 
of  the  indictment  or  affidavit,  charging  the  offense,  must  be 
produced  and  certified  by  such  executive  as  authentic.  An 
affidavit,  sworn  to  before  a  justice  of  the  peace,  and  a  certifi- 
cate by  the  executive  that  he  is  such  en  officer,  and  that  his 
attestation  is  in  due  form,  is  not  sufficient.  £x  parte  Solo- 
ma?i8,  1  Abb.  Pr.  (N.  S.),  347. 

Discharge  of  fugitive  if  not  demanded  within  a  reasonable 

TIME. 

An  alleged  fugitive  from  justice,  if  not  demanded  in  a  rea- 
sonable time  by  the  executive  of  the  State  from  which  he  fled, 
will  be  discharged  from  arrest.  People  v.  Goodhue,  2  Johns. 
Ch.,  198;  1  Wheeler's  Cr.  Cases,  427;  Ex  parte  Washburn^  4 
Johns.  Ch.,  106. 

Acts  indicating  that  the  defendant  is  a  fugitive. 

If  a  citizen  and  resident  of  another  State  defraud  citizens  of 
this  State  by  means  of  false  pretences,  for  which  he  is  in- 
dicted here,  and  having  come  voluntarily  within  the  jurisdic- 
tion, afterwards  suddenly  leave  the  State  under  circumstances 
indicating  a  design  to  avoid  a  prosecution  for  the  offense,  he  is 
a  fugitive  from  justice  within  the  meaning  of  the  constitution 
and  the  act  of  Congress.    Ex  parte  AdamSj  7  Law  Rep.,  386. 

HABEAS  CORPUS. 

The  writ  of  habeas  corpus  is  that  legal  process  which  is  em- 
ployed for  the  summary  vindication  of  the  right  of  personal 
liberty  when  illegally  restrained.  It  takes  its  name  from  the 
emphatic  words  which  it  contained  when  it  was  written  in  Latin. 
The  writ  was  directed  to  the  person  detaining  another,  and  com- 
manded him  to  produce  the  body  of  the  prisoner  or  person  de- 
tained, together  with  the  day  and  oause  of  his  caption  and 
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detention,  to  submit  to  and  receive  whatsoever  the  court  or 
judge  awarding  the  writ  might  consider  in  tliat  behalf.  Em- 
ployed to  vindicate  the  right  of  personal  liberty  by  whatever 
power  infringed,  it  became  inseparably  associated  with  that 
right;  and  in  proportion  as  the  right  was  valued,  so  was  the 
writ  by  which  it  was  defended.  It  was  its  grateful  office  which 
commended  tliis  species  of  the  writ  to  the  favorable  regard  of 
the  people,  and  finally  dignified  it  as  the  writ  of  haheas  corpus 

There  were,  indeed,  other  writs  at  common  law  which  in 
particular  cases  were  used  to  obtain  a  similar  object,  but  being 
more  limited  in  their  application  and  more  complicated  and 
slow  in  their  operation,  they  gradually  fell  into  disuse.  The 
date  of  the  origin  of  the  writ  of  liabeas  corpus  is  unknown.  It 
is  supposed  to  have  been  in  use  before  the  date  of  the  Magna 
Charta.  But  a  diligent  inquirer,  having  access  to  the  best 
sources  of  information,  states  the  result  of  his  investigation 
into  the  origin  of  the  writ  as  follows:  "The  writ  of  habeas 
corpus  is  found  in  operation  at  a  remote  period  of  the  English 
law.  The  earliest  reign  in  which  I  have  been  able  to  trace  its 
frequent  appearance,  is  that  of  Henry  VI.  At  that  period  it 
seems  to  have  been  familiar  to  and  well  understood  by  the 
judges.  After  this  period  the  existence  of  the  writ  of  habeas 
corpus  is  distinctly  observed,  and  its  progress  can  be  effectually 
traced. 

"  In  its  early  history  it  appears  to  have  been  used  as  a  mejins 
of  relief  from  private  restraint.  The  earliest  precedents  where 
it  was  used  against  the  crown  are  in  the  reign  of  Henry  VIL 
Afterwards  the  use  of  it  became  more  frequent,  and  in  the 
time  of  Charles  I,  it  was  held  an  admitted  cx)n6titutional 
remedy.  Though  the  writ  oi  habeas  corpus  originated  in  the 
common  law  of  England,  the  leading  idea  of  it,  deliverance  by 
summary  legal  process  from  illegal  confinement,  may  be  traced 
in  the  laws  of  other  countries  which  derived  none  of  their 
principles  of  jurisprudence  or  rules  of  procedure  from  English 
law." 

Constitution  of  the  United  States. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended unless  when,  in  cases  of  rebellion  or  invasion,  the  pub- 
lic safety  may  require  it. 
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CoNsnrunoN  op  Iowa. 

Sec.  13.    The  writ  of  habeas  corpus  shall  not  be   sus- 

f)eDded,  or  refused  when  application  is  made  as  required  by 
aw,  unless  in  case  of  rebellion  or  invasion,  the  public  safety 
may  require  it. 

Insane  Pebsons. 

Seo.  1444.  All  persons  confined  as  insane  shall  be  entitled 
to  the  benefit  of  the  writ  of  habeas  corpus,  and  the  question 
of  insanity  shall  be  decided  at  the  hearing,  and  if  the  judi^e 
shall  decide  that  the  person  is  insane,  such  decision  shall  be 
no  bar  to  the  issuing  of  the  writ  a  second  time,  whenever  it 
shall  be  alleged  that  such  person  has  been  restored  to  reason. 

Code  of  1873,  Chapter  13. 

Sec.  3449.  The  petition  for  the  writ  of  habeas  corpus 
must  be  sworn  to,  and  must  staJte: 

1.  That  the  person  in  whose  behalf  it  is  sought  is  re- 
strained of  his  liberty,  and  the  person  by  whom,  and  the 
place  where  he  is  so  restrained,  mentioning  the  names  of  the 
parties,  if  known,  and  if  unknown,  describing  them  with  as 
much  particularity  as  practicable. 

2.  riie  cause  or  pretense  of  such  restraint,  according  to 
the  best  information  of  the  applicant;  and  if  it  be  by  virtue 
of  any  legal  process,  a  copy  thereof  must  be  annexed,  or  a 
satisfactory  reason  given  for  its  absence. 

3.  It  must  state  that  the  restraint  is  illegal,  and  wherein. 

4.  That  the  legality  of  the  imprisonment  has  not  already 
been  adjudged  upon  a  prior  proceeding  of  the  same  charac- 
ter, to  the  best  knowledge  and  belief  of  the  applicant. 

5.  It  must  also  state  whether  application  for  the  writ  has 
been  before  made  to,  and  refused  by,  any  court  or  judge, 
and  if  such  application  has  been  made,  a  copy  of  the  petition 
in  that  case,  with  the  reasons  for  the  refusal  thereto  appended, 
must  be  produced,  or  satisfactory  reasons  given  for  the  failure 
to  do  so. 

Sec.  3450.  The  petition  must  be  sworn  to  by  the  person 
confined,  or  by  some  one  in  his  behalf,  and  presented  to  some 
court  or  oflScer  authorized  to  allow  the  writ. 

Sec.  3451.  Tlie  writ  of  habeas  coi^pus  may  be  allowed  by 
the  Supreme,  district,  or  circuit  court,  or  by  any  judge  of 
either  of  those  courts,  and  may  be  served  in  any  part  of  the 
State. 

Sec.  3452.  Application  for  the  writ  must  be  made  to  the 
court  or  judge  most  convenient  in  point  of  distance  to  the 
applicant,  and  the  more  remote  court  or  judge,  if  applied  to 
for  the  writ,  may  refuse  the  same  unless  a  sutiicieut  reason  be 
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stated  in  tbe  petition  for  not  making  the  application  to  the 
more  convenient  court,  or  a  judi^  thereof. 

Seo.  3453.  If,  from  the  showing  of  the  petitioner,  the 
plaintiff*  would  not  be  entitled  to  any  relief,  the  court  or 
judge  may  refuse  to  allow  the  writ. 

Seo.  3454.  If  the  writ  is  disallowed,  the  court  or  judge 
shall  cause  the  reasons  of  said  disallowance  to  be  appended  to 
the  petition  and  returned  to  the  person  applying  for  the  writ 

Writ  Allowed. 

Sec.  3455.     But  if  the  petition  show  a  sufficient  ground 
for  relief,  and  is  in  accordance  with  the  foregoing  require- 
ments, the  writ  shall  be  allowed,  and  may  be  substantially  as 
follows: 
The  State  op  Iowa, 

To  the  sheriff  of,  &c.,  [or  to  A ... .  B . . . . ,  as  the  case 
may  be.] 

You  are  hereby  commanded  to  have  the  body  of  C  ... 

J) ^\yy  jQu  unlawfully  detained,  as  is  alleged,  before  the 

court  [or  before  me,  or  before  E....   F....,  judge,  &c.,  as 

the  case  may  be]  at ,  on ,  [or  immediately 

after  being  served  with  this  writ,]  to  be  dealt  with  according 
to  law,  and  have  you  then  and  there  this  writ,  with  a  return 
thereon  of  your  aoings  in  the  premises. 

Sec.  3456.  When  the  writ  is  allowed  by  a  court  it  is  to  be 
issued  by  the  clerk,  but  when  allowed  by  a  judge  he  must 
issue  the  writ  himself,  subscribing  his  name  thereto  without 
any  seal. 

Sec.  3457.  Any  judge,  whether  acting  individually  oraa 
a  member  of  the  court,  who  wrongfully  and  willfully  refuses 
such  allowance  of  the  writ  when  properly  applied  for,  shall 
forfeit  to  the  party  aggrieved  the  sum  of  one  thousand  dol- 
lars. 

Sec.  3458.  Whenever  any  court  or  judge  authorized  to 
grant  this  writ,  has  evidence,  from  a  judicial  proceeding  be- 
fore them,  that  any  person  within  the  jurisoiction  of  snch 
court  or  officer  is  illegally  imprisoned  or  restrained  of  his 
liberty,  such  court  or  judge  shall  issue,  or  cause  to  be  issued, 
the  writ  as  aforesaid,  tliough  no  application  be  made  therefor. 

Sec.  3459.  The  court  or  officer  allowing  the  writ,  must 
cause  the  district  attorney  of  the  county  to  be  informed  of 
the  issuing  of  the  writ,  and  of  the  time  and  place  where  aud 
when  it  is  made  returnable. 

Sekvice. 

Sec.  3460.  The  writ  may  be  served  by  the  sheriff,  or  by 
any  other  person  appointed  for  that  purpose,  in  writing,  bj 
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the  court  or  judge  by  whom  it  is  issued  or  allowed.  If 
serveil  by  any  other  than  the  sheriff,  he  possesses  the  same 
power,  and  is  liable  to  the  same  penalty  tor  a  uon  perform- 
ance of  his  duty,  as  though  he  were  the  sheriff. 

Sec.  3461.  Tiie  proper  mode  of  service  is  by  leaving  the 
original  writ  with  the  defendant,  and  preserving  a  copy 
thereof  on  which  to  make  the  return  of  service. 

Sec.  3462.  If  the  defendant  cannot  be  found,  or  if  he  have 
not  the  plaintiff  in  custody,  the  service  may  be  made  upon 
any  person  having  the  plaintiff  in  his  custody,  in  the  same 
manner  and  with  the  same  effect  as  though  he  had  been  made 
defendant  therein. 

Seo.  3463.  If  the  defendant  conceal  himself,  or  refuse  ad- 
mittance  to  the  person  attempting  to  serve  tlie  writ,  or  if  he 
attempt  wrongfully  to  carry  the  plaintiff  out  of  the  county  or 
the  State,  after  the  service  of  the  writ  as  aforesaid,  the  sheriff, 
or  the  person  who  is  attempting  to  serve,  or  who  has  served 
the  writ  as  above  contemplated,  is  authorized  to  arrest  the  de- 
fendant, and  bring  him,  together  with  the  plaintiff,  forthwith 
before  the  officer  or  court  before  whom  the  writ  is  made 
returnable. 

Seo.  3464.  In  order  to  make  such  arrest  the  sheriff,  or 
other  person  having  the  writ,  possesses  the  same  power  as  is 
given  to  a  sheriff  for  the  arrest  of  a  person  charged  with 
a  felony. 

Sec.  3465.  If  the  plaintiff  can  be  found,  and  if  no  one 
appear  to  have  the  charge  or  custody  of  him,  the  person  hav- 
ing the  writ  may  take  him  into  custody,  and  make  return 
accordingly.  And  to  get  possession  of  the  plaintiff's  person 
in  such  cases  he  possesses  the  same  power  as  is  given  by  the 
last  section  for  the  arrest  of  the  defendant. 

Seo.  3466.  The  writ  of  habeas  corpus  must  not  be  dis- 
obeyed for  any  defects  of  form  or  misdescription  of  the  plain- 
tiff or  defendant,  provided  enough  is  stated  to  show  the  mean- 
ins:  aud  intent  of  the  writ. 

Sec.  3467.  If  the  defendant  attempt  to  elude  the  service 
of  the  writ  of  habeas  corpus,  or  to  avoid  the  effect  thereof  by 
ti^ansf erring  the  plain tifl  to  another,  or  by  concealing  him, 
lie  shall,  on  conviction,  be  imprisoned  in  the  penitentiary  or 
county  jail  not  more  than  one  year,  and  fined  not  exceeding 
one  thous:md  dollars.  And  any  person  knowingly  aiding  or 
abetting  in  any  such  act  shall  be  subject  to  the  like  punish- 
ment. 

Sec.  3468.  An  officer  refusing  to  deliver  a  copy  of  any  legal 
process  by  which  he  detains  the  plaintiff  in  custody,  to  any 
person  who  demands  such  copy,  and  tenders  the  fees  therefor, 
fiball  forfeit  two  hundred  dollars  to  the  person  so  detained. 
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Precept. 

Section  3469.  The  conrt  or  judge  to  whom  the  application 
for  the  writ  is  made,  if  satisfied  that  the  plaintiff  would  suffer 
any  irreparable  injury  before  he  could  be  relieved  by  the  pro- 
ceedings as  above  authorized  may  issue  a  precept  to  the 
sheriff,  or  any  other  person  selected  instead,  commanding  him 
to  bring  the  plaintiflr  forthwith  before  such  court  or  judge. 

Sec.  3470-  When  the  evidence  aforesaid  is  further  suflScient 
to  ju&tify  the  arrest  of  the  defendant  for  a  criminal  offense 
committed  in  connection  with  the  illegal  detention  of  the 
plaintiff',  the  precept  must  also  contain  an  order  for  the  arrest 
of  the  defendant. 

Sec.  3471.  The  officer  or  person  to  whom  the  precept  is 
directed  must  execute  the  same  by  bringing  the  defendant,' 
and  also  the  plaintiff",  if  required,  before  the  court  or  judge 
issuing  it,  and  thereupon  the  defendant  must  make  return  to 
the  writ  of  habeas  corpus  in  the  same  manner  as  if  the  ordi- 
nary course  had  been  pursued. 

Sec.  3472.  The  defendant  may  also  be  examined  and  com- 
mitted, or  bailed,  or  discharged,  according  to  the  nature  of 
the  case. 

Pleadings — Trial — Judgment. 

Sec.  3473.  Any  person  served  with  the  writ  is  to  be  pre- 
sumed to  be  the  person  to  whom  it  is  dii'ccted,  although  it 
may  be  directed  to  him  by  a  wrong  name  or  description,  or  to 
another  person. 

Sec.  3474.  Service  being  made  in  any  of  the  modes  here- 
inbefore provided,  the  defendant  must  appear  at  the  proper 
time  and  answer  the  said  petition,  but  no  verification  shall  be 
required  to  the  answer. 

Sec.  3475.  He  must  also  bring  np  the  body  of  the  plain- 
tiff, or  show  good  cause  for  not  doing  so. 

Sec.  3476.  A  willful  failure  to  comply  with  the  above  requi- 
sitions, renders  the  defendant  liable  to  be  attached  for  con- 
tempt, and  to  be  imprisoned  till  a  compliance  is  obtained,  and 
also  subjects  him  to  the  forfeiture  of  one  thousand  dollars  to 
the  party  thereby  aggrieved. 

Sec.  3477.  Such  attachment  may  be  served  by  the  sheriff, 
or  any  other  person  thereto  authorized  by  the  judge,  who  shall 
also  be  empowered  to  bring  up  the  body  of  the  plaintiff  forth- 
with, and  has  for  this  purpose  the  same  powers  as  are  above 
conferred  in  similar  cases. 

Sec.  3478.  The  defendant  in  his  answer  must  state  plainly 
and  unequivocally  whether  he  then  has,  or  at  any  time  has 
had,  the  plaintiff  ivnder  his  control  and  restraint,  and  if  so,  the 
cause  thereof. 
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Sec.  3479.  If  he  has  transferred  him  to  another  person  he 
must  state  that  fact,  and  to  whom,  and  the  time  thereof,  as  well 
as  the  reason  or  authority  therefor. 

Sec.  3480.  If  he  holds  him  by  virtue  of  a  legal  process  or 
written  authority,  a  copy  thereof  must  be  annexed. 

Seo.  3481.  The  plaintiff  may  demur  or  reply  to  the  de- 
fendant's answer,  but  no  verification  shall  be  required  to  the 
reply,  and  all  issues  joined  therein  shall  be  tried  by  the  judge 
or  court. 

Seo.  3482.  Such  replication  may  deny  the  sufficiency  of 
the  testimony  to  justify  the  action  of  the  committing  magis- 
trate, on  the  trial  of  which  issue  all  written  testimony  before 
such  magistrate  may  be  given  in  evidence  before  the  court  or 
-judge  in  connection  with  any  other  testimony  which  may 
then  be  produced. 

Seo.  3483.  But  it  is  not  permissible  to  question  the  cor- 
rectness of  the  action  of  the  grand  jury  in  finding  a  bill  of 
indictment,  or  of  the  trial  jury  in  trial  of  a  cause,  nor  of  a 
court  or  judge  when  acting  within  their  legitimate  province 
and  in  a  lawful  manner. 

Sec.  3484.  If  no  sufficient  legal  cause  of  detention  is  shown, 
the  plaintiff  must  be  discharged. 

Sec.  3485.  Although  the  commitment  of  the  plaintiff  may 
have  been  irregular,  still,  if  the  court  or  judge  is  satisfied  from 
the  evidence  before  them  that  he  ought  to  be  held  to  bail,  or 
committed,  either  for  the  offense  charged,  or  any  other,  the 
order  may  be  made  accordingly. 

Sec.  3486.  The  plaintiff  may  also,  in  any  case,  be  com- 
mitted, let  to  bail,  or  his  bail  be  mitigated  or  increased,  as 
justice  may  require. 

Sec.  3487.  IJntil  the  sufficiency  of  the  cause  of  restraint  is 
determined,  the  defendant  may  retain  the  plaintiff  in  his  cus- 
tody and  may  use  all  necessary  and  proper  means  for  that  pur- 
pose. 

Sec.  3488.  The  plaintiff  in  writing,  or  his  attorney,  may 
^aive  his  right  to  be  present  at  the  trial,  in  which  case  the 
proceedings  may  be  had  in  his  absence.  The  writ  will,  in 
BDch  cases,  be  modified  accordingly. 

Sec.  3489.  Disobedience  to  any  order  of  discharge  subjects 
the  defendant  to  attachment  for  contempt,  and  also  to  the  for- 
feiture of  one  thousand  dollars  to  the  party  aggrieved,  besides 
all  damages  sustained  by  him  in  consequence  of  such  dis- 
obedience. 

Sec.  3490.  Wlien  the  proceedings  are  before  a  judge,  except 
when  the  writ  is  refused,  all  the  papers  in  the  case,  including 
his  final  order,  shall  be  filed  with  the  clerk  of  the  district 
court  of  the  county  wherein  the  final  proceedings  were  had, 
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and  a  brief  memorandum  thereof  sLall  be  entered  by  the  clerk 
npon  his  judgment  docket. 

No  OTHER  CAUSE  OF  ACTION  CAN  BE  JOINED. 

From  the  very  nature  of  the  case  no  other  cause  of  action 
can  be  joined  with  the  proceedings  in  haheas  corpus^  though 
our  code  does  not  expressly  so  provide. 

Petition  for  HaboM  Coxpas. 

State  of  Iowa,  Ex  Rel.,   )  Held  on  a  charge  of  larceny, 
H  .   .  .  M  .   .  .  j  Linn  Co.,  Iowa. 

To  Hon.  John  Shane,  Judge  of  the  District  Court,  Eighth  yudicUl  district  of  Iowa. 

Your  petitioner  states  that  he  is  restrained  of  his  liberty  by  D  .  .  .  H  .  ...  Sheriff 
of  Linn  County.  Iowa,  at  the  county  jail  of  said  Linn  county;  that  the  cause  fo: 
such  restraint  is  a  warrant  of  commitment  issued  by  one  ....  a  true  copy  of 
which  is  hereto  attached  and  made  a  part  of  this  petition. 

Your  petitioner  states  that  said  restraint  is  illegal,  and  that  the  illegality  of  said 
restraint  warrant  of  commitment,  and  the  proceedings  by  virtue  of  whtdi  it  was 
issued  consists  in  this,  to-wit : 

[Here  set  out  the  causes.] 

A  transcript  of  all  the  proceedings  had  in  said  trial  is  hereto  attached  and  made  a 
part  thereof;  that  the  legality  of  said  imprisonment  has  not  already  been  adjudged 
upon  in  any  prior  proceeding  of  this  same  character,  and  that  the  application  for  the 
writ  oi  habeas  corpus  has  not  been,  by  petitioner  or  any  one  in  bis  belialf,  made  to  and 
refused  by  any  court  or  judge. 

(Or.  if  such  application  has  been  made  such  fact  should  be  stated  with  a  copy  of 
such  prior  petition,  with  the  reasons  for  the  refusal  attached  thereto,  must  be  shown 
or  reasons  given  for  not  doing  so.) 

Wherefore  petitioner  asks  that  a  writ  of  habeas  corpus  issue,  and  on  a  hearing  thai 
he  be  discharged  from  custody  and  such  illegal  imprisonment,  H  .   .  M  .  . 


State  of  Iowa,  ) 
Linn  County.        j  ^^' 


I,  H  M.  being  sworn,  say  that  I  am  the  petitioner  and  applicant  for  the  writ  of 
habeas  corpus  named  in  the  forgoing  petition,  and  that  I  have  heard  the  same  read 
over,  and  that  the  statements  therein  made  are  true.  H  .   •    M  .  . 

Subscribed  and  sworn  to,  &c. 

PEECEPT   UNDER   SECTION   3469. 

The  State  of  Iowa. 

To  the  Sheriff  of  Linn  County: 

Whereas,  S  T  has  applied  to  me  for  a  warrant  for  the  body  of  H  M,  alleged  to  U 
illegally  restrained  of  his  liberty  by  D  G,  in  the  county  jail,  of  Linn  county.  Iowa; 
and,  whereas,  it  satisfactorily  appears  to  me  that  the  said  H  M  is  illegally  restrained 
of  his  liberty  by  the  said  D  G.  and  also  that  the  said  H  M  will  suffer  irreparable 
injury  before  he  can  be  relieved  by  issuing  the  ordinary  writ  of  habeas  corpus: 

You  are,  therefore,  hereby  commanded  that  you  forthwith  take  the  said  H  M  and 
bring  him  before  me  to  be  dealt  with  according  to  law. 

Witness  my  hand  this   .    .  day  of  .   .   ,    187  .  .  J  .   .   S  .    .  ,  Judge,  etc. 

Notice  to  Bifltriot  Attorney. 
To  R.  Af.  Smith,  District  Attorney  of  the  Eighth  Judicial  District  of  Iowa: 

You  are  hereby  notified  that  a  writ  of  habeas  corpus  has  been  issued  by  the  Hofi- 
John  Shane,  Judge  of  the  District  Court,  Eighth  Judicial  District,  to  inquire  into 
the  cause  of  the  imprisonment  of  H  M,  now  confined  in  the  jail  of  Linn  county* 
Iowa,  and  that  said  writ  is  made  returnable  before  the  said  court  (or  judge)  at  th^ 
court  house,  in  Marion,  on  the  .  .  day  of  .  .  .  ,  187  .  ,  at  8  o'clock,  A.  M.,  of  saia 
day.  when  and  where  you  can  attend  if  you  think  proper. 

Dated  at,  etc.  L  .   .   M  .   . «  Atiormtyfar  PiaitUif. 
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Antwer. 

H  .   .   M  .   .  .  Plaintiflf.  ) 

YS.  V  Answer  to  ha^as  corpus, 

S  .   .   H  .   .  ,  Sheriff.  &€. ) 

The  undersigned,  for  answer  and  return  to  the  writ  of  habeas  corpus  here  annexed, 
states  that  before  the  coming  of  said  writ  to  him,  to-wit:  on  the  .  .  day  of  .  .  .  , 
187  .  ,  at  .  .  .  ,  the  said  H  M.  named  in  said  writ,  was  placed  in  bis  custody  hf 
virtue  of  a  warrant  of  commitment,  issued  by  one  J  L.  a  justice  of .  .  .  township, 
Linn  county,  Iowa,  a  copy  of  which  is  hereto  annexed ;  that  the  defendant  now 
holds  said  H  M  in  custody  by  virtue  of  said  warrant,  and  that  in  obedience  to  the 
said  writ  of  habeas  corpus  the  body  of  the  said  H  M  is  now  produced  by  defendant 
to  be  dealt  with  according  to  law,  as  by  said  writ  commanded. 

For  attachment  for  contempt  in  disobeying  a  yfrit  oi  hdbe<M 
corpus  see  "Contempt." 

RssTBAiNT — What  constitutss. 

It  is  not  necessary  tliat  the  imprisonment  or  restraint 
slionld  be  close  confinement  to  entitle  a  party  to  the  writ. 
Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of  the  law, 
an  imprisonment,  wherever  may  be  the  place,  or  whatever 
may  be  the  manner  in  which  the  restraint  is  eflected.  Words 
may  constitnte  an  imprisonment,  if  they  impose  a  restraint 
upon  the  person,  and  he  be  accordingly  restrained  and  sub- 
mits.  It  may  be  on  the  street,  and  thongh  the  party  be  not 
put  into  any  prison  or  house.  Whenever  a  person  is  de- 
prived of  the  privilege  of  thus  going  when  and  where  he 
pleases,  he  is  restrained  of  his  liberty,  and  has  a  right  to  in- 
quire if  that  restraint  be  illegal  and  wrongful;  whether  it  be 
by  a  jailor,  constable,  or  private  individual.  A  mere  moral 
restraint,  however,  is  not  such  imprisonment  as  will  entitle  the 
party  to  a  writ.  Persons  discharged  on  bail  will  not  be  con- 
sidered as  restrained  of  their  liberty  so  as  to  be  entitled  to  a 
writ.  Hurd  on  Habeas  Corpus,  2d  ed.,  marginal  page,  210; 
Com.  V.  Bidgway^  2  Ashmead,  247, 

Bail  is  a  bab. 

Tlie  giving  of  bail  by  the  prisoner  waives  his  right  to  a 
Writ  of  habeas  corpus.  Ilurd  on  Uabeas  Corpus,  2d  ed., 
marginal  page,  210;  3  Yeates'  Kep.,  263;  1  Serg.  &  R.  Pa., 
356;  McCahon's  Kansas,  152. 

Bah — What  constitutes  former  decision. 

It  has  been  held  under  the  New  York  courts  that  the  decis- 
ion  on  an  application  for  a  writ  of  habeas  corpus  by  one  judge 
or  court,  is  a  complete  bar  to  another  application  of  the  same 
32 
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party  on  the  same  grounds  or  charges  before  any  other  judge 
or  court.  Mercein  v.  The  People^  25  Wendell,  64;  In  the 
inatter  of  DeCosta^  1  Park  Cr.  E.,  139;  PeopU^  ex  rel. 
Mary  Allertj  v.  D.  ff.  Burnett,  5  Park  Crirn.  R.,  113. 
This  is  not,  however,  the  case  under  the  Iowa  law;  the  fact 
of  a  previous  application  having  been  made  is  no  bar  to  a 
second  application.  Nor  under  the  Wisconsin  law.  ^x parte 
S.  M.  Booth,  3  Wis.,  145;  and  the  refusal  by  one  judge  is  no 
bar.    4  Wis.,  522. 

Former  trials  and  convictions. 

The  question  whether  one  trial  is  a  bar  to  a  subsequent 
trial,  cannot  be  inquired  into  on  an  application  for  a  writ  of 
habeas  corpus.  Such  defense  must  be  made  on  trial  in  court. 
People  V.  E.  H.  Eulloff,  3  Park  Cr.  K.,  126. 

Be- ARREST. 

Where  the  prisoner  is  brought  before  a  judge  having  au- 
thority to  issue  the  writ,  and  the  judge  acquires  jurisdiction 
of  the  person  and  the  subject  matter,  a  discharge,  whether 
the  decision  be  erroneous  or  not,  being  in  favor  of  personal 
liberty,  it  is  final  and  conclusive,  and  he  cannot  be  again  a^ 
rested  for  the  same  crime.    Ex  parte  Jilz,  64  Mo.,  205. 

Jurisdiction — Investigation  limited. 

It  is  said  in  the  case  of  Piatt  v.  Harrison,  Sheriff,  per 
Wright,  0.  J.:  "After  a  conviction  by  a  court  having  juris- 
diction, though  the  conviction  be  irregular  or  erroneous,  the 
party  is  not  entitled  to  this  writ.  The  judgments  and  pro- 
ceedings of  another  competent  court  cannot  be  reviewed  upon 
habeas  corpus,  Tliis  we  understand  to  be  well  settled.  Com. 
V,  Lecky,  1  Watts,  68;  Case  of  Yates,  4:  Johns.,  317;  2  Kent, 
26,33;  Storer  v.  The  State,  4  Mo.,  614;  Hiley's  Case,  2 
Pick.,  172;  U.  S.  v.  Jenkins,  18  Johns.,  303;  Ex  parts 
Watkins,  3  Peters,  193;  Johnson  v.  U.  S.,  3  McLean,  89;  6 
Iowa,  80."  Yet  this  decision  does  not,  or  cannot  apply  to  all 
cases  arising  under  a  habeas  corpus  proceeding.  The  general 
principal  of  law  laid  down  and  the  main  point  must  of  neces- 
sity be,  not  what  the  general  powers  and  jurisdiction  of  a 
court  may  be  If  it  act  without  authority  in  the  particular 
case,  its  judgments  and  orders  are  mere  nullities,  not  voida- 
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ble,  bnt  simply  void,  protecting  no  one  acting  under  them, 
and  constituting  no  hindrance  to  the  prosecution  of  any  right. 
Elliott  V,  Peirsoly  1  Peters  U.  S.,  328 ;  People,  ex  rel  Tweedy 
V.  Liacomb,  60  N.  T.,  559;  19  Am.  Rep.,  216.  Again  it  is 
said  in  the  same  case,  Am.  Reports,  on  page  218:  "If  the 
record  shows  that  the  judgment  is  not  merely  erroneous,  but 
such  as  could  not,  under  the  circumstances,  or  upon  any  state 
of  facts,  have  been  pronounced,  the  case  is  within  the  excep- 
tion of  the  statute,  and  the  applicant  must  be  discharged." 

Judgments  mebely  eeroneous. 

If  the  judgment  is  merely  erroneous,  the  court  having  given 
a  wrong  judgment  when  it  had  jurisdiction,  the  party  ag- 
grieved can  only  have  relief  by  writ  of  error,  or  other  process 
of  review.  He  cannot  be  relieved  summarily  by  hcibeaa  corpus. 
People,  ex  rel,  Tweed,  v.  Liscomb,  60  N.  Y.,  211;  19  Am. 
Rep's,  on  page  218;  3  Hill,  661;  People  v.  Nevina,  1  Hill, 
154;  People  v.  CasseU,  5  Hill,  164;  People  v.  Cavanagh^ 
2  Park  Or.  R.,  650;  People  v.  Shea,  3  Park  Cr.  R.,  562.  So, 
where  there  is  a  dispute  as  to  the  facts  or  evidence  in  the 
case,  it  is  a  matter  of  appeal.  People  v.  McCormack,  4  Park 
Cr.  R.,  9;  People  v.  Rulloff,  5  Park  Cr.  R,  77;  1  Barb.,  340; 
4  Mo.,  614.  Where  the  return  shows  a  detainer  under  legal 
process,  the  only  proper  points  for  examination  are  the  exist- 
ence, validity  and  present  legal  force  of  the  process,  except 
where,  in  commitments  for  criminal  or  supposed  criminal 
matters,  the  court  or  officer  hearing  the  habeas  oorptM  is 
invested  with  a  revisory  or  corrective  jurisdiction  over  the 
court  or  officer  commanding  the  imprisonment,  and  with 
jurisdiction  also  over  the  oflfense  or  subject  matter  of  the 
commitment,  in  which  case  the  facts  constituting  the  grounds 
of  the  commitment  may  be  reviewed,  and  may  hear  evidence 
in  relation  thereto.  State  v.  Best,  7  Blackf.,  Ind.,  611;  Code 
of  Iowa,  1873,  Sec.  3484. 

Void  and  voidable  acts. 

The  jurisdiction  over  the  process  being  only  collaterally 
appellate  the  habeas  corpus,  as  before  intimated,  cannot  have 
the  force  and  operation  of  a  writ  of  error  or  a  certiorari,  nor 
is  it  designed  as  a  substitute  for  either.    It  does  not,  like 
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thera,  deal  with  errors  or  irregular! ties  wliicli  render  a  pro- 
ceeding voidable  only,  but  with  those  radical  defects  which 
render  it  absolutely  void. 

A  proceeding  defective  for  irregularity  and  one  void  for 
illegality  may  be  reversed  upon  error  or  certiorari,  but  it  is 
the  latter  defect  only  which  gives  authority  to  discharge  on 
habeas  corpus.  An  irregularity  is  defined  to  be  the  want  of 
adherence  to  some  prescribed  rule  or  mode  of  proceedings, 
and  it  consists  either  in  omitting  to  do  something  that  is 
necessary  for  the  due  and  orderly  conducting  of  a  suit,  or 
doing  it  in  an  unreasonable  time  or  improper  manner.  Ille- 
gality is,  properly,  predicable  of  radical  defects  only,  and 
signifies  that  which  is  contrary  to  the  principles  of  law,  as 
distinguished  from  mere  rules  of  procedure;  it  denotes  a 
complete  defect  in  the  proceeding. 

It  would  be  irregular  to  sentence  a  man  to  imprisonment 
in  his  absence,  where  the  absence  was  occasioned  by  the  order 
of  the  court  pronouncing  the  sentence. 

Evidence — When  produced. 

To  authorize  tlie  removal  of  a  prisoner  held  on  an  irregular 
commitment,  the  testimony  must  be  produced  on  the  return 
of  the  writ  or  at  the  hearing.  It  is  too  late  on  a  subsequent 
day  when  the  judge  decides  to  discharge  the  prisoner.  Mat- 
terof  Ilayward^  1  Sandf ,  701;  Matter  of  Felter,  3  Zabriskie, 
311.  And  upon  hearing,  if  the  court  finds  that  such  tribunal 
had  no  jurisdiction  to  try,  convict,  or  commit,  he  is  entitled  to 
be  discharged.     People  v.  Rawson,  61  Barb.,  619. 

Burden  of  proof. 

Where  the  process  on  its  face  appears  regular  the  burden  of 
proof  is  on  the  prisoner.  Matter  of  Haywardy  1  Sandf,  701. 
And  is  not  confined  to  the  ordinary  rules  of  evidence,  but  may 
show  his  arrest  by  the  best  evidence  on  hand.     1  Sandf.,  701; 

3  Zabriskie,  311. 

Additional  evidence. 

Additional  evidence  may  be  submitted  to  the  judge  to  show 
that  the  prisoner  is  legally  detained.     People  v,  Richardson^ 

4  Park.  Cr.  R.,  656.  So  where  a  party  was  arrested  for  an 
assault  and  attempt  to  commit  great  bodily  injury,  and  was 
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taken  befoi-e  a  justice  of  the  peace,  waived  examination,  was 
bound  over,  and  afterward  applied  for  and  obtained  a  writ  of 
habeas  corpus  to  bring  hira  before  the  judge,  claiming  to  be 
unlawfully  imprisoned,  and  the  judge  at  the  hearing  of  the 
case  refused  to  hear  other  testimony  than  that  which  was 
shown  by  the  records  of  the  justice,  it  was  held,  under  the 
Code,  Sec.  3482,  that  the  judge  should  have  admitted  the 
other  testimony  offered  by  the  petitioner.  Cowelly  ajppellantj 
V.  Patterson^  Western  Jurist,  December  No.,  1878,  page  743. 
It  would  be  illegal  to  sentence  him  to  imprisonment  for  a 
crime  which  was  punishable  by  a  pecuniary  fine  only.  Where  a 
justice  of  the  peaoe,  having  power  to  fine  or  imprison  for  a 
limited  time,  adjudged  the  defendant  to  pay  a  fine  and  stand 
committed  until  paid,  the  judgment  was  held  void.  The  im- 
prisonment being  indefinite,  was  beyond  the  jurisdiction  of 
the  justice.  Hurd  ou  Habeas  Corpus,  marginal  pages  326, 
327,  328,  329;  4  Wis.,  522.  So  it  would  be  clearly  illegal  to 
arrest  a  person  and  try  him  before  a  justice  or  inferior  court, 
though  on  a  charge  of  which  such  officer  had  jurisdiction,  but 
without  an  information,  or  refusing  him  the  right  to  time  for 
witnesses,  or  aid  of  counsel,  or  to  convict  him  on  a  charge  of 
which  the  officer  had  no  jurisdiction  of  the  subject  matter, 
lb.  To  the  effect  that  a  writ  or  proceedings  cannot  be  con- 
verted into  a  writ  of  error.     Ex  parte  Holemariy  28  Iowa,  88. 

CoBBEcrrvE  jubisdiction. 

A  superior  court,  in  the  exercise  of  its  revisory  jurisdiction, 
may  discharge  a  prisoner  held  under  criminal  process  where 
the  commitment  is  voidable  only,  or  where  the  grounds  of 
commitment  are  insufficient,  as  under  the  laws  of  Iowa  the 
court  has  power,  on  the  hearing  of  the  application,  to  receive 
additional  evidence,  and  upon  a  full  hearing  may  discharge, 
recommit,  or  admit  to  bail.  Ilnrd,  348;  People  v.  Richard^ 
son,  4  Park.  Cr.  R,  656. 

Afteb  indictment. 

The  finding  of  an  indictment  precludes,  as  a  general  thing, 
all  inquiry  as  to  the  guilt  or  innocence  of  the  accused,  whether 
with  a  view  to  discharge  or  bail.  Hurd,  page  436;  Morris, 
407;  The  People  v.  Martin,  1  Park  Cr.  R.,  187. 
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Xearest  Court. 

Under  section  3152,  Code  of  Iowa,  where  the  mother,  re- 
siding in  one  judicial  district,  made  application  to  the  judge 
of  that  district  for  a  writ  for  the  possession  of  her  daughter, 
a  minor,  alleged  to  be  restrained  of  her  liberty  in  another 
judicial  district,  it  was  held  that  the  person  restrained  was 
the  applicant,  within  the  meaning  of  the  law,  and  that  the 
application  should  have  been  made  to  the  judge  or  court 
nearest  to  her  (the  minor  restrained).  Thompson  v.  Ogleshy^  42 
Iowa,  598.  So,  where  the  party  restrained  is  out  of  the  State,  it 
is  questionable  whether  the  court  can  issue  a  writ  to  run  into 
another  State,  or  compel  a  party  to  produce  such  non-resident 
15  Mich.,  417. 

Federal  and  state  courts. 

The  State  courts  have  concurrent  jurisdiction  with  the 
Federal  courts  to  inquire  into  the  validity  of  an  enlistment 
with  the  army  of  the  United  States.  Ex  parte  Anderson^  16 
Iowa,  595.     In  Matter  of  Wm.  Reynolds^  6  Park  Cr.  R,  276. 

Military  offences. 

Where  the  return  to  a  writ  of  habeas  corpus  shows  that 
the  prisoner  is  held  to  answer  to  a  charge  of  the  military 
crime  of  desertion,  of  which  the  military  courts  of  the  United 
States  have  exclusive  jurisdiction,  the  court  will  not  inquire 
into  the  validity  of  his  enlistment,  but  will  remand  him  for 
trial  by  the  court  which  has  jurisdiction  of  the  offense.  Ex 
parte  Anderson^  16  Iowa,  595. 

Federal  concurrent  with  state. 

A  person  who  is  held  in  custody  under  an  order  issued  by 
a  court  of  the  United  States,  in  the  regular  course  of  pro- 
cedure, is  not  entitled  to  be  released  on  a  writ  of  habeas  cor- 
pus issued  by  a  State  court.  A  State  court  has  no  right  to 
thus  interfere  with  the  proceedings  and  process  of  a  Federal 
court.  Ex  parte  Ilolman  et  al,^  28  Iowa,  88;  United  States 
V,  S.  P.  Doss  and  et  aL^  11  Am.  Law  Register,  N.  S.,  320; 
Matter  of  Spangler^  11  Mich.,  298 ;  Ex  parte  Le  Bur^  49  Cal., 
159;  1  Hawley's  Am.  Cr.  R.,  241. 
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coxcurbent  with  state  courts. 

AVbere  the  Federal  and  State  courts  have  concurrent  juris- 
diction of  the  same  offense  the  government  which  first 
assumes  jurisdiction  will  retain  it  until  final  judgment. 
United  States  v.  S.  P.  Doss  et  al.j  11  Am.  Law  Register, 
N.  S.,  320. 

U.  S.  SUPREME  AND  CIRCUIT  COURT. 

Tlie  United  States  Supreme  Court  has  jurisdiction  to  in- 
quire into  and  examine  the  proceedings  of  the  United  States 
Circuit  Court.  United  States  v.  Hamilton^  3  Dalla«,  17; 
Burford's  Case,  3  Cranch,  448;  Ex  parte  Bollman^  4  Cranch, 
75;  Ex  parte  IFa^i/TW,  3  Peters,  393;  7  Peters,  568 ;  jFajj^ar^d 
Metzger^  5  How.,  176 ;  Ex  parte  Eaine^  14  How.,  103 ;  Ex  parte 
Wells,  18  How.,  307 ;  Ex  parte  Milligan,  4  Wall.,  2;  ExpaHe 
J/bCarrfZ^,  6  Wallace,  318;  7  Wallace,  506;  ExpaHe  Terger^ 
8  Wall.,  85;  Ex  parte  Lange,  18  Wall.,  163;  2  Green  Cr.  R, 
103. 

Void  judgments. 

It  is  a  well  settled  rule  in  jurisprudence  that  the  jurisdic- 
tion of  any  court  exercising  authority  over  a  subject  may  be 
inquired  into  in  every  other  court  where  the  proceedings  in 
the  former  are  relied  upon,  and  brought  before  the  latter  by 
a  party  claiming  the  benefit  of  such  proceeding,  and  this  ap- 
plies to  judgments  of  all  courts.  If  a  judgment  and  acts  are 
without  authority,  its  judgments  and  orders  are  nullities; 
they  are  not  voidable,  but  simply  void.  Hurd,  page  157, 
marginal  page,  168;  Williamson  v.  Berry,  8  Howard,  M.  S., 
540.  On  commitments  by  final  process  upon  summary  con- 
victions, it  has  long  been  the  practice  to  examine  on  habeas 
corpus  the  record  of  conviction,  and  if  void  to  discharge  the 
prisoner.  Begina  v,  Chancey,  6  Dowl  P.  C,  281;  1  Cow., 
144;  12  Wend.,  229;  2  Pick.,  172. 

Illegal  arrest  on  legal  warrant. 

Wliere  the  warrant  is  legal  but  the  party  illegally  arrested 
upon  it,  see  Pleasant s  Case,  11  Am.  Jurist,  257;  Ex  parte 
Beeching,  6  Dowl.  and  R.,  209;  McLeods  Case^  25  Wendell, 
572;  State  v.  Ward,  3  Halst.  E.,  120;  People  v.  Martin^  1 
Park.  Or.  K.,  195. 
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Color  of  office. 

Where  the  incumbent  of  an  office  holds  it  by  color  of  riglit, 
though  he  is  not  an  officer  de  jure^  his  right  will  not  be  in- 
quired into  on  habeas  corpus.  Ex  parte  Strahly  16  Iowa, 
369;  JSx  parte  Walker,  3  B.  Monr.,  166;  Wilcox  v.  South, 
5  Wend.,  235;  Anlamier  v.  The  Governor,  1  Texas,  653; 
Douglass  v.  Wiekie,  19  Conn.,  489;  Matter  of  Walker,  3 
Barb.,  162;  Sheean's  Case,  122  Mass.,  445;  22  Am.  R,  374; 
State  V,  Bloom,  17  Wis.,  521;  Ex  parte  Strong,  21  Ohio, 
St.,  610. 

Parent  and  child. 

Where  a  child  has,  by  permission  of  her  parents,  resided 
for  a  certain  time  with  others,  who  seek  to  detain  her  after 
the  expiration  of  the  time  and  with  whom  she  prefers  to  re- 
main, it  was  held  that  while  the  wishes  of  the  child  should 
not  be  disregarded,  yet  the  controlling  consideration  should  be 
the  best  interest  of  the  child,  with  due  regard  to  the  natural 
right  of  the  father.  Ex  rel  Shaw  v,  Nachtwey,  43  Iowa, 
653;  Hurd,  536. 

Practice  and  pleading. 

Where  the  question  is  purely  a  legal  one  the  court  may  re- 
verse or  affirm  the  judgment  or  order  below,  or  may  render 
euch  judgment  or  order  as  the  inferior  court  or  judge  should 
have  done,  according  as  it  may  think  proper.  Ex  rel  Shaw 
V.  Nachtwey,  43,  Iowa,  659. 

Application — Sufficiency  of. 

The  statute  contemplates  a  statement  of  facts  in  the  appli- 
cation on  its  face  for  a  writ  of  habeas  corpus,  not  mere  con- 
clusions of  law,  so  that  the  court  may  judge  as  to  whether  a 
case  is  stated.  Ex  parte  Nye,  8  Kansas,  99;  In  re  Martin 
V,  Gregg,  15  Wis.,  479;  16  Wis.,  423;  7  Gush.,  Mass.,  285. 

Defense — Contempt — Peace  officers. 

A  peace  officer  cannot  refuse  to  answer  questions  touching 
liis  knowledge  of  the  places  where  liquors,  are  being  sold  in 
violation  of  law,  on  the  ground  that  he  would  criminate  him- 
self.    Hunt  V,  McCalla,  Sheriff,  20  Iowa,  20. 

Every  court  is  sole  judge  in  matters  of  contempt  of  its 
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orders  of  aathority,  and  where  a  court  having  jurisdiction  of 
a  cause  is  proceeding  to  arrest  a  party  for  contempt,  no  other 
court  can  intermeddle  with  or  stay  the  proceeding,  or  on 
Jiaheas  corpus  release  the  party  who  is  being  proceeded  against. 
Ex  parte  Holman,  28  Iowa,  8S]  Ex  parte  Grace,  12  Iowa,  206; 
Jiobb  V.  MoDonaldj  29  Iowa,  330,  4  Am.  R,  211. 

Eeturn  of  writ  not  conclusive. 

The  return  to  the  writ  of  habeas  corpus  is  not  conchisi ve,  for 
if  it  were  so  A  might  be  restrained  of  his  liberty  by  the  most 
unwarrantable  means,  and  in  direct  violation  of  law  and  jus- 
tice. 1  Wheeler's  Cr.  R.,  329.  But  where  the  petitioner  is 
held  by  virtue  of  a  commitment  fair  on  its  face,  charging  him 
^ith  contempt  of  court  in  refusing  to  give  evidence,  it  is  com- 
petent for  him  to  go  behind  the  commitment,  and  show  that 
the  court  had  no  jurisdiction  of  the  proceeding  in  which  he 
was  called  as  a  witness.  Matter  of  Morton,  10  Mich.,  208; 
Matter  of  Hall,  10  Mich.,  210. 

Appeals. 

An  appeal  lies  from  an  order  of  the  county  court  overruling 
a  motion  to  dismiss  further  proceedings  under  a  writof  AaJ^a* 
corpus.    Smith  v.  Blgelow,  19  Iowa,  459. 

Does  not  lie  to  supreme  court  from  one  of  the  members  of 

THAT  court. 

An  appeal  to  the  Supreme  Court  does  not  lie  from  a  decision 
or  order  of  the  judges  thereof,  in  a  habeas  corptis  proceeding. 
In  re  Curley,  34  Iowa,  184. 

Sentence — Mod[fication  on  hearing. 

Where  a  prisoner  confined  under  an  illegal  sentence  is 
brought  before  the  court  on  habeas  co7pus,  he  must  be  dis- 
charged, and  the  court  has  no  power  to  correct  the  sentence 
or  to  remand  the  prisoner  to  the  trial  court  to  be  sentenced 
afresh.  State  v.  Gray,  37  N.  J.,  368;  Rex  v.  Ellis,  5  Barn 
&  Cress,  395.  So  in  Eing  v.  Bourne,  7  Ad.  &  Ellis,  58,  the 
court  refused,  when  an  improper  judgment  was  given  below, 
to  pronounce  such  judgment  as  should  have  been  given,  or  to 
remit  the  case  to  the  court  below  for  judgment,  on  the  ground 
that  they  had  no  such  power.  This  was  undoubtedly  the 
English  rule    until  otherwise  regulated  by  statute,  and  it 


606  TTabkab  Cobpus. 

has  been  generally  recognized  as  authority  in  this  coun- 
try.   Shepherd  v.  Commonwealth^  2  Mete,  419. 

Where  the  judgment  below  was  erroneous  Chief  Justice 
Shaw  cited  the  English  cases,  and  held  that  he  could  not  ren- 
der a  new  judgment,  or  send  the  case  to  the  court  below  for 
judgment.  The  judgment  was,  therefore,  reversed,  and  the 
prisoner  discharged,  as  had  been  done  in  the  English  cases. 
Stevens  v.  Comm^onwealth^  5  Mete,  530;  Danieti  v.  Com- 
monwealth^ 7  Barr,  Penn.,  375.  If  a  wrong  judgment  be 
given  against  a  defendant,  which  is  reversed  on  error,  the 
court  of  review  can  neither  give  a  new  judgment  against  him, 
nor  send  the  case  back  to  the  court  below  for  a  proper  judg- 
ment. People  V.  TayloVy  3  Denio,  91.  In  Sheplierd  v. 
People,  25  N.  Y.,  406,  and  Ratsky  v.  People,  29  N.  Y.,  132, 
the  Court  of  Appeals  cited  the  case  in  Denio  with  approba- 
tion, and  held  that  it  was  only  by  force  of  their  subsequent 
statute  that  the  rule  was  changed  in  1836,  and  say:  "In  this 
State  (N.  J.),  there  is  no  positive  law  regulating  this  subject, 
no  has  this  question,  so  far  as  I  am  informed,  been  discussed 
in  our  courts,  and  I  therefore,  would  feel  constrained  to  follow 
the  almost  unbroken  current  of  decisions  by  judges  of  emi- 
nent ability,  if  the  precise  point  determined  in  those  cases 
was  now  under  consideration.  The  writ  of  Jiaheaa  corpus  in 
this  case  does  not  bring  up  the  record  of  the  proceedings  and 
judgment  below  for  review;  it  operates  on  the  body  of  the 
defendant,  and  raises  the  single  question  whether  he  is  legally 
in  custody."  Per  Van  Syckel,  J.,  37  N.  J.,  368;  1  Am.  Cr.  R, 
Hawley,  554.  So  it  is  held  that  where  a  prisoner  was  sen- 
tenced to  pay  a  fine  and  be  imprisoned  for  a  certain  time, 
where  the  law  under  which  the  conviction  was  had  only  pro- 
vided for  a  fine  or  imprisonment,  and  the  court  afterward 
changed  its  sentence,  that  the  court  had  no  power  to  change 
or  modify  its  sentence  and  the  judgment  was  void  and  the 
prisoner  discharged  on  habeas  corpus.  Ex  parte  Lange,  18 
Wallace,  125;  2  Green's  Cr.  R.,  102.  Neither  is  there  any 
provision  made  under  the  Iowa  law  giving  the  court  or  judge 
the  power  on  habeas  corpus  to  modify  or  change  the  sentence, 
where  the  only  question  is  as  to  whether  the  restraint  is 
legal  or  not,  by  reason  of  some  defect  or  irregularity  in  the 
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proceedings  of  the  trial  judge  or  magistrate,  bat  can  only  dis- 
cbarge or  remand;  and  the  language  used  in  section  8485, 
Code  of  1873,  *' Although  the  commitment  of  the  plaintiff 
may  have  been  irregular,  still  if  the  court  or  judge  is  satis- 
fied from  the  evidence  before  them  that  he  ought  to  be  held  to 
bail,  or  committed,  either  for  the  offense  charged,  or  any 
other,  the  order  may  be  made  accordingly,"  only  applies 
where  the  evidence  is  certified  up,  or  on  hearing  vrhere  evi- 
dence is  introduced  on  a  question  as  to  the  sufficiency  of  the 
testimony. 

IMPEACHMENT. 

Seotion  4546.  An  impeachment  is  the  written  accusation 
of  a  State  officer  by  the  House  of  Representatives  before  the 
Senate,  of  any  misdemeanor  or  malfeasance  in  office. 

Sec.  4547.  A  majority  of  all  the  members  of  the  House  of 
Representatives  elected  must  concur  in  an  impeachment. 

Seo.  4548.  The  impeachment  must  specify  the  offenses 
charged  with  the  same  precision  as  is  requisite  in  an  indict- 
ment, and  the  accused  must  be  allowed  counsel  as  in  cases  of 
other  prosecutions. 

Sec.  4549.  If  the  inipeachment  charge  more  than  one  mis- 
demeanor or  act  of  malfeasance,  they  shall  be  stated  separately 
and  distinctly. 

Sec.  4550.  When  possessed  of  an  impeachment,  the  Sen- 
ate must  forthwith  cause  tlie  person  accused  to  be  brought 
before  it. 

Sec.  4551.  All  writs  and  process  must  be  issued  by  the 
Secretary  of  the  Senate,  and  tested  in  his  name,  and  may  be 
served  by  any  person  thereto  authorized  by  the  Senate  or 
President. 

Sec.  4552.  Upon  the  appearance  of  the  person  impeached, 
he  is  entitled  to  a  copy  of  the  impeachment,  and  to  a  reasoa- 
able  time  in  which  to  answer  the  same. 

Sec.  4553.  Before  proceeding  to  the  trial,  an  oath,  truly 
and  impartially  to  try  and  determine  the  charge  in  question 
according  to  the  evidence,  shall  be  administered  by  the  Secre- 
tary of  the  Senate  to  the  President,  and  by  him  to  each  of  the 
members  of  that  body. 

Sec.  4554.  Every  officer  impeached  shall  be  suspended 
from  the  exercise  of  his  official  duties  until  his  acquittal. 

Sec.  4555.  If  the  President  of  the  Senate  be  impeached, 
notice  thereof  must  be  immediately  given  to  the  Senate; 
which  shall  thereupon  choose  another  President,  to  hold  his 
office  until  the  result  of  the  trial  is  determined. 
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Section  19,  Article  III,  Legislative  Department,  CofiBtiin}* 
tion  of  Iowa,  has  the  following  in  regard  to  impeachments: 

"  The  House  of  Representatives  shall  have  the  sole  power  of 
impeachment,  and  all  impeachments  shall  be  tried  bj  the 
Senate.  When  sitting  for  that  purpose,  the  Senators  shall  be 
upon  oath  or  affirmation;  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  present." 

By  impeachment  is  meant  the  presentment  by  a  body  of 
nften,  as  the  House  of  Kepresentatives  of  the  General  Assem- 
bly, representing  the  State  which  is  supposed  to  have  been 
injured,  and  is  made  in  writing  under  the  name  of  "Articles 
of  Impeachment."  A  tribunal  is  considered  a  court  of  jus- 
tice, not  the  ordinary  court,  but  a  court  composed  of  the 
members  of  the  House  of  Representatives.  It  may  entertain 
a  presentment  for  any  crime,  whether  it  be  a  felony  or  misde- 
meanor, and  may  attach  to  conviction  the  ordinary  punish- 
ment. The  right  of  impeachment  is  not  confined  to  a  particular 
county  as  an  indictment;  but  the  House  of  Representatives 
may  present  cases  arising  anywhere  within  the  State.  The 
effect  of  an  impeachment,  like  that  of  an  indictment,  is  simply 
that  there  is  apparent  reason  to  believe  that  there  has  been  a 
criminal  violation  of  the  laws  by  the  individual  to  be  im- 
peached. He  may  be  arrested  and  held  in  custody  or  required 
to  give  security.  The  law,  however,  presumes  his  innocence, 
and  can  do  no  more  than  to  take  such  steps  as  may  be  neces- 
sary to  render  his  attendance  at  the  trial  certain.  The  trial 
must  be  conducted  in  accordance  with  the  rules  of  evidence 
observed  in  the  ordinary  courts.  A  proceeding  by  impeach- 
ment is  purely  judicial.  A  full  and  elaborate  discussion  of 
the  law  in  relation  to  impeachments  and  trials  may  be  found 
as  written  by  Prof.  Dwight,  in  6  Am.  Law  Reg.,  257.  Also, 
a  very  able  article  written  by  Judge  Wm.  Lawrence,  of  Ohio, 
on  the  same  subject,  will  be  found  on  page  641  of  same  vol- 
ume, September,  1867.  Also,  see  Cooley^s  Constitutional 
Limitations,  3d  ed.,  1874,  page  160  and  note.  Under  the 
ifew  York  Constitution  of  1846,  Art.  VI,  Sec,  1,  the  court  for 
impeachment  consisted  of  Senators  and  Judges  of  the  Court 
of  Appeals.  The  Constitution  of  the  United  States  provides, 
in  respect  to  those  who  hold  office  under  it,  that  judgments  in 


Impeachment.  509 

cases  of  impeacliment  shall  not  extend  further  than  removal 
from  office  and  disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  nnder  the  United  States.  But  the  party 
convicted  shall,  nevertheless,  be  liable  and  subject  to  indict- 
ment according  to  law.      1  Bishop  Cr.  Law,  4:th  ed.,  Sec.  916, 

Articles  of  impeachment  n>ay  be  presented  in  the  following 
form : 

Articles  exhibited  by  the  House  of  Representatives  of  the  State  of  Iowa,  in  the 
Dame  of  themselves  and  all  the  people  of  the  State  of  Iowa,  against  A  G.  Governor 
of  the  State  of  Iowa,  in  maintenance  and  support  of  their  impeachment  against  him 
for  high  crimes  and  misdemeanors  in  office : 

■  That  said  A  G,  Governor  of  the  State  of  Iowa,  unmindful  of  the  high  duties  of 
bis  office,  and  of  his  oath  of  office,  on  the  .    .  day  of .    .   .  ,  in  the  year  of  our  Lord, 

.  .  .  ,  at  Des  Moines,  in  the  State  of  Iowa,  did  unlawfully  conspire  with  one  £  H, 
by  fraud  and  deceit,  to  receive  certain  monies  ah*.i  bribe,  from  said  E  II.  to-wit:  the 
sum  of  one  thousand  dollars,  as  pay  and  compensation  for  the  purpose  of  vetoing  a 

certain  bill  which  was  passed  by  the  General  Assembly  on  the  .    .  day  of ^ 

entitled  "  An  act  for  the  suppression  of  intemperance,"  which  was  presented,  and  at 
that  time,  before  the  said  A  G,  as  Governor,  for  his  signature ;  which  said  sum  of  one 
thousand  dollars  the  said  A  G  received  and  accepted  for  the  express  purpose  of 
vetoing  said  bill,  and  that  the  said  A  G  was  then  and  there,  on  the  said  day.  the 
duly  elected  and  qualified  Governor  of  the  Slate  of  Iowa.  By  reason  of  which  acts 
he,  the  said  A  G,  did  then  and  there,  as  aforesaid,  commit,  and  was  guilty  of,  tho 
crime  of  "  receiving  a  bribe,"  contrary  to,  and  in  violation  of,  law. 

Form  of  subpoena  to  be  issued  on  the  application  of  the 
managers  of  the  impeachment,  or  of  the  party  impeached,  or 
of  his  counsel. 

To Greeting: 

You,  and  each  of  you,  are  hereby  commanded  to  appear  before  the  Senate  of  the 
State  of  Iowa,  on  the  .  .  day  of .  .  .  ,  at  the  Senate  Chamber,  in  the  city  of  Des 
Moines,  then  and  there  to  testify  of  your  knowledge  in  the  cause  which  is  before  the 
Senate,  in  which  the  House  of  Representatives  have  impeached  A  G.     Fail  not. 

Witness ,  and  presiding  officer  of  the  Senate,  at  the  City  of  Des 

Moines,  this  .   .  day  of .   .   .  ,  A.  D.  .   .  ,  and  of  the  State  of  Iowa  the  .   .  . 


Secretary  of  State, 

Form  of  oath  to  be  administered  to  the  members  of  the 
Senate  sitting  in  the  trial  of  impeachment. 

I  solemnly  swear  (or  affirm)  that  in  all  things  appertaining  to  the  trial  of  the  im« 
peachment  of  A  G,  now  pending.  I  will  do  impartial  justice,  according  to  the  Con- 
stitution and  laws;  so  help  me  God. 

Form  of  summons  to  be  issued  and  served  upon  the  person 
impeached. 

Whereas,  the  House  of  Representatives  of  the  State  of  Iowa,  did.  on  the  .  .  day 
of .  .  .  .  exhibit  to  the  Senate  articles  of  impeachment  against  you,  the  said  A  G.  in 
the  words  following:  [Here  insert  charge,]  And  demand  that  you,  the  said  A  G, 
should  be  put  to  answer  the  accusations  as  set  forth  in  said  articles,  and  that  such 
proceedings,  examinations,  trials  and  judgments  might  be  thereupon  had  as  aro 
agreeable  to  law  and  justice: 

You,  the  said  A  G,  are  therefore  hereby  summoned  to  be  and  appear  before  the 

Senate  of  the  State  of  Iowa,  at  their  chamber,  in  the  City  of  Des  Moines,  on  the 

.  .  day  of  .    .   .  ,  at  twelve  o'clock  and  thirty  minutes  after  noon,  then  and  there 

to  answer  to  said  articles  of  impeachment,  and  then  and  there  to  abide  by,  obey, 
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and  perform  such  orders,  directions,  and  judgments  as  the  Senate  of  the  State  of 
Iowa  shall  make  in  the  premises,  accd^ing  to  the  Constitution  and  Laws  of  the 
State  of  Iowa.     Hereof  you  are  not  to  fail. 

Witness and  presiding  officer  of  the  said  Senate,  at  the  City  of  Des 

Moines,  this  .   .  day  of .   .   .  ,  A.  D.  •  •  ,  and  of  the  State  the  .   . 

Form  of  precept  to  be  indorsed  on  said  writ  of  summons. 

The  State  of  Iowa:  s5. 

The  Senate  of  the  State  of  Iowa  ^  to ^greeting: 

You  are  hereby  commanded  to  deliver  to,  and  leave  with ,  if  con- 
veniently to  be  found,  or.  if  not,  to  leave  at  his  usual  place  of  abode,  or  at  his  usual 
place  of  business,  in  some  conspicuous  place,  a  true  and  attested  copy  of  the  within 
writ  of  summons,  together  with  a  like  copy  of  this  precept;  and  in  whichsoever  way 
you  perform  the  service,  let  it  be  done  at  least  .  .  days  before  the  appearance  day 
mentioned  in  said  writ  of  summons.  Fail  not,  and  make  return  of  this  writ  of  sum- 
mons  and  precept,  with  your  proceedings  thereon  indorsed,  on  or  before  the  appear- 
ance  day  mentioned  in  the  said  writ  of  summons. 

Witness ,  and  presiding  officer  of  the  Senate,  at  the  City  of  Des 

Moines,  this  .   .  day  of .   .   .  ,  A.  D.  .    .  ,  and  of  the  State  the  .   . 

All  process  shall  be  served  by  the  Sergeant-at-Arms  of  the 
Senate,  unless  otherwise  ordered  by  the  court. 

By  constitutional  provisions  all  articles  of  impeachment 
are  to  be  preferred  by  the  House,  and  the  trial  had  by  the 
Senate.     State  of  Kansas  v.  Adams  and  Hillyer^  2  Kan.,  17. 

The  House  of  Representatives  need  not  be  in  session  nor  in 
attendance  during  the  trial  of  impeachment  by  the  Senate.   lb. 


INDICTMENT -FORM  AND  REQUISITES. 

Section  50.  This  repeal  of  existing  statutes  shall  not  affect 
any  act  done,  any  right  accruing  or  which  has  accrued  or  been 
established,  nor  any  suit  or  proceeding  had  or  commenced  in 
any  civil  cause  before  the  time  when  such  repeal  takes  effect; 
but  the  proceedings  in  such  cases  shall  be  conformed  to  the 
provisions  of  this  Code  as  far  as  consistent. 

Sec.  4295.  An  indictment  is  an  accusation  in  writing 
found  and  presented  by  a  grand  jury,  legally  convoked  and 
sworn,  to  the  court  in  which  it  is  empaneled,  charging  that  a 
person  therein  named  has  done  some  act,  or  been  guilty  of 
some  omission,  which,  by  law,  is  a  public  offense  punishable 
on  indictment. 

Sec.  4296.     The  indictment  must  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court 
to  which  it  is  presented,  and  the  name  of  the  parties; 

2.  A  statement  of  the  facts  constituting  the  offense,  in 
ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 
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Sec,  4297.    It  may  be  substantially  in  the  following  form: 

District  Court  of  the  county  of 

The  State  of  Iowa, 

Tinst 
B. 

The  grand  jury  of  the  county  of ,  in  the  name  and 

by  the  authority  of  the  State  of  Iowa,  accuse  A  B  of  the 
crime  of  (here  insert  the  name  of  the  offense,  if  it  have  one, 
such  as  treason,  murder,  manslaughter,  robbery,  larceny,  or 
the  like,  or  if  it  have  no  general  name,  then  a  brief  general 
description  of  it  as  given  by  law,  such  as  "  mingling  poison 
with  food,  with  intent  to  kill  a  human  being"),  committed  as 
follows: 

The  said  A  B,  on  the  first  day  of  January,  A.  D.  187. .,  in 
the  county  as  aforesaid  (here  insert  the  act  or  omission  con- 
stituting the  offense). 

District  Attorney, 

of  the. . .  .judicial  district 

Sec.  4298.  The  indictment  must  be  direct  and  certain  as 
regards: 

1.  The  party  charged; 

2.  Tlte  offense  charged; 

3.  The  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  offense. 

Seo.  4299.  When  a  defendant  is  indicted  by  a  fictitious  or 
erroneous  name,  and  in  any  subsequent  stage  of  the  proceed- 
ings before  execution,  his  true  name  is  discovered,  an  entry 
shall  be  made  in  the  record  of  the  proceedings,  of  his  true 
name,  referring  to  the  fact  of  his  being  indicted  by  the  name 
mentioned  in  the  indictment,  and  the  subsequent  proceedings 
shall  be  in  the  true  name,  substantially  as  follows: 

The  State  of  Iowa, 

against 

A  B,  indicted  by  the  name  of  0  D. 

Sec.  4300.  The  indictment  must  charge  but  one  offense, 
but  it  may  be  charged  in  different  forms  to  meet  the  testi- 
mony, and  if  it  may  have  been  committed  in  different  modes 
and  by  different  means,  the  indictment  may  allege  the  modes 
and  means  in  the  alternative;  provided^  that  in  case  of  com- 
pound oftensee,  where  in  the  same  transaction  more  than  one 
offense  has  been  committed,  the  indictment  may  charge  the 
several  offenses,  and  the  defendant  may  be  convicted  of  any 
offense  included  therein;  provided  further^  that  this  section 
shall  in  no  manner  affect  any  provision  of  this  Code  providing 
for  the  suppression  of  intemperance. 

Seo.  4301.    The  precise  time  at  which  the  offense  was  com- 
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mitted  need  not  be  stated  in  the  indictment,  bnt  it  is  safficieot 
if  it  allege  that  the  otfense  was  committed  at  any  time  prior 
to  the  time  of  the  finding  thereof,  except  where  the  time  ist 
material  ingredient  in  the  offense. 

Si^x:.  4302.  When  an  offense  involves  the  commissioD  of, 
or  an  attempt  to  commit,  an  injury  to  person  or  property, 
and  is  described  in  other  respects  with  snflScient  certainty  to 
identify  the  act,  an  erroneous  allegation  as  to  the  name  of 
the  person  injured,  or  attempted  to  be  injured,  is  not  material. 

Sec.  4303.  The  words  used  in  an  indictment  must  be  cod- 
strued  in  their  usual  acceptation  in  common  language,  except 
words  and  phrases  defined  by  law,  which  are  to  be  construed 
according  to  their  legal  meaning. 

Sec.  4304.  Words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued  in  an  indictment,  bat 
other  words  conveying  the  same  meaning  may  be  U8e<l. 

Si:c.  4305.  The  indictment  is  sufficient  if  it  can  be  under- 
stood therefrom: 

1.  That  it  was  found  by  a  grand  jury  of  the  county  em- 
paneled in  the  court  having  authority  to  receive  it,  though  the 
name  of  the  court  is  not  actually  stated; 

2.  That  the  defendant  is  named,  or,  if  his  true  name  is 
unknown  to  the  grand  jury,  that  fact  be  stated,  and  that  he  be 
described  by  a  fictitious  name; 

3.  That  the  offense  was  committed  within  the  jurisdiction 
of  the  court,  or  is  triable  therein; 

4.  That  the  offense  was  committed  at  some  time  prior  to 
the  time  of  the  finding  of  the  indictment; 

5.  That  the  act  or  omission  charged  as  the  offense,  is  stated 
with  Bi'ich  a  degree  of  certainty,  iif  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  and  the  coort 
to  pronounce  judgment  upon  a  conviction  according  to  the 
law  of  the  case; 

6.  That  when  material,  the  name  of  the  person  injured,  or 
attempted  to  be  injured,  be  set  forth  when  known  to  the  grand 
jury,  or  if  not  known  to  it,  that  it  be  so  stated  in  the  indict* 
ment. 

Seo.  4306.  No  indictment  is  sufficient,  nor  can  the  trial, 
judgment,  or  other  proceedings  thereon  be  affected  by  reason 
of  au}^  of  the  following  matters,  which  were  formerly  deemed 
defects  or  imperfections: 

1.  For  the  want  of  an  allegation  of  the  time  or  place  of 
any  material  fact,  when  the  time  and  place  have  been  once 
stated ; 

2.  For  the  omission  of  any  of  the  following  allegationfy 
namely :  '^  with  force  and  arms,"  '^  contrary  to  the  form  of 
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the  statutes,"  or  "  against  the  peace  and  dignity  of  the  State; 

3.  For  the  omission  to  allege  that  the  grand  jury  was  em^ 
paneled,  sworn  or  charged; 

4.  For  any  surplusage,  or  repugnant  allegation,  or  for  any 
repetition,  when  there  is  sufficient  matter  alleged  to  indicate 
clearly  the  oftense  and  the  person  charged ;  nor, 

5.  For  any  other  matter  which  was  formerly  deemed  a  de- 
fect, or  imj^rfection,  but  which  does  not  tend  to  the  pi'ejudice 
of  the  substantial  rights  of  the  defendant  upon  the  merits. 

Sec.  4307.  Neither  presumptions  of  law  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  an  indict- 
ment. 

Sec.  4308.  In  pleading  a  judgment  or  other  determina- 
tion of,  or  proceeding  before,  a  court  or  officer  of  special 
jurisdiction,  the  facts  conferring  jurisdiction  need  not  be 
stated  in  the  indictment,  but  it  is  sufficient  to  state  that  tbQ 
judgment  or  determination  wjis  duly  made,  or  the  proceedings 
duly  had,  before  such  court  or  officer;  but  the  facts  constitut- 
ing the  jurisdiction  must  be  established  on  the  trial. 

Sec.  4309.  In  pleading  a  private  statute,  or  right  derived 
therefrom,  it  is  sufficient  to  refer  to  the  same  by  its  title  and 
the  day  of  its  approval,  and  the  court  must  thereupon  tako 
judicial  notice  thereof. 

Sec.  4310.  An  indictment  for  a  libel  need  not  set  forth  any 
extrinsic  facts  for  the  purpose  of  showing  the  application  to 
the  party  libeled  of  the  defamatory  matter  upon  which  the 
indictment  is  found,  but  it  is  sufficient  to  state  generally  that 
the  same  was  ])ublished  concerning  him,  and  the  fact  that  it 
was  so  ])ublished  must  be  established  on  the  trial. 

Sec.  4311.  When  an  instrument  which  is  subject  of  an 
indictment,  has  been  destroyed  or  withheld  by  the  act  of 
procurement  of  the  defendant,  and  the  fact  of  such  destruc- 
tion or  withholding  is  alleged  in  the  indictment  and  estab- 
lished on  the  trial,  tlie  misdescription  of  the  instrument  is  im- 
material. 

Sec.  4314.  The  distinction  between  an  accessory  before 
the  fact  and  a  principal,  is  abrogated,  and  all  persons  con- 
cerned in  the  commission  of  a  public  offense,  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  its  commission,  though  not  present,  must  hereafter  be 
indicted,  tried,  and  punished  as  principals. 

Sec.  4315.  An  accessory  after  the  fact  to  the  commission 
of  a  public  offense,  may  be  indicted,  tried,  and  punished, 
though  the  principal  be  neither  tried  nor  convicted. 

Sec.  4316.  A  person  may  l)e  indicted  for  having,  with  the 
knowledge  of  the  commission  of  a  public  offense,  taken 
money  or  property  of  another,  or  a  gratuity  or  reward,  or 
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engagement  or  promise  therefor,  upon  agreement  or  under- 
standing, express  or  implied,  to  compound  or  conceal  the 
offense,  or  to  abstain  from  a  prosecution  therefor,  or  to  with- 
hold any  evidence  thereof,  though  the  person  guilty  of  the 
original  offense  has  not  been  indicted  or  tried. 

What  is  said  of  indictments  applicable  to  particular  crimes, 
will  be  found  under  the  different  heads  in  their  i-espective 
order;  and  what  is  said  here,  applies  to  indictments  gener- 
ally. 

Indictment — Motion  to  set  aside. 

By  subdivision  5  of  section  4337,  Code  1873,  the  fact 
"  that  the  grand  jury  were  not  selected,  drawn,  summoned, 
impaneled  or  sworn  as  required  by  law,"  constitutes  ground 
to  set  aside  an  indictment  on  motion,  but  section  4339  pro- 
vides that  this  ground  of  motion  to  set  aside  an  indictment 
"  is  not  allowed  to  a  defendant  who  has  been  held  to  answer 
before  indictment "  for  the  reason  as  clearly  announced  in  the 
opinion  by  Kinney,  J.,  commencing  at  the  bottom  of  page 
517,  in  the  case  of  Norins  House  v,  State^  3  G.  Greene,  "  or 
to  an  individual  juror,  for  any  cause  of  challenge  after'  they 
are  sworn."  Section  2890,  Code  1851,  which  is  the  same  as 
Section  4337  Code  1873,  in  its  application,  must  be  confined 
to  such  defendants  as  had  an  opportunity  of  interposing  an 
objection,  viz:  To  such  persons  as  were  bound  over  to  answer 
a  criminal  charge  or  awaited  in  custody.  As  they  have  an 
opportunity  of  objecting  to  the  grand  jury,  or  an  individual 
juror,  before  they  are  sworn,  if  they  do  not,  at  the 
proper  time,  they  are  forever  barred  from  objecting  after- 
wards. But  this  cannot  be  said  of  persons  who  are  in  no 
manner  charged  with  a  criminal  offense,  and  who  could  not 
anticipate  that  charges  would  be  preferred  against  them. 
This  decision  is  sustained  by  adjudications  since.  State  t*. 
DaviSy  2  Ired.,  153, 160,  161;  State  v.  Clarissa^  11  Alabama, 
57;  State  v,  Martin^ ^2  Ired.,  101;  State  v.  Seahomy  4 
Devereux,  305;  People  v.  Griffin^  2  Barbour,  427;  FenaUy 
V,  State^  7  English,  630;  State  v.  Borrouniy  25  Mississippi, 
203;  State  v.  Ilowardy  10  Iowa,  101;  Stdte  v.  Ingalle,  17 
Iowa,  8;  State  v.  Wood,  lb.,  18;  State  v.  Oittranderj  18 
Iowa,  435;  State  v.  Gibhs,  39  Iowa,  319.  * 
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Alien  jubob — Cause  for  setting  aside  indictment. 

The  same  rule  of  law  applies  where  one  of  the  jurors  was 
an  alien.  The  objection  should  have  been  made  before  the 
jury  was  sworn,  where  defendant  was  held  to  answer,  State  v. 
Giibsj  39  Iowa,  319. 

Mubder — Joint  indictment. 

In  a  joint  indictment  for  murder,  it  is  not  necessary  that 
the  instrument  shall  distinguish  between  the  principal  and 
the  accessory,  where  both  are  charged  with  intent  to  kill. 
State  V.  Zeibartj  40  Iowa,  169. 

Form  prescribed  by  code  held  sufficient. 

The  form  as  set  out  in  section  4297,  Code  of  1873,  which  is 
the  same  as  section  4651,  Revision  of  1860,  is  approved.  State 
V.  Winstrandy  37  Iowa,  110. 

Kame  of  offense — Chaeoino  part  immaterial — Surplusage. 

The  name  of  the  offense  or  the  charging  part  of  the  indict- 
ment does  not  govern.  Where  the  indictment  charges,  as  the 
name,  one  crime,  and  the  statement  of  the  facts  iirake  it  an- 
other, this  does  not  vitiate  the  indictment,  but  the  name  is 
deemed  surplusage.  For  instance,  where  the  indictment 
charged  as  a  name  of  the  crime  manslaughter,  and  the  state- 
ment of  facts  defined  the  crime  of  murder,  the  defendant  was 
properly  tried  for  murder.     State  v.  Davis,  41  Iowa,  311. 

Failure  to  ofve  any  name  to  the  offense. 

Where  an  indictment  states  the  facts  constitutino:  the  of- 
fense,  but  does  not  name  it  by  any  technical  name,  the  indict- 
ment is  held  to  be  good,  although  not  named.  State  of  Iowa 
V.  Hessenkamp,  17  Iowa,  25.  It  is  also  said  in  State  v.  Bal- 
dey,  17  Iowa,  39:  "It  may  be  the  better  practice  to  name 
the  offense  in  the  indictment;  a  failure  to  do  so  will  not  ren- 
der it  vulnerable  to  a  demurrer  or  other  objections."  So, 
where  the  name  of  the  offense  is  not  correctly  charged,  but 
the  charging  part  did  correctly  define  the  offense,  the  indict- 
ment was  held  good.  State  of  Iowa  v.  Ansaleme,  15  Iowa, 
44.  And  in  State  v.  Shaw,  35  Iowa,  575,  where  the  indict- 
ment charged  the  offense  by  the  name  of  "  nuisance,"  but  the 
facts  alleged  as  constituting  the  crime,  defined  another  offense, 
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it  was  lield  that  the  indictment  was  good,  for  the  offensd. 
defined  therein,  and  the  name  given  to  it  were  mere  surphis- 
age,  and  should  have  been  disregarded.  Code  1873,  secLiou 
4306,  Sub.,  4;  State  v.  Davis,  41  Iowa,  311. 

Simply  naming  the  offense  not  sufficient. 

The  simply  naming  of  the  offense  in  the  introductory  and 
concluding  portions  of  the  indictment  is  not  sufficient,  unless 
tlie  facts  charged  constitute  it  such.  State  v,  Ilagan,  10 
Ohio,  459;  State  v.  Fouts,  8  Ohio  St.,  98;  State  v.  McCor- 
viick,  27  Iowa,  413. 

Duplicity — Charging  two  offenses. 

To  charge  that  the  defendant  burned  a  stack  of  hay,  and  on 
the  same  day  a  building,  is  bad,  for  duplicity  in  charging  two 
offenses.  State  v,  Fidnient,  35  Iowa,  541 ;  Code  of  1873,  sec- 
tion, 4300,  Revision,  4654. 

Duplicity,  charging  two  offenses  in  one  count. 

Where  two  or  more  independent  offenses  are  joined  in  the 
same  count,  it  is  bad  for  duplicity  and  demurrable  on  that 
ground.  State  v,  Fidment,  35  Iowa,  541 ;  State  v.  Burgess, 
40  Maine,  592,  594;  State  v.  Palmar,  35  Maine,  9;  1  Bishop 
Cr.  Pr.,  sections  189,  193;  2  Green  Cr.  R.,  462;  People  v. 
Wright,  9  Wendell,  193;  8  N.  H.,  163. 

Election  by  prosecutor. 

Where  an  indictment  is  bad  for  duplicity,  in  charging  two 
offenses,  and  the  defendant  does  not  assail  it  on  that  ground, 
he  may,  nevertheless,  require  the  prosecutor  to  elect  upon 
which  charge  he  will  proceed.  State  v.  McPherson^  9  Iowa, 
53;  State  v.  Fldment,  35  Iowa,  541;  State  v.  Abrahams,  6 
Iowa,  119;  People  v.  Johnson,  2  Wheeler's  Cr.  Cases,  361. 

Must  charge  but  one  offense. 

As  a  general  principle  of  law,  an  indictment  must  not 
charge  more  than  one  offense.  Section  4300,  Code,  1873,  Ke- 
vision,  1800,  section  4654;  State  v,  McPherson,  9  Iowa,  54; 
State  V.  Baughman,  20  Iowa,  500;  Stute  v.  Smith,  91  Maine, 
3S6;  2  Green  Cr.  R,  462.  To  this  rule  there  arc,  however, 
exceptions,  and  cases  that  do  not  come  under  that  rule;  for 
instance,  liquor  cases,  under  the  Iowa  law.     The  latter  part 
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of  section  4300  reads,  "this  section  shall  in  ho  manner 
affect  any  provision  of  this  Code  providing  for  the  suppres- 
sion of  intemperance."  The  same  was  incorporated  in  the 
Revision  of  1860;  also,  in  cases  of  compound  offenses  where, 
in  the  same  transaction,  more  than  one  offense  has  been  com- 
mitted. To  charge,  "did  keep  and  owned  liquors,  to  sell," 
does  not  charge  two  offenses  under  the  statute.  State  v. 
Yaughn^  5  Iowa,  369;  State  v.  Walters j  lb.,  507.  So,  to 
charge  an  "assault  and  battery,"  is  not  charging  a  double  of- 
fense. State  V.  Benkam,  1  Iowa,  542;  State  v.  Twogood^  7 
lb.,  253.  So,  to  charge  "  uttering,  passing,  and  tendering  in 
payment  a  counterfeit  bank  bill,"  is  not  bad  State  v.  Bar- 
reitj  8  Iowa,  536.  All  authorities  agree  that  an  indictment 
may  set  out  and  charge  in  different  counts  and  forms  an  of- 
fense to  meet  the  testimony.  The  prosecutor  cannot  be  comr 
polled  to  elect,  where  several  counts  are  introduced,  solely  for 
the  purpose  of  meeting  the  evidence,  as  it  may  transpire,  the 
charges  being  substantially  for  the  same  offense,  for  the  pur- 
pose of  meeting  every  contingency  in  the  evidence;  and  this 
is  always  permissible.  State  v,  JtcPherson^  9  Iowa,  54; 
Com.  V.  Birdsdall,  69  Pa.  St.,  482;  1  Green  Cr.  R.,  621; 
People  V.  Austin^  1  Park.,  Cr.  R ,  154;  People  v.  Nelson^  5 
Park.  Cr.  R.,  39;  6  Park.  Cr.  R.,  209, 386, 488;  State  v,  Coos- 
iery  10  Iowa,  453;  State  v.  WatrouSy  13  Iowa.  494;  State  v. 
Baugkmany  20  Iowa,  498;  State  v.  Engleman^  2  Carter,  Ind., 
91;  Rex  v.  Jones.  8  Carr  &  P.,  776;  Hex  v.  Trueman^  lb., 
727;  2  McLean,  325;  Com.  v.  Coulter,  5  Met.,  532;  7  Black- 
ford, 186;  State  v.  Nelson^  29  Maine,  324;  Coin.  v.  Griffin^  21 
Pick.,  523;  People  v.  Costello,  1  Denio,  83.  It  is  said  in 
People  V.  Reynolds^  that  there  would  be  an  incongruity  in 
incorporating  two  or  more  offenses  in  one  indictment,  as  for 
instance,  forgery  and  perjury,  cannot  be  denied;  but  when 
offenses  of  the  same  character,  differing  only  in  degree,  are 
united  in  the  same  indictment,  the  prisoner  may,  and  ought 
to  be  tried  on  both  charges,  at  the  same  time.  People  v. 
Synders,  12  Wendell,  427;  also,  see  People  v.  Baker,  3  Hill, 
169;  People  v.  McKinney,  10  Mich.,  54,  95;  People  v.  Van* 
Sickle,  29  lb.,  63.  Where  the  same  section  of  a  statute  makes 
two  or  more  distinct  acts,  connected  with  the  same  tmnsactioa 
indictable,  each  one  of  which  may  be  considered  as  represent- 
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ing  a  stage  in  the  same  offense,  they  may  usually  be  coupled 
together,  not  only  in  the  same  indictment,  but  in  the  same 
count.  1  Wharton  Cr.  Law,  6th  ed.,  section  390;  2  lb.,  sectioH 
1466;  State  v,  Morton,  27  Vt„  310;  Com.,  v.  Twhhell,  4 
Cush.,  74;  Com,  v.  Edge^l  Barr,  275;  State  v.  SlickeeylS 
Ark.;  8  Eng.,  397;  State  v.  Perkins,  42  N.  H.,  364;  St<iU 
V,  Stoughton,  2  Ohio  St.,  562;  State  v.  Mackey,  3  Ohio  St., 
363.  Overruling,  State  v.  Kirhy,  1  Ohio  St.,  185;  State  v. 
Hasting,  53  N.  H.,  452. 

Time  and  place  stated  in  first  count  need  not  be  stated  in 
subsequent  counts. 

Where  there  are  several  counts  in  an  indictment  in  the  first 
of  which  the  time  and  place  are  specifically  stated,  it  is  sufii- 
cient  to  allege  in  the  subsequent  counts  that  the  offense  therein 
described  was  then  and  there  committed.  Regina  v.  Crad- 
dork,  2  Denison  C.  C,  21 ;  Regina  v.  Waverton,  2d  Leading 
Cr.  Cases,  112.  State  v,  Evans,  24  Ohio  St.,  208.  Such  as 
stating  "  on  the  day  and  year  aforsaid,"  "  town,  county  and 
state  aforesaid,  etc."  People  v.  Graves,  5  Park.  Cr.  It.,  134. 

Each  count  must  be  a  complete  indictment  of  itself. 

While  it  is  true  that  there  may  be  several  counts,  each  count 
should  be  complete  in  itself,  that  is,  so  far  as  the  description 
and  charging  part  of  the  offense  is  concerned.  State  v.  Lea, 
1  Cold.,  Tenn.,  175;  State  v.  Rice,  3  Heiskell,  Teun.,  215;  1 
Green  Cr.  R,  366. 

Formal  conclusion  in  an  indictment  of  several  counts. 

Where  the  indictment  contains  several  counts,  it  is  suffi- 
cient as  a  formal  conclusion  to  add  to  the  last  count  a<i:ainst 
the  peace  and  dignity  of  the  State,  etc.,  and  not  to  each  cduut 
State  V.  Rice,  3  Heiskell,  115;  1  Green  Cr.  R,  366. 

Should  be  specific  in  its  ciiaege. 

While  the  exact  words  of  the  statute  need  not  be  followed 
in  charging  an  offense,  yet  the  words  used  must  have  the  same 
substantial  meaning  and  import,  and  the  material  facts  which 
constitute  the  offense  must  be  stated  with  such  a  degree  of 
certainty  in  ordinary  and  concise  language,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
wliat  is  intended,  and  the  court  is  to  pronounce  judgment 
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upon  a  conviction  according  to  the  law  of  the  case.  State  v. 
Cure,  7  Iowa,  479;  State  v.  Middleton,  11  lb.,  246;  State  v. 
Eessenkamp,  17  lb.,  25;  State  v.  Allen,  32  lb.,  491;  Siibd.  5, 
section  4305,  Code  1873;  Rev.  1860,  section  4659;  State  v. 
Coulee,  25  Iowa,  on  page  242;  State  v.  Johnson,  26  lb.,  407. 

Statutory  language  used  is  sufficient. 

Generally  an  indictment  is  good  which  follows  the  words 
of  the  statute  upon  which  it  is  framed.  And  many  of  the 
authorities  go  so  far  as  to  hold  that  it  is  suiEcient  if  the 
words  used  in  an  indictment  are  equivalent  to  those  of  the 
statute,  or  of  the  same  substance,  to  a  reasonable  intendment. 
State  V.  Bangher,  3  Blackf.,  307 ;  U.  S.  v.  Wilson,  1  Bald., 
78;  U.  S.  V.  Lancaster*,  2  McLean,  431;  State  v.  Duncan,  9 
Porter,  260;  State  v.  Helm,  6  Miss.,  263;  People  v.  Cham- 
hers,  4  Scam.,  Ill,  351 ;  State  v.  Noel,  5  Blackf.,  548;  State  t>. 
Chambers,  2  G.  Greene,  308;  State  v.  Shaffer,  21  Iowa,  486; 
People  V.  Thompson,  3  Park.  Cr.  R.,  208. 

Statute,  repeal  of  does  not  affect  indictments  under  prior 

LAW. 

The  repeal  of  a  statute  does  not  affect  an  indictment  for  an 
offense  committed  under  a  prior  law.  Section  50,  Code  of 
1873;  Rev.  1860,  section  34;  State  v.  Shiicffer,  21  Iowa,  486. 

Clerical  errors  disregarded. 

Under  section  4302,  Code  of  1873,  Rev.  1860,  section  4656, 
the  on) mission,  misspelling  or  discrepancy  of  a  party's  name 
is  no  ground  of  objection  material  to  an  indictment.  State  v, 
Emevjh,  18  Iowa,  123;  State  v,  Thompson.  19  lb.,  299;  State 
V,  Raymond,  20  lb.,  684;  State  v.  Cunninyham,  21  lb.,  433; 
State  V.  Flynn,  42  lb.,  164. 

Variance — Misspelling  name  of  county  or  state. 

The  misspelling  of  the  name  of  the  State  as  "Sowa"  in- 
stead of  "Iowa,"  or  niisspelling  as  to  name  of  a  county,  will 
not  prejudice  the  substantial  rights  of  the  defendant.  Rev., 
1860,  Sees.  4653,  4659,  4660;  Code,  1873,  Sees.  4299,  4302; 
State  V.  IIi?itermeister,  1  Iowa,  101;  State  v.  Ourlock,  14 
Iowa,  444. 
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Date — On  or  about  is  deemed  sufficient. 

The  precise  time  at  which  the  offense  was  committed  need 
not  be  stated  in  the  indictment,  but  is  siiflScient  if  it  allege 
that  the  offense  was  committed  at  any  time  prior  to  the  time 
of  the  finding  thereof,  except  where  the  time  is  a  material  in- 
gredient in  the  offense.  Code,  1873,  Sec.  4301 ;  Rev.,  1860, 
Sec.  4655;  and  within  the  period  of  the  statutory  limitation, 
although  a  particular  time  is  specified  in  the  indictment. 
State  V,  Lat/toii,  25  Iowa,  194.  In  a  prosecution  for  a  nuisance 
{State  V.  Layton^  25  Iowa,  194),  where  it  is  averred,  as  to  the 
date,  "  on  the  15th,"  it  is  proper  to  show  that  the  act  was 
committed  on  the  Ist  of  the  same  nionth.  State  v.  Curhy. 
In  a  prosecution  for  the  violation  of  the  liquor  law  the  time 
of  selling  need  not  be  averred  nor  proved  on  the  trial.  Stati 
V.  Curie t/y  33  Iowa,  359;  People  v.  Crichton^  6  Park  Cr.  R., 
365;  State  v.  Munsony  40  Connecticut,  475;  2  Green  Cr.  R, 
493;  while  it  is  held  in  State  v.  Morgan^  that  date  must  be 
certain,  that  on  or  about  is  not  sufficient.  13  Florida,  671;  1 
Green  Cr.  II.,  361. 

Indictment. 

An  indictment  must  charge  the  commission  of  the  offeose 
at  a  date  anterior  to  the  presentment  of  the  indictment,  and 
is  a  positive  requirement  which  must  be  observed.  Nelson  t?. 
State^  1  Texas  Court  of  Appeals,  556;  Joel  v.  State^  28  Texas, 
642. 

Style  of  process. 

Article  5,  "Judicial  Department,"  section  8,  Constitution 
of  Iowa,  Code  1873,  page  779:  The  style  of  all  process  shall 
be  "  The  State  of  Iowa,"  and  all  prosecutions  shall  be  con- 
ducted in  the  name  and  by  the  authority  of  the  same.  It  is 
held  that  to  omit  the  word  "The"  State  of  Iowa,  or,  in  the 
body  of  an  indictment,  *•  in  behalf  of  said  State  of  Iowa," 
instead  of  "in  behalf  of  Hhe'  State  of  Iowa,"  will  not  vitiate 
an  indictment.  State  v.  Harrimany  2  G.  Greene,  on  page 
277.     State  v.  Wrocklege^  1  Iowa,  168. 

Figures  instead  of  written  w^ords. 

Figures  do  not  vitiate  an  indictment.  Code  of  1873, 
Sec.  4297;  State  v.  Seamons^  1  G.  Greene,  418;    SMa  t^. 
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XVinfieU^  3  G.  Greene,  339;  State  v.  Hodgedorty  3  Vern., 
481;  while  it  was  held  in  State  v.  Finch  that  words  and  not 
figures  must  be  used.    French  v.  State^  6  Blackf.,  533. 

Day  and  date. 

To  allege  ''on  a  certain  day,  and  also  on  divers  other  days 
and  times,"  is  held  good.    People  v.  AdamSy  17  Wendell,  475. 

Deadly  weapon — Description  of. 

Where  the  indictment  alleged  that  the  assault  was  com- 
mitted with  a  "deadly  weapon"  it  was  held  to  be  a  sufficient 
description.  State  v.  SeamonSj  1  G.  Greene,  418.  In  case 
of  an  assault,  or  assault  and  battery.  State  v.  Kruger^  1 
Nebraska,  365. 

In  a  felony  indictment  should  allege  the  weapon  to  be 

DEADLY. 

If  tlie  act  is  done  with  a  wea^>on  which  imports  its  deadly 
character,  such  as  a  sword,  gun  or  pistol,  it  would  be  sufficient 
to  describe  it  by  its  name;  but  in  other  cases  the  instrument, 
or  thing  used,  should  be  described,  and  charged  to  be  deadly. 
State  V.  KrugeVy  1  Nebraska,  365. 

PbOOEEDINOS    in    REM — VENtlE — DISTINCTION    IN    PROCEEDINGS 
AS  AGAINST  INDIVIDUAL  OR  BUILDING. 

Where  the  prosecution  is  directly  against  an  individual 
for  the  commission  of  a  crime,  committed  in  a  certain  build- 
ing or  place,  and  not  against  the  building  or  premises  directly, 
it  is  not  necessary  to  describe  the  property  by  local  descrip- 
tion, but  simply  the  county  as  the  venue.  State  v,  Crogan^  8 
Iowa,  523;  State  v.  Krelgy  13  Iowa,  462;  King  v.  Taylor^  3 
B.  &  C,  502;  2  Hill,  558;  State  v.  Schilling,  14  Iowa,  456; 
State  V.  Becker^  20  Iowa,  438. 

AlXEOATION  OF  LOCAL  DESCRIPnON  IF  ALLEGED  MUST  BE  PROTED. 

Although  an  allegation  of  local  description  is  not  nee* 
cssary  in  a  certain  class  of  cases,  yet  if  alleged  the  same  must 
be  proved.  State  v.  Crogan^  8  Iowa,  523;  People  v.  Slater^ 
5  Hill,  401;  Saine  v.  Ilonei/tnany  3  Denio,  121;  Shaw  v. 
Wrlgleyy  2  East,  500;  7  Iowa,  243. 

One  good  count  supports  a  general  finding. 
As  a  general  rule  one  good  count  will  support  a  general 
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verdict  though  some  of  the  counts  may  be  held  not  good. 
State  V.  Forsyth^  6  Ohio,  25;  State  v.  Stovgkton  and  Hud- 
son,  2  Ohio  St.,  5C3;  3  Denio,  97;  People  v.  Steln^  1  Park 
Cr.  R.,  202,  246;  People  v.  Gilkimon,  4  Park  Cr.  R.,  26; 
People  V.  Creighton,  6  Park  Cr.  R.,  363;  8  Wend.,  210;  3 
Hill,  198;  1  Johnson,  320;  6  Gray,  274;  6  N.  H.,  352;  59 
N.  Y.,  122. 

Amending  indictment  and  information  wrtiten  by  pencil, 
bed  ob  blue  ink. 

In  an  information  at  the  suit  of  the  crown,  the  attorney 
general  is  entitled,  as  a  matter  of  right,  to  amend  the  inform- 
ation on  payment  of  costs.  Attorney  General  v.  Ray^  11  M. 
&  W.,  464;  7  Jnr.,  561;  12  L.  J.,  Exch.,  352.  So,  the  adding 
a  word,  in  pencil  mark,  before  the  indictment  is  found  by  the 
grand  jury,  does  not  vitiate  the  indictment.  The  court  ob- 
serves **  there  is  no  statute  in  Ohio,  nor  any  rule  of  common 
law,  nor  any  principle  of  ordinary  sense,  that  will  avoid  an 
indictment  merely  because  one  letter  in  the  whole  indictment 
is  added  to  some  one  word  in  pencil,  but  if  written  in  red, 
blue  or  yellow  ink,  who  is  bold  enough  to  say  that  it  is  such 
a  departure  from  usage  that  it  vitiates  the  indictment?  We 
apprehend  no  one."  State  v.  May^  14  Ohio,  464.  So  where 
witnesses  have  been  omitted  on  the  back  of  an  indictment,  it 
may  be  corrected.  State  v.  Flynn^  42  Iowa,  164;  also,  gener- 
ally, Roscoe's  Cr.  Ev.,  7th  ed..  Sec.  206. 

Statutory  offenses — Descpiption. 

When  a  statute  describes  an  offense  by  terms  constituting 
rather  a  legal  conclusion  than  a  statement  of  the  facts  constitut- 
ing it,  the  indictment  must  specifically  describe  the  offense  by  a 
statement  of  the  facts.  Thus,  in  Virginia,  under  a  statute 
which  constituted  ''attempts"  to  commit  certain  offenses  ''mis- 
demeanors," it  was  held  not  suflScient  to  allege  an  "attempt 
to  maim,"  in  the  language  of  the  statute,  the  particulars  of 
the  attempt  were  required.  Clark^a  Case^  6  Gratton,  675; 
Commonwealth  v.  Gillespie^  7  Serg.  &  Rawle,  469;  State  v. 
Brandt,  41  Iowa,  608. 

Fiorrnous  names. 
To  refer  to  a  defendant  in  an  indictuient  as  "a  man  in  Tor- 


IimicTMENT — FosM  AND  Bequisites.  523 

ncr  Hall "  is  not  sufficient.  It  is  only  where  the  defendant's 
name  cannot  be  discovered  that  it  is  permitted  to  the  State  to 
describe  him  by  a  fictitious  name,  with  the  statement  that  his 
real  name  is  unknown.    State  v.  Geiger^  5  Iowa,  483. 

Exceptions  and  proviso  as  an  allegation  in  an  indictment. 

Under  the  Iowa  liquor  law,  where  it  is  illegal  to  sell  intoxi- 
cating liquor,  "except"  those  holding  a  permit,  or  for  mechan- 
ical, medical,  culinary, and  sacramental  purposes,  and  providing 
for  the  obtaining  a  permit,  and  in  section  1555,  Code  of  1873, 
provided  that  nothing  in  said  chapter  shall  bo  so  construed  as 
to  forbid  the  manufacture  and  sale  of  beer,  cider  from  apples, 
or  wine  from  grapes,  currants,  or  other  fruits,  grown  in  this 
State.  See  chapter  entitled  "Prohibitory  Liquor  Law."  It 
is  well  settled  by  adjudicated  cases  under  that  law  that  these 
exceptions  and  provisos  need  not  be  set  out  in  the  information 
or  indictment,  nor  proved  by  the  State,  and  not  to  be  within 
the  exceptions.  Such  is  a  matter  of  defense  to  be  set  up  and 
proved  by  the  defendant.  State  v.  Beneke^  9  Iowa,  204;  State 
V.  Becker^  20  Iowa,  439;  State  v.  Curley^  33  Iowa,  359;  State 
V.  Jordan^  39  Iowa,  387;  State  v.  Stapjp^  29  Iowa,  551;  6Vm- 
monwealth  v.  Hart^  11  Cush.,  130;  2  Green  Cr.  K.,  251.  So 
under  the  Kansas  law,  restraining  dram-sliops  and  taverns 
outside  of  city  limits  from  selling  intoxicating  liquors,  it  was 
held  that  the  act  excepting  cities  from  its  operations  is  not 
one  of  those  exceptions  necessary  to  be  negatived  in  the  in- 
dictment. State  V.  Thompson^  2  Kansas,  433.  It  may  be 
conceded  to  be  a  well  settled  principle  of  law  that  where  an 
offense  is  created  by  statute,  and  an  exception  is  made,  either 
by  another  statute,  or  by  another  and  substantive  or  distinct 
clause  of  the  same  statute,  or  the  matter  of  exception  or  pro- 
viso enter  into  and  become  a  part  of  the  description  of  the 
offense,  or  a  qualification  of  the  language  defining  or  creating 
it,  it  is  not  necessary  for  the  prosecutor,  either  in  the  indict- 
ment or  by  evidence,  to  show  that  the  defendant  does  not 
come  within  the  exception,  but  is  a  matter  of  defense.  1 
Ai-ch hold's  Cr.  Practice  and  Pleading,  6th  ed.,  118;  State  v. 
Stanglein^  17  Ohio  St.,  453;  State  v.  Thompson^  2  Kansas, 
433;  United  States  v.  Cook,  17  Wallace,  168.  And  though  it 
be  in  the  same  section  or  succeeding  sentence.  Commonwealth 
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Green  Cr.  R.,  92.  The  confusion  which  Beems  to  exist  in 
regard  to  this  rule  has  arisen  fi*oin  the  various  modes  adopted, 
the  indefinite  language  used  in  defining  it,  and  the  innl- 
tlplicity  of  forms  in  which  qualifications  and  exceptions 
are  introduced  into  statutes.  The  point  seems  to  be,  what 
constitutes  tlie  enacting  clause,  within  the  meaning  of  the 
different  decisions.  It  is  said  in  State  v.  Stafu/lelti,  "a  nega- 
tive averment  to  the  matter  of  an  exception  or  proviso  in  a 
statute,  is  not  requisite  in  an  indictment,  unless  the  matter  of 
such  exception  or  proviso  enter  and  become  a  part  of  the  des- 
cription of  the  offense,  or  a  qualification  of  the  language 
defining  or  creating  it,"  as  by  saying  that  none  shall  do  the 
act  prohibited,  except  in  the  cases  thereinafter  excepted.  Such 
is  a  matter  of  defense.  But  where  the  proviso  adds  a  qualifi- 
cation to  the  enactment,  so  as  to  bring  a  case  within  it,  but 
for  the  proviso,  would  be  without  the  statute,  the  exception 
mast  be  negatived.  Connover  v.  Porter^  14  Ohio  St.,  453; 
Wharton's  Am.  Cr.  Law,  Vol.  1,  Sees.  378-9,  7th  ed.,  379. 
An  act  prohibiting  gaming,  under  the  Revision  of  1859,  Sec 
4,  page  274,  Laws  of  Iowa,  where  the  act  of  gambling  was 
prohibited,  excepting  "games  of  athletic  exercise,"  it  was 
held  tliat  the  negative  exception  in  a  penal  statute  need 
not  be  set  out  in  the  indictment.  4  Hawkins  P.  C,  67; 
State  V.  Pofnp,  3  G.  Greene,  276.  In  United  States  i\ 
Cook,  the  court  held  that  under  the  following  proviso,  ^""Pro- 
videdy  that  nothing  herein  contained  shall  extend  to  any  per- 
son or  persons  fleeing  from  justice"  (1  Stat,  at  Large,  119),  it 
was  not  necessary  to  allege  the  exception  in  the  indictment 
17  Wallace,  168;  2  Green's  Cr.  R,  88.  So,  under  the  laws 
of  Iowa  governing  the  limitation  of  actions,  the  period 
during  which  the  defendant  is  not  within  the  State  shall  not 
be  taken  as  part  of  the  limitation.  Sec.  2814,  Code  of  1851; 
Sec.  4160,  Code  of  1873.  But  this  proviso  need  not  be  nega- 
tived in  the  indictment.  State  v,  Swisey^  7  Iowa,  409.  If 
tlie  language  of  a  section  defining  an  offense  is  so  entirely 
separable  from  the  exception  that  the  ingredients  constitating 
the  offense  may  be  accurately  defined,  without  any  snch  refer- 
ence to  the  exception,  the  pleader  may  safely  omit  any  such 
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reference,  as  the  matter  contained  in  the  exception  is  a  matter 
of  defense.  Steel  v.  Smithy  1  Barn.  &  Aid.,  99;  United  States 
V.  Cook,  17  Wallace,  1G8.  However,  if  the  crime  cjtnnot  he 
properly  described  withont  the  exception,  the  same  should  \ye 
set  out.  State  v,  Abhej/y  29  Verm.,  GO.  But  it  is  held  in 
some  cases  that  the  exception  in  a  limitation  act  must  be 
averred  in  the  indictment.  State  v.  Bryan,  19  La.  Ann.,  435; 
United  States  v.  WatklnSy  3  Crancli  C.  C,  550;  People  v. 
Miller,  12  CaL,  294;  State  v.  McLane,  4  Geo.,  340. 

Observance  of  the  Lord's  day — Exceptions — Pleadings. 

Under  section  4072,  Code  of  1873,  prohibiting  the  doing  of 
labor,  except  only  works  of  necessity  or  charity,  on  the  Lord's 
day,  is  clearly  within  the  enacting  clause,  and  such  clau.se  can- 
not be  read  without  reading  the  exception.  In  an  indictment 
or  information  nnder  sucli  sections,  it  is  doubtless  necessary 
to  negative  the  exception;  laboring  or  traveling  merely  is  not 
forbidden;  hut  for  unnecessary  hibor,  not  required  as  a  matter 
of  necessity  or  charity,  the  absence  of  necessity  or  charity  is 
a  constitntent  part  of  the  description  of  the  acts  prohibited. 
Com,  V.  Hart,  11  Couch.,  330;  2  Green's  Cr.  R,  250.  To  the 
same  effect,  Whitwicks  v,  Oshaston,  1  Levinz,  26;  8  Term 
R.,  542;  ThibauH  v,  Gibson,  12  Meeson  &  Welsloy,  84,  94; 
Smith  t).  Moore,  6  Greenleaf,  274;  State  v.  Reynolds,  2  Nott 
&  McCord,  365;  4  Johnson,  301.  The  word  ''  except"  is  not 
necessary  in  order  to  constitute  an  exception  within  the  rule; 
the  words  "unless,"  "other  than,"  "not  being,"  "not  hav- 
ing," &c.,  have  the  same  legal  effect,  and  require  the  same 
form  of  pleading.  7  Term  II.,  27;  1  Term  R.,  141;  1  Leach  C. 
C,  4th  ed.,  102;  Com,  v.  Maxwell^  2  Pickering,  139;  State  v. 
Batler,  17  Vermont,  145;  1  East  P.  C,  166,  167;  2  Green's 
Cr.  R.,  251.  But  the  latter  part  of  Sec.  4072,  Code  of  1873, 
eannot  be  said  to  be  within*this  rule,  where  it  refers  to  that 
class  who  concientiously  observe  the  seventh  day  of  the  week 
as  the  Sabbath,  and  others  named  in  the  last  part  of  8:iid  sec- 
tion; this  is  not  a  i>art  of  the  enacting  clause,  and  is  a  mere 
matter  of  defense  for  a  defendant  to  establish.  So,  where  a 
statute  provides  that  whoever,  having  a  husband  or  wife  liv- 
ing, marries  another  person,  "  shall  except  in  cases  mentioned 
in  the  following  section,  be  deemed  guilty  of  polygamy." 
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Held  that  an  indictment  under  that  statute  need  not  negative 
the  exception.  Coin.  v.  JenningSy  121  Mass.,  47;  23  Am. 
R,  249. 

Must  be  presented  in  open  court. 

Under  section  4294,  Code  of  1873,  the  grand  jury  must 
present  this  indictment  in  open  court,  in  presence  of  the  jury, 
and  the  same  sliould  be  filed  and  placed  on  record.  St<iU  v. 
Glover  and  Nevin^  3  G.  Greene,  249 ;  People  v,  Rain^y^  3 
Gillman,  III.,  72. 

Indorsement — True  bill— ^Evidence  of  finding. 

It  is  held  that  the  indorsement  and  signature  of  the  fore- 
man are  the  evidences  of  findings  of  the  grand  jury,  witliout 
which  the  court  should  never  permit  the  indictment  to  be  en- 
tered of  record.  People  v.  Gardner^  3  Scam.,  111.,  83;  Peo- 
ple V.  Mc Kinney,  2  Gihnan,  III.,  540;  3  G.  Greene,  249; 
State  V.  Dixon,  4  G.  Greene,  381;  Morris,  332.  So  an 
indorsement  and  record:  "A  true  bill,  Sillas  0.  Pierson, 
Foreman  of  the  grand  jury,"  presented  and  filed  in  open 
court,  in  presence  of  the  grand  jury.  May  24, 1854,  with  name 
of  clerk,  is  a  suflScient  compliance  with  the  law.  State  v. 
Wrocklege,  1  Iowa,  167.  But  the  failure  of  the  clerk  to  make 
indorsement  is  not  sufficient  to  invalidate  the  proceedings. 
So  where  the  indictment  was  properly  indorsed  by  the  fore- 
man as  a  true  bill,  but  the  clerk's  entry  did  not  show  that  it 
was  presented  by  the  foreman  in  open  court  in  presence  of 
the  jury,  is  not  a  sufficient  cause  to  set  aside  the  indictment. 
State  V.  Art,,  6  Iowa,  511;  State  v.  Shepardy  10  lb.,  136; 
State  V,  Jolley,  7  lb.,  15. 

"Witn^:sses — Indorsement  of  names  on  back  of  indictment — 
Misspelling  of  names. 

Under  section  4293,  Code  of  1873,  the  names  of  witnesses 
examined  before  the  grand  jury  must  be  indorsed  on  the  indict- 
ment, except  for  rebuttal.  See  10  Iowa,  98;  13  lb.,  284, 
Fet  the  misspelling  of  a  name,  such  as  *'  E.  Kimberling  *'  in- 
stead of  "  Kamberling;"  "  L.  H.  Mason,"  instead  of  "Levi  BL 
Mason;"  "Ex-Sheriff  Upright,  Rockford,  III.,"  instead  of 
"  Morris  J.  Wright;"  "  N.  W.  Tompkins,"  instead  of  "Silas 
W.  Tompkins;"  "  A.  B.  Dayton,"  instead  of  "Abraham  Day- 
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ton,"  18  not  sufBcient  grounds  to  prevent  the  witnesses  from 
testifying,  and  it  may  be  shown  that  they  are  the  same  per- 
sons who  testified  before  the  grand  jury.  State  v.  Houston^ 
4  G.  Greene,  437;  State  v.  Pierce^  8  Iowa,  231;  State  v. 
McComh,  18  lb.,  43;  State  v.  Stanleg,  33  lb.,  528;  State  v. 
Flinn^  42  lb.,  164.  However,  care  should  be  used  to  avoid 
such  errors. 

Incompetent  evtdenoe  not  sufficient  grounds  to  set  aside 

AN  indictment. 

Under  Sec.  4337,  Sub-div.  4,  Code  of  1873,  the  fact  of  in- 
competent witnesses  appearing  before  the  grand  jury  is  not  a 
sufficient  ground  to  set  the  indictment  aside.  The  object  is 
to  exclude  outsiders  or  spectators  from  the  jury  room.  State 
V.  Tucker,  20  Iowa,  509. 

Lost  indictment,  effect  of. 

Where  an  indictment  is  lost  and  a  second  one  is  found,  and 
quashed,  or  set  aside,  and  the  first  one  is  recovered,  it  is  held 
that  the  second  indictment  did  not  supersede  the  first.  State 
V.  Reddafij  4  G.  Greene,  137;  State  v.  Whit?nore,  5  Pick., 
247;  People  v.  Mrmroe,  20  Wendell,  108. 

Motion  to  bet  aside  irregularities — Burden  of   showing. 

The  burden  of  showing  irregularities  in  an  indictment,  is 
on  the  defendant,  and  the  State  is  not  required  to  establish, 
in  the  first  instance,  a  compliance  with  the  law.  State  v. 
Hartmarij  10  Iowa,  589. 

Waiver  of. 

While  an  indictment  may  be  assailed  by  motion,  for  the 
reason  that  the  witnesses'  names  are  not  indorsed  on  the  in- 
dictment, and  this  should  be  sustained  unless  corrected  by 
the  State,  yet  if  such  motion  is  not  made,  the  witnesses 
may  be  examined  on  trial.    State  v.  Flynn,  42  Iowa,  164. 

Will  not  be  set  aside  for  the  reason  that  an  examina- 
tion IS  PENDING  BEFORE  A  MAGISTRATE  AT  THE  SAME  TIME. 

If  an  examination  is  pending  before  a  magistrate,  and  an 
indictment  also  found  and  presented  at  the  same  time,  this  is 
not  a  suflScient  cause  to  quash  the  indictment.  People  v. 
Hefferman,  5  Park.  Cr.  R,  393. 
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Allegation  of  word  "did." 

An  indictment  is  fatally  defective  wliicli  fails  to  allege  that 
the  accused  did  tlie  acts  charged  as  constituting  tlio  offensa 
State  V,  ITutchhison^  26  Texas,  111;  State  v,  Dougherty^  30 
Texas,  360;  Edmondson  v.  St-ate^  41  Texas,  496;  E wing  v. 
State^  1  Texas,  Conrt  of  Appeals,  362. 

Surplusage. 

Allegations  that  are  considered  mere  surj)lasage  do  not 
vitiate  indictment.  People  v.  Jackson^  3  Hill,  94;  Zo/iman 
V.  People,  1  N.  T.,  380;  State  v.  Uayden^  45  Iowa,  11;  Za 
Beau  V.  People,  6  Park.  Cr.  R.,  361. 

Degree  op  offenses. 

It  is  well  settled  that  in  charging  the  greater  it  includes  all 
inferior  grades  of  the  same  nature,  such  as  an  assault  and  bat- 
tery, includes  an  assault,  or  an  assault  with  intent  to  commit 
great  bodily  injury,  includes  a  battery  or  simple  assault,  bo  it 
is  held  on  a  charge  for  maiming,  a  conviction  might  be  had 
for  a  battery,  though  the  assault  or  battery  is  not  charged. 
Benhain  v.  State,  1  Iowa,  542;  2  Eng.,  874;  Stewart  v.  State^ 
5  Ilann.,  2a;  State  v.  Kennedy,!  B\d.iikt,  233;  White  v. 
People,  32  N.  Y.,  465. 

Amending  indictment. 

In  case  of  State  v.  Merchant^  38  Iowa,  376,  in  relation  to 
amending  an  information,  "An  information  stands  upon  dif- 
ferent grounds  from  an  indictment  and  is  amendable." 
Citing  Bishop's  Criminal  Procedure,  Vol.  I,  section  611,  and 
cases  cited;  Stnte  v,  Weare^  38  N.  Y.,  319,  and  cases  cited. 
But  this  case  of  State  v.  Weare  cannot  be  found  where  re* 
ferred  to,  nor  in  the  Digest,  and  must  be  a  mistake  in  tha 
citation. 

Innocence  presumed. 

In  criminal  cases,  the  rule  is,  that  the  person  charged, i»] 
presumed  to  be  innocent  until  his  guilt  is  proved.  Ttoeedjj 
V.  State,  5  Iowa,  334. 
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SANITY  OF  A  DEFENDANT  BEFORE  TRIAL  OR 

AFTER  CONVICTION. 

[ection  4620.  When  a  defendant  appears  for  arraignment, 
.1,  judgment,  or  on  any  other  occasion  when  he  is  required, 
k  reasonable  doubt  arise  as  to  his  sanity,  the  court  must 
er  a  jury  to  be  empaneled  from  the  trial  jurors  in  attend' 
e  at  tlie  term,  or  who  may  be  summoned  by  the  direction 
\he  court,  as  provided  in  this  Code,  to  enquire  into  the 

m 

Iec.  4621.  The  arraignment,  trial,  judgment,  or  other  pro- 
lings,  as  the  case  may  be,  must  be  suspended  until  the 
Btion  of  insanity  is  determined  by  the  verdict  of  the  jury. 
Ieo.  4622.  The  trial  for  the  question  of  insanity  must  pro- 
i  in  the  following  order: 

.  The  counsel  of  the  defendant  must  offer  the  evidence  in 
port  of  the  allegation  of  insanity; 

.     The  district  attorney  must  then  offer  the  evidence  in 
port  of  the  case  on  the  part  of  the  State; 
.     The  parties  may  then   respectively  offer  rebutting  evi- 
ce  only,  unless  the  court,  for  good  reason,  in  furtherance 
ustice,  })ermit  them  to  offer  evidence  upon  their  original 

.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
ted  on  either  side,  or  both  sides,  without  argument,  the 
rict  attorney  must  commence,  and  the  defendant's  counsel 
elude  the  argument  to  the  jury; 

.  If  more  man  one  counsel  on  each  side  argue  the  case  to 
jury,  they  must  do  so  alternately; 

.  The  court  shall  then,  on  motion  of  either  party,  charge 
jury.  The  provisions  of  this  Code,  so  far  as  the  same  are 
licable,  and  not  herein  changed,  shall  regulate  the  trial  of 
question  of  insanity. 

EC.  4623.     If  the  jury  find  that  the  defendant  is  sane,  the 
ceedings  on  the  indictment  shall  be  resumed. 
EC.  4624     If  the  jury  find  the  defendant  insane,  the  pro- 
lings  on   the  indictment  shall   be  suspended  until  he  be- 
les  sane,  and  the  court,  if  it  deem  his  discharge  dangerous 
the  public  peace  or  safety,  may  order  that  he  be  in   the 
mtime  committed  by  the  sheriff  to  the  Iowa  Insane  Hos- 
d,  and  that  upon  his  becoming  sane,  he  be  delivered  by 
superintendent  of  the  hospital  to  the  sheriff. 
Ieo.  4625.     The  commitment  of  the  defendant,  as  provided 
he  last  section,  exonerates  his  bail,  or  entitles  a  person  au- 
rized  to  receive  the  property  of  the  defendant,  to  a  return 
the  money  he  may  have  deposited  instead  of  bail. 
Iec.  4626,     If  the  defendant  bo  received  into  the  hospital, 
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he  ranst  be  detained  there  until  he  becomes  sane.  When  he 
becomes  sane,  the  superintendent  of  the  hospital  must  give 
notice  of  that  fact  to  the  sheriff  and  to  the  district  attorney 
of  the  proper  district.  The  sheriff  must  thereupon,  without 
delay,  bring  the  defendant  from  the  hospital,  and  place  him 
in  the  proper  custody  until  he  be  brought  to  trial  or  judgment 
as  the  case  may  be,  or  be  legally  discharged. 

Sec.  4627.  The  expense  of  sending  the  defendant  to  the 
hospital,  bringing  him  back,  and  any  other  expense  incurred, 
are  to  be  paid  in  the  first  instance  by  the  county  from  which 
lie  was  sent,  but  the  county  may  recover  from  the  estate  of  the 
defendant,  if  he  have  any,  or  from  a  relative,  or  another 
county,  town,  township,  or  city,  bound  to  provide  for  or  main- 
tain him  elsewhere. 

Sec.  4628.  Sheriffs  for  delivering  persons  found  to  be  in- 
sane, under  the  provisions  of  this  chapter,  are  entitled  to  the 
same  fees  therefor,  as  are  allowed  for  conveying  convicts  to 
the  penitentiary. 

Insanity — Arraignment  of  defendant  fob  trial. 

An  inquiry  as  to  the  mental  condition  of  the  prisoner,  un- 
der section  5015,  Eevision  of  1860,  which  is  substantially  like 
section  4620,  Code  of  1873,  should  be  limited  to  the  time 
when  he  appears  for  arraignment,  or  to  the  occasion  which 
renders  such  inquiry  proper,  and  should  not  relate  to  the  time 
at  which  the  offense  of  which  he  is  accused  was  committed. 
State  V,  Arnold,  12  Iowa,  480. 

As  to  insanity  in  general,  see  "Defenses." 

Question  to  be  adjudicated. 

The  question  to  be  submitted  upon  an  examination  of  this 
character  is,  as  to  whether  the  prisoner  is  of  sufficient  intel- 
lect to  comprehend  the  course  of  proceedings  at  the  tiral,  so 
as  to  make  a  proper  defense.    7  Carr.  &  P.,  303. 

Misdemeanobs. 

This  examination  applies  to  misdemeanors  as  well  as  felo- 
nies. Bex  V.  Little,  Euss.  &  Ry.,  430;  and,  also,  to  all  offenses. 
1  Euss.  on  Crimes,  7tli  ed.,  marginal  page  16;  39  and  40  0.) 
3,  chapter  94,  section  2;  1  Arch.  Cr.  Pr.  &  PL,  6th  ed.,  5. 

Burden  of  pboof  and  issue. 

When  a  jury  is  empaneled  to  try  the  sanity  of  a  prisoner 
under  this  law,  the  prosecution  first  introduces  its  evidence 
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to  prove  tlie  sanity  of  the  prisoner,  and  has  the  opening  and 
closing.     Sex  v.  DaviSj  3  Carrington  &  Kerwan,  328. 

Finding  of  jttry  without  evidence. 

The  jury,  upon  an  issue  of  this  character,  may  adjudge  the 
state  of  mind  of  the  prisoner  from  his  demeanor  during  the 
examination,  and  may  find  him  to  be  insane  without  any  evi- 
dence being  introduced,  and  that  it  is  not  necessary  to  ask  him 
whether  he  desired  to  cross-examine  witnesses  or  make  any 
remarks,  1  Kuss.,  on  Crimes,  7th  ed.,  marginal  page  16; 
Regina  v.  Goodey  7  Adolphns  &  Ellis,  Q.  B.,  536. 

Instructions. 

For  instructions  to  the  jury  in  a  question  of  the  insanity 
of  the  prisoner,  see  People  v.  Lake^  2  Park  Cr.  R.,  215,  in 
which  the  charge  of  the  court  to  the  jury  is  set  out  in  full. 

Courts — Jurisdiction. 

The  common  law  applies  to  inferior  as  well  as  superior 
courts,  and  under  our  laws,  in  Sec.  4620,  Code  of  1873,  the 
foregoing  provision  would  apply  to  justices  and  other  inferior 
courts  as  well  as  to  District  Courts.  For  there  is  no  good 
reason  why  a  prisoner  should  be  tried  in  any  court  for  a  public 
offense  when  there  is  cause  for  believing  that  he  is  incapable 
of  making  a  proper  defense,  as  the  common  and  statute  law 
both  forbid  the  trial,  sentencing,  or  punishment  of  an  insane 
person  for  a  crime  while  he  continues  in  that  state.  People 
V.  Freema7i,  4  Denio,  9;  Hale  P.  C,  34  &  35;  4  Bl.  Com., 
395;  1  Chitty  Cr.  L.  (ed.  1841),  761. 

Partial  insanity. 

But  one  capable  of  rightly  comprehending  his  own  con- 
dition in  reference  to  the  proceeding  against  him,  and  of  con- 
ducting his  defense  in  a  rational  manner,  is  not  insane,  within 
the  meaning  of  the  rule,  though  on  some  other  subjects  his 
mind  may  be  deranged.    Freeman  v.  People^  4  Denio,  9. 

Impaneling  jury — Cause  for  challenge. 

It  is  good  cause  of  challenge  that  the  juryman  has  formed  and 
expressed  an  opinion  that  the  prisoner  was  guilty  of  the  act 
charged.    4  Denio,  9. 
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Peremptory  challenges. 

On  such  a  prellniinary  trial  the  defendant  is  not  entitled  to 
peremptory  challenges,  but  for  cause  only.  4  Denio.,  9;  2 
Hall  P.  C,  267,  C.  35;  Foster's  Cr.  L.,  42. 

Bill  of  exceptions  does  not  lie. 

A  bill  of  exceptions  does  not  lie  to  review  questions  deter- 
mined on  the  trial  of  such  collatteral  issue.     lb. 

Oath,  form  of. 

The  oath  to  the  jury  may  be  given  in  the  following  form: 
You  do  solemnly  swear,  that  you  will  diligently  inquire  into, 
and  true  presentment  make,  on  relation  of  the  State  of  Iowa 
V.  W.  F,  Stone^  whether  the  said  defendant  be  insane  or  not; 
and  a  true  verdict  give  according  to  the  laws  given  to  you  by 
the  court,  and  to  the  best  of  your  ability. 

INTENT. 

The  rule  of  law  has  long  been  settled,  that  a  person  who 
does  an  act  willfully,  necessarily  intends  that  which  must  be 
the  consequences  of  his  act.  Rex  v.  Sarrinfftan,  Russ  &  R, 
207;  Hex  v.  Dixon,  3  M.  &  S.,  15;  Com,  v,  DreWy  4  Mass., 
391;  State,  v.  Crillich,  7  Iowa,  311.  If  the  intent  in  a  case 
must  have  distinct  and  substantive  proof,  it  would  almost 
always  be  impossible  to  convict  where  the  defendant,  in  a 
burglary  did  not  succeed  in  goinc^  beyond  the  mere  breaking 
and  entering,  for  no  one  could  tell  what  his  ultimate  inten- 
tions were.  The  intent  may  be  inferred  from  facts.  Sttite  v. 
Maxwell,  42  Iowa,  211. 

Intent  gist  of  the  offense. 

Where  the  intent  is  the  gist  of  the  offense  it  must  be 
proved  as  laid  in  the  indictment,  and  this  from  acts  of  defend- 
ant. State  V.White,  41  Iowa,  316;  see,  also,  note  on  page  274, 
2  Green  Cr.  R. 

JUDGMENT. 

Section  4495.  Upon  a  verdict  of  not  guilty  for  the  de- 
fendant, or  special  verdict  upon  which  a  judgment  of  acquit- 
tal must  be  given,  the  court  must  render  judgment  of  acquit- 
tal immediately. 
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Sbo.  4496.  Upon  a  plea  of  guilty,  upon  a  verdict  of  guilty, 
or  a  special  veraict,  upon  wliich  a  judgment  of  conviction 
mast  be  rendered,  the  court  must  fix  a  time  for  pronouncing 
judgment.  Tlie  time  appointed  for  pronouncing  judgment 
must  be  at  least  three  days  after  the  verdict  is  rendered,  if  the 
court  remain  in  session  so  long,  or  if  not,  as  i*emote  a  time  as 
can  reasonably  be  allowed,  but  in  no  case  can  the  judgment 
be  pronounced  in  less  than  six  hours  after  the  verdict  is  ren- 
dered. 

Sec.  4497.  For  the  purpose  of  judgment,  if  the  convic- 
tion be  for  a  felony,  the  defendant  must  be  personally  present; 
if  it  be  for  misdemeanor,  judgment  may  be  pronounced  in 
liis  absence. 

Sec.  4498.  If  the  defendant  has  been  discharged  on  bail, 
or  has  deposited  money  instead  thereof,  and  does  not  appear 
for  judgment  when  his  personal  appearance  is  necessary,  the 
court,  in  addition  to  the  forfeiture  of  the  undertaking  of  bail, 
or  money  deposited,  may  make  an  order  directing  the  clerk 
to  issue  a  bench  warrant  for  his  arrest. 

Sec.  4499.  The  clerk,  on  the  application  of  the  district 
attorney,  may,  accordingly,  at  any  time  after  the  order, 
whether  the  court  be  in  session  or  not,  issue  a  bench  warrant 
into  one  or  more  counties  for  his  arrest. 

Sec.  4500.  The  bench  warrant  may  be  substantially  in 
the  following  form: 

County  of 

Toe  State  of  Iowa, 
To  any  Peace  Officer  in  the  State: 

A.  B,  having  been  duly  convicted  on  the. . .  .day  of , 

A.  D.  18..,  in  the  district  court  of county,  of  the 

crime  of  (here  designate  it  generally,  as  in  the  indictment). 

You  are,  therefore,  hereby  commanded  to  arrest  the  said  A. 

B.  and  bring  him  before  said  court  for  judgment,  if  it  be 
then  in  session,  or  if  it  be  not  then  in  session,  you  deliver 
him  into  the  custody  of  the  sheriff  of  said  county. 

Given  under  my  hand  and  the  seal  of  said  court,  at 

[seal.]  any  office  in ,  in  said  county,  this— day  of 

,  A.  D.  18—. 

By  order  of  the  court. ,  Clerk. 

Sfia  4501.  The  bench  warrant  may  be  served  in  any 
county  in  the  State. 

Sec.  4502.  Whether  the  bench  warrant  be  served  in  the 
county  where  it  was  issued,  or  in  another  county,  the  officer 
mast  arrest  the  defendant  and  bring  him  before  the  court,  or 
commit  him  to  the  officer  mentioned  in  the  warrant  according 
to  the  command  thereof. 

Seo.  4503.    When  the  defendant  appears  for  judgment,  he 
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shall  be  informed  by  the  court,  or  by  the  clerk  under  its  di- 
rection, of  the  nature  of  the  indictment,  and  of  his  plea,  and 
the  verdict,  if  any  thereon,  and  must  be  asked  whether  he 
have  any  legal  cause  to  show  why  judgment  should  not  be 
pronounced  against  him. 

Sec.  4504.  He  may  show  for  cause  against  the  judgment, 
that  he  is  insane,  or  any  sufficient  ground  for  a  new  trial,  or 
in  arrest  of  judgment. 

Sec.  4505.  If  the  court  is  of  opinion  that  tliere  is  reason- 
able ground  for  believing  him  insane,  the  question  of  his 
insanity  shall  be  determined  as  provided  in  this  Code,  and  if 
he  is  found  to  be  insane,  such  proceedings  shall  be  had  as  are 
herein  directed. 

Sec.  4506.    If  he  move  for  a  new  trial,  or  in  arrest  of 

i'udgment,  the  court  shall  defer  the  judgment,  and  proceed  to 
ear  and  decide  the  motions. 

Sec.  4507.  If  no  sufficient  cause  be  alleged  or  appear  to  the 
court  why  judgment  should  not  be  pronounced,  it  shall  there- 
upon be  rendered. 

Sec.  4508.  If  the  defendant  is  convicted  of  two  or  more 
offenses,  before  judgment  on  either,  the  punishment  of  each 
of  which  is,  or  may  be,  imprisonment,  the  judgment  may  be' 
BO  rendered  that  the  imprisonment  upon  any  one  shall  com- 
mence at  the  expiration  of  the  imprisonment  upon  any  other 
of  the  offenses. 

Sec.  4509.  A  judgment  that  the  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied, 
specifying  the  extent  of  the  imprisonment,  which  shall  not 
exceed  one  day  for  every  three  and  one-third  dollars  of  the 
fine. 

Sec.  4510.  When  a  person  is,  in  any  event,  to  be  com- 
mitted to  jail,  if  there  be  no  jail  or  no  sufficient  one  in  the 
county  where  the  party  would  be  committed  under  the  oinli- 
nary  provisions  of  law,  the  court  or  magistrate  committiug 
may  order  liim  to  be  committed  to  the  jail  of  some  other  county, 
which  shall  be  one  which  is  the  most  convenient  and  safe,  and 
the  county  to  which  the  cause  originally  belonged  shall  be 
liolden  for  all  the  expenses  thereof. 

Sec.  4511.  In  all  cases,  except  murder  in  the  first  degree, 
the  court  rendering  judgment  must  make  an  order  fixing  the 
amount  in  which  the  bail  must  be  taken,  and  there  shall  be  no 
execution  of  the  judgment  until  such  order  be  made. 

Judgment — Three  days. 

Under  section  4496,  Code  of  1873,  it  is  proper,  and  the 
court  must  allow  the  defendant  three  entire  days  between  the 
rendering  of  the  verdict  and  the  judgment,  and  this  is  not  to 
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include  the  day  that  the  judgment  was  rendered.  This  stat- 
ute applies,  however,  only  where  the  term  continues  long 
enough  to  allow  this  extension.  State  v.  Marvin^  12  Iowa, 
502;  State  v.  Watrous^  13  Iowa,  495;  State  v.  Wood^  17 
Iowa,  19. 

Time  cannot  be  less  than  six  hours. 

In  no  case  can  the  time  for  pronouncing  judgment  be  less 
than  six  hours,  after  the  verdict  is  rendered.  State  v.  Wat- 
rouSy  13  Iowa,  495. 

Presence  of  defendant  in  case  of  felony. 

Sentence  of  corporeal  punishment  cannot  be  given  in  the 
absence  of  the  defendant.  People  v.  Winchell^  7  Cow.,  525; 
Son  V.  People,  12  Wend.,  348. 

Of  misdemeanors. 

Under  section  3059,  Code  of  1851,  which  is  the  same  as 
section  4497,  Code  of  1873,  where  the  defendant  has  been  con- 
victed of  a  misdemeanor,  he  is  not  required  to  be  present  at 
the  time  of  sentence.     State  v.  Ilughes,  4  Iowa,  556. 

Record  should  show  that  defendant  appeared  before  sen- 
tence. 

There  is  no  statute  requiring  the  record  to  show  that,  pre- 
vious to  sentence,  the  prisoner  was  asked  whether  he  had  any- 
thing to  say  why  sentence  should  not  be  passed,  or  to  show 
cause  why  the  same  should  not  be  done;  yet  it  is  a  better 
practice  to  make  such  a  njatter  of  record,  as  such  question, 
under  section  4503,  Code  of  1873,  must  be  propounded  to  tlie 
prisoner.  State  v.  Wood,  17  Iowa,  22;  State  v.  Crimj^Z 
Ala.,  53;  State  v.  Mullen,  45  Ala.,  43;  6  Am.  R,  691. 

Misdemeanor. 

In  cases  of  misdemeanors  it  is  not  necessary  to  ask  the 
prisoner  whether  he  has  any  cause  to  show  why  judgment 
should  not  be  rendered  against  him.  Stute  v.  Stiefel,  13 
Iowa,  603. 

Distinct  and  separatk  sentences  on  different  counts. 

Where  a  defendant  is  convicted  on  various  counts  in  an  in- 
indictment  prescribing  different  punishments,  ^'  the  court  can 
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impose  aJistiiict  sentence  on  each  count."  Com,  v,  BhtlsaUf 
69  Penn.  St.,  482;  8  Am.  R,  283. 

Teem  of  imprisonment. 

The  sentence  of  imprisonment  for  crime  sliould  be  appor- 
tioned to  the  circumstances  of  the  offense.  A  sentence  of  ten 
years  for  incest  with  a  step-daughter,  may  bo  reduced  to  five 
years.     State  v.  Thompsony  45  Iowa,  414. 

Sentence — Modification  by  trial  court. 

Tlie  court  after  having  rendered  a  judgment  in  a  criminal 
case,  cannot  vawite  it  or  render  a  new  judgment  after  the  term 
at  which  it  was  pronounced  is  ended,  or  the  judgment  is  exe- 
cuted, and  the  punishment  is  partly  borne.  State  v.  Gray^ 
37  N.  J.,  368;  1  Am.  Crim.  R,  Ilawley,  554. 

General  powers  of  court  over  its  judgments. 

The  general  power  of  the  court  over  its  own  judgments, 
orders,  and  decrees,  in  both  civil  and  criminal  cases,  during 
the  existence  of  which  the  term  at  which  they  are  first  made, 
is  undeniable.  Bassettv,  United  States^  9  Wall.,  38;  2  Green's 
Cr.  R,  103;  Ex  parte  Lange,  18  Wall.,  163. 

Sentence  partially  complied  witu. 

Where  a  judgment  of  a  court  is  rendered  and  carried  into 
execution  before  the  expiration  of  the  term,  the  judge  cannot 
vacate  that  sentence  and  substitute  fine  or  imprisonment,  and 
cause  the  latter  sentence  also  to  be  executed ;  nor  has  a  court  the 
power  to  change  the  sentence  to  a  different  punishment  after 
the  prisoner  has  commenced  to  serve  out  a  sentence,  though 
such  court  is  still  in  session.     Ex  parte  Lange^  18  Wall.,  163; 

2  Gr.  R,  107. 

Judgment — Entering  on  Sunday. 

AVhile  it  is  well  settled  that  a  court  may  receive  a  verdict  of  a 
jury  on  Sunday,  it  is  equally  well  settled  that  no  valid  judgment 
can  be  entered  on  Sunday  on  a  verdict,  and  this  in  England, 
as  well  as  most  of  the  states  of  the  Union.     Baxter  v.  Peaple^ 

3  111.  (Gilm.),  384,  386;  Swan  v.  Brown,  3  Burr.,  1595;  3 
Thomas  Coke,  354;  2  Bl.  Com.,  277;  Ma<ikelday*8  Case,  6 
Coke,  (S^\  Pearce  v.  At  woody  13  Mass.,  324;  Chapman  v. 
Statey  5  Blackf.,  Ill;  Nahors  v.  State^  6  Ala.,  200;  4  N.  H., 
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158;  AiU/iurv.  2f  osby J  2  Bihh,,5S9\  Story  v.  Elliott,  iCovf.^ 
27;  1  AVend.,  57;  Coleman  v.  Henderson  (Ky.),  Sel.  Gas.,  171 ; 
VanderwcrJccr  v.  People,  5  Wend.,  530;  Harper  v.  State,  43 
Texas,  431 ;  Shearman  v.  State,  1  Texas  Court  of  Appeals  R., 
215. 

JUDGMENTS  FOR  FINES,  WHEN  LIENS;  HOW  EX- 
ECUTIONS THEREON  STAYED. 

Section  4609.  Judgments  for  lines,  in  all  criminal  actions 
rendered,  are,  and  may  be  made,  liens  upon  the  real  estate  of 
the  defendant,  in  the  same  manner,  and  with  like  effect,  as 
judgments  in  civil  actions. 

Sec.  4610.  The  defendant  may  have  a  stay  of  execution  for 
the  same  length  of  time,  and  in  the  same  manner,  as  provided 
by  law  in  civil  actions,  and  with  like  effect,  and  the  same  pro- 
ceedings may  be  had  therein. 

LIBERATION  OF  POOR  CONVICTS. 

Section  4611.  When  any  person  convicted  of  a  criminal 
offense  is  sentenced  to  pay  a  line  and  costs  only,  and  stand 
committed  until  sentence  be  performed,  if  the  sentence  be  not 
complied  with  by  payment  of  the  sum  due  within  thirty  days 
next  following,  the  sheriff  may  liberate  him  from  prison  if 
committed  for  no  other  cause,  and  if  he  be  unable  to  pay  such 
fine  and  costs,  upon  his  giving  his  promissory  note  for  the 
amount  due,  payable  to  the  treasurer  of  the  county  where  he 
was  committed,  on  demand  with  interest,  accompanied  with  a 
written  schedule  containing  a  true  account  of  all  his  property, 
of  every  kind,  by  him  signed  and  sworn  to;  which  note  and 
schedule  must  be  by  such  sheriff  delivered  without  delay  to 
the  treasurer  tor  the  use  of  the  county. 

Sec.  4612.  If  such  convict  knowingly  and  willfully  make 
any  false  schedule,  on  oath,  relating  to  the  amount  or  nature 
of  his  property,  he  is  guilty  of  perjury. 

Seo.  4741.  For  every  day's  labor  performed  by  any  convict 
under  the  provisions  hereof,  there  shall  be  credited  on  any 
judgment  for  fine  and  costs  against  him,  the  sum  of  one  dol- 
ar  and  fifty  cents,  and  no  person  shall  be  entitled  to  the  bene- 
fits of  the  law  providing  for  the  liberation  of  poor  convicts,  if 
in  the  opinion  of  the  sheriff,  the  judgment  may  be  satisfied  by 
the  labor  of  the  person  as  herein  authorized. 

The  note  to  be  given  and  the  application  to  be  discharged 
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from  custody,  under  the  provisions  of  the  forgoing  sections, 
may  be  in  the  following  form,  viz: 


} 


State  of  Iowa, 
vs. 
A.  .  .  B.  .  . 

To  the  Sheriff  of  Linn  County,  Iowa : 

The  undersigned,  now  confined  in  the  county  jail  of  Linn  county.  Iowa,  on  an 
order  and  sentence  of  the  District  Court  of  said  Linn  county,  on  a  charge  of  larceny, 
asks  to  be  released  from  custody  under  the  provisions  of  sections  4611  and  4612.  for 
the  hberation  of  poor  convicts;  and  in  support  of  this  request  files  the  following  note 
and  schedule  of  his  property.  A  .   .   .  B  .   .  . 

^200.00  Marion,  Linn  Co.,  Iowa,  June  2d,  187  . . 

On  demand  I  promise  to  pay  to  the  treasurer  of  Linn  county,  Iowa,  the  sum  of 
two  hundred  dollars,  with  six  per  cent  interest  fronS  date. 

A.   .   .B.   .  . 
State  of  Iowa,  \ 
Linn  County,    j 

I,  A  B,  being  duly  sworn,  upon  oath  do  say,  that  I  was  convicted,  in  the  District 
Court  of  Linn  county,  Iowa,  at  the  May  term  thereof,  1876,  on  a  charge  of  larceny, 
and  sentenced  to  pay  a  fine  of  one  hundred  and  fifty  dollars,  and  costs  taxed  at  fifty 
dollars,  total  amount  two  hundred  dollars,  and  in  default  of  payment  I  was  impris- 
oned in  the  county  jail  until  such  fine  and  costs  are  paid,  and  that  I  ara  not  com- 
mitted for  any  other  cause ;  and  that  I  have  been  confined  in  said  jail  on  such  sen- 
tence  for  thirty  days.  And  I  further  aver  that  the  following  is  a  correct  and  true 
schedule  of  all  the  property  that  I  now  have,  and  that  the  same  is  exempt  from  exe- 
cution, to-wit :  One  span  of  horses  of  the  value  of  one  hundred  dollars,  one  com- 
mon lumber  wagon  of  the  value  of  sixty  dollars,  one  white  cow  of  the  value 
of  twenty  dollars,  and  four  hogs  of  the  value  of  forty  dollars. 

A.   ,   .B.   .   . 

Subscribed  and  sworn  to  before  me  this  .   .  .  day  of .   .   .  187  .  . 

C  .   .   .  D  .   .   .  ,  Notary  PuhlU, 

Before  a  prisoner  can  take  the  benefit  of  the  provisions  of 
this  statute  he  must  have  been  imprisoned  thirty  days;  so  that 
this  statute  would  not  af>ply  to  a  prisoner  sentenced  for  the 
nonpayment  of  his  fine,  by  a  justice  of  the  peace  or  other 
inferior  court,  as  these  courts  are  limited  to  fines  not  exceed- 
ing one  hundred  dollars;  and,  being  im])risoned  for  thirty 
days,  would  entitle  the  prisoner  to  the  right  of  a  discharge,  he 
being  entitled  to  the  sum  of  three  dollars  and  thirty-three  and 
one-third  cents  per  day  during  the  time  of  his  imprisonment, 
so  that  it  can  only  apply  to  a  sentence  of  fine  for  over  one 
hundred  dollars,  and  that  of  a  District  or  a  superior  court. 

Defendant  entitled  to  have  a  judgment  against  nm  can- 
celed. 

When  a  defendant,  sentenced  to  imprisonment,  in  default  of 
the  payment  of  a  fine  entered  against  him  in  a  criminal  case, 
substantially  complies  with  section  4611  of  the  Code,  by  suf- 
fering imprisonment  for  the  time  provided,  and  executes  his 
note  to  the  treasurer  for  the  requisite  amount,  he  is  not  only 
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entitled  to  be  discharged  from  custody,  but  to  have  the  judg- 
ment entered  against  him  satisfied.  SlMe  v.  Van  Vleet, 
23  Iowa,  168;  State  v.  Peck,  37  lb.,  343;  State  v.  Jordan,  39 
lb.,  390,  396;  County  v.  Hierh,  37  lb.,  351. 

Thirty  days  imprisonment  essential  to  a  release. 

There  must  have  been  an  imprisonment  of  thirty  days  in 
order  to  entitle  a  defendant  to  the  benefits  of  section  4611. 
State  V.  Peck,  37  Iowa,  342. 

Judgment — Satisfaction — Full  term  of  imprisonment  does 

NOT  satisfy  the  JUDGMENT. 

The  fact  that  a  defendant  served  out  his  full  term  of  im- 
prisonment does  not  entitle  him  to  have  the  judgment  satisfied 
under  section  4881,  Kev.  1860,  or  4509,  Code  of  1873;  but  the 
judgment  would  still  stand  in  force,  as  against  the  defendant, 
unless  he  complies  with  Sec.  4611,  Code  of  1873,  by  giving 
his  note,  and  filing  a  schedule  of  his  property.  State  v.  Peck, 
37  Iowa,  344. 

Power  of  sheriff  to  liberate  prisoner. 

Tlie  question  as  to  that  part  of  section  4741,  conferring 
authority  on  a  sheriff  to  decide  as  to  whether,  in  his  opinion, 
a  prisoner  shall  be  entitled  to  liberation  from  his  custody  is 
legal  or  not,  "  qxtere^     State  v.  Jordan,  39  Iowa,  397. 

It  is  generally  conceded  that  such  authority  cannot  be  con- 
ferred on  a  sheriff,  and  that  that  portion  of  section  4741  is  un- 
constitutional and  void. 

LIMITATION  OF  CRIMINAL  ACTIONS. 

Section  4165.  A  prosecution  for  murder  may  be  com- 
menced at  any  time  after  the  death  of  the  person  killed. 

Seo.  4166.  An  indictment  for  a  public  offense  must  be 
found  within  eighteen  months  after  the  commission  thereof, 
in  the  following  cases,  and  not  after: 

1.  Taking  or  enticing  away  an  unmarried  female,  under 
the  age  of  fifteen  years,  for  the  purpose  of  marriage  or  prosti- 
tution; 

2.  Seducing  or  debauching  an  unmarried  female,  of  pre- 
viously chaste  character; 

3.  For  rape  and  adultery; 

4.  For  an  assault  with  intent  to  commit  a  rape. 

Ssa  4167.    In  all  other  cases  an  indictment  for  a  public 
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offense  must  be  found  within  three  years  after  the  commission 
thereof,  and  not  afterwards. 

Sec.  4168.  A  prosecution  for  a  misdemeanor,  triable  before 
a  justice  of  the  peace,  must  be  commenced  within  one  year 
after  the  commission  thereof,  and  not  after. 

Sec.  4169.  If,  when  the  offense  is  committed,  the  defeud- 
ant  is  out  of  the  State,  the  indictment  or  prosecution  may  be 
found  or  commenced  witliin  the  time  herein  limited  after  his 
coming  into  the  State,  and  no  period  during  which  the  party 
charged  was  not  usually  and  publicly  resident  within  the  State 
is  a  part  of  the  limitation. 

Sec.  4170.  An  indictment  is  found  within  the  meaning  of 
this  chapter,  when  it  is  duly  presented  by  the  grand  jury  in 
open  court  and  there  received  and  filed. 

Limitation,  plka  of. 

The  question  wliether  an  offense  was  barred  by  the  statute 
of  limitation,  cannot  properly  be  raised  by  demurrer,  by  in- 
structions or  motion  for  a  new  trial,  but  should  be  specially 
pleaded;  and  when  so  pleaded,  the  State  has  a  right  to  reply. 
State  V,  Husset/y  7  Iowa,  409;  St<ite  v,  Groome^  10  Iowa,  311; 
U.  S.  V.  White,  5  Cranch  C.  C,  60;  State  v.  Howard,  15 
Rich.  (S.  C),  282;  U.  S.  v.  Cooky  12  Am.  Law  Register  (N. 
S.),  682.  The  point  cannot  be  raised  for  the  first  time  by 
motion  in  arrest  of  judgment,  for  it  might  have  appeared  from 
the  evidence  that  the  defendant  was  brought  within  some  of 
the  exceptions,  such  as  being  out  of  the  State,  etc.  State  v. 
Hobbsj  39  Maine,  212;  People  v.  Santvoordy  9  Cow.,  660; 
State  V.  Bust,  8  Blackf ,  195. 

Contrary  doctrine  held. 

It  is  held  that  the  prosecutor  must  so  frame  the  indict- 
ment as  to  bring  the  offense  within  the  period  specified  in 
the  statute  of  limitations,  or  the  defendant  may  demur,  move 
in  arrest  of  judgment,  or  bring  error.  State  v.  Bryarty  19  La. 
Ann.,  435;  U.  S.  v.  WatkiiiSy  3  Cranch  C.  C,  550;  Peopled* 
Miller,  12  Cal.,  294;  State  v.  McLane,  4  Geo.,  340. 

Plea  not  necessary,  but  is  a  matter  of  evidence. 

It  is  not  necessary  to  plead  the  statute  of  limitation  in 
criminal  cases,  but  the  defendant  may  give  it  in  evidence 
under  the  general  issue,  which  then  affords  the  prosecutor  an 
opportunity,  where  the  statutes  contain  an  exceptioUi  to  intro- 
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ce  rebutting  evidence,  and  bring  the  defendant  within  one 
the  exceptions.  Com.  v.  Ruffaer^  28  Pcnn.  St.,  260;  StaU 
Harwood^  18  Indiana,  492. 

DiCTMENT — Allegation  op — Excefhons. 

The  indictment  need  not  set  oat  that  the  defendant  was  oat 
the  State,  and  for  tiiat  reason  the  case  is  still  within  the 
ktnte.    See  "  Indictment,"  "  Limitation,'*  "  Exception." 

)CAL  AND  GENERAL  JURISDICTION  OF  PUBLIC 

OFFENSES. 

Section  4155.  Every  person,  whether  an  inliabitant  of  this 
any  other  state  or  coantry,  or  of  a  territory,  or  district  of 
e  United  States,  is  liable  to  pnnishment  by  the  laws  of  this 
it«  for  a  public  offense  committed  by  him  therein,  except 
iei*e  it  is  by  law  cognizable  exclusively  in  the  courts  of  the 
lited  States. 

Sec.  4156.  The  local  jurisdiction  of  the  district  court  is 
offenses  committed  within  the  county  in  which  it  is  held, 
d  of  snch  other  cases  as  are,  or  may  be,  provided  by  law. 
Sec.  4157.  When  the  commission  of  a  public  offense  com- 
snced  without  this  state  is  consumraateii  within  the  bounda- 
58  thereof,  the  defendant  is  liable  to  punishment  therefor  in 
is  state  though  he  w:is  without  the  state  at  the  time  of  the 
mmission  of  the  offense  charged ;  j9r(?v/^i{?rf,  he  consummated 
e  offense  through  the  intervention  of  an  innocent  or  guilty 
ent  within  this  state,  or  any  other  means  proceeding  directly 
>m  himself;  and  in  such  case  the  jurisdiction  is  in  the  county 
which  the  offense  is  consummated. 

Sec.  4159.  When  a  public  offense  is  committed  in  part  in 
e  county  and  part  within  another,  or  when  the  acts  or  effects 
nstitutiiig,  or  requisite  to  the  consummation  of  the  offense, 
cur  in  two  or  more  counties,  jurisdiction  is  in  either  county. 
Sec.  41G0.  When  a  public  offense  is  committed  on  the 
undary  of  two  or  more  counties,  or  within  five  hundred 
rds  thereof,  the  jurisdiction  is  in  either  county. 
Sec.  4161.  AVheu  an  offense  is  committed  within  tbe  juris- 
3tion  of  this  state  on  board  a  boat,  raft,  or  vessel  navigating 
river,  lake,  or  ciinal,  or  lying  therein  in  the  prosecution  of 
r  voyage,  the  jurisdiction  is  in  any  county  through  which 
e  boat,  raft,  or  vessel  is  navigated  in  the  course  of  her 
yage,  or  in  the  county  where  the  voyage  shall  terminate. 
Sec.  41(»2.  The  jurisdiction  of  an  indictment  for  the  crin>e 
forcibly,  and  without  lawful  authority  seizing  and  confining 
other,  or  kidnapping  him  with  intent,  against  his  will,  to 
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cause  him  to  be  confined  or  imprisoned  within  the  state,  or 
to  be  sent  out  of  the  state;  or  of  taking  or  enticing  away  a 
child  under  the  age  of  twelve  years  fr6iii  the  parents,  gnardian, 
or  other  person  having  the  legal  charge  of  the  person,  with 
the  intent  to  detain  or  conceal  said  child;  or  of  taking  or 
enticing  away  an  unmarried  female  of  previous  chaste  charac- 
ter under  tlie  age  of  fifteen  years,  for  tlie  purpose  of  prostitu- 
tion; or  of  taking  any  woman  unlawfully  and  against  her 
will,  or  by  force,  menace,  or  duress,  compelling  her  to  marry 
against  her  will ;  or  of  seducing  and  debauching  any  anmarried 
woman  of  previously  chaste  character,  is  in  any  county  in  which 
the  offonse  is  committed,  or  into  which  or  out  of  which  the 
person  upon  whom  the  oflense  was  committed  may,  in  the 
prosecution  of  the  ofi^ense,  have  been  brought,  or  in  which  an 
act  is  done  by  the  ofionder  in  instigating,  procuring,  promot- 
ing, aiding  in,  or  being  an  accessory  to  the  commission  of  the 
offense,  or  in  abetting  the  parties  concerned  therein. 

Sec.  4163.  AVhen  the  offense  of  bigamy  is  committed  in 
one  county,  and  the  defendant  is  apprehended  in  another,  the 
jurisdiction  is  in  either  county. 

Seo.  4164.  When  the  offense  is  within  the  jurisdiction  of 
two  or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  is  a  bar  to  prosecution  or  indictment  thereof  in  another. 

Judges  cannot  delegate  theib  officla^l  AUTHOBrrr  to  one 

NOT   A   judge. 

A  judge  cannot  delegate  his  authority  to  another,  nor  adopt 
the  acts  of  an  attorney  upon  the  bench,  as  the  judicial  acts  of 
the  court.  Wright  v.  Boon^  2  G.  Greene,  458;  Michale^v. 
Hine^  3  lb.,  470;  Winchester  v,  AyerSy  4  lb.,  104;  Petty  v, 
Durally  lb.,  120;  State  v.  Brandt,  41  Iowa,  603.  At  least 
Buch  substitution  cannot  be  made  against  the  objection  of 
either  party.    Smith  v.  Frishie,  7  Iowa,  486. 

Exchanges  by  judges,  holding  each  other's  coubts. 

The  judges  can  legally  interchange,  and  hold  each  other's 
courts,  and  such  is  not  inconsistent  with  the  constitution, 
tinder  Sec.  1575,  Code  of  1851,  which  is  the  same  as  Sec 
175,  Code  of  1873.  State  v.  Stingley  and  McCormick^  10 
Iowa,  488. 

Abortion. 

Section  4159,  Code  of  1873,  does  not  apply  to  prosecutions 
for  abortions.  See  title,  "Abortion."  State  v.  Sbllenbecky 
36  Iowa,  112. 
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Larceny  —  Property  stolen  in  another  state  and  brought 
into  this  state. 

See  title,  "Larceny,"  "Jurisdiction.'' 
Jurisdiction — Convictions    on    indictments   for   offenses 

WITHIN  THE    jurisdiction    OF    INFERIOR   COURTS. 

The  jarisdiction  of  tlie  District  Court  is  to  be  determined 
by  the  value  alleged  in  the  indictment,  and  not  by  the  value 
ascertained  by  the  verdict  of  the  jury.  State  v.  Churchy  8 
Iowa,  259. 

Degree  of  offenses. 

A  defendant,  although  charged  with  a  crime,  within  the 
original  jurisdiction  of  the  District  Court,  may,  nevertheless, 
be  convicted  of  a  minor  offense  in  that  court,  though  such 
minor  offense  is  within  the  jurisdiction  of  an  inferior  court. 
State  V.  Benham,  1  Iowa,  542;  State  v.  Oibson^  3  lb.,  410; 
State  V.  Dixoriy  3  lb.,  416;  State  v.  Shepard^  10  lb.,  126; 
State  V,  Tweedy,  11  lb.,  350.  And  sections  4465  and  4466, 
Code  of  1873,  which  is  the  same  as  sections  4835  and  4836, 
Rev.  of  1860,  are  not  in  conflict  with  section  11,  article  I,  of  our 
constitution.  State  v.  Shepard,  10  Iowa,  126;  State  v.  Jarvisy 
21  lb.,  45. 

Counties  bordering  on  the  Mississippi  river. 

The  District  Courts  of  the  State,  in  counties  bordering  on  the 
Mississippi  river,  have  jurisdiction  of  offenses  committed  any- 
where  on  the  waters  thereof;  although  such  offenses  are  com- 
mitted  beyond  the  medium  jilum  aqua  and  near  to  the  lands 
of  a  coterminous  State.  State  v.  MuHan^  35  Iowa,  199; 
Mahler  v.  Transportation  Co.,  35  N.  Y.,  352;  State  v,  Nash^ 
2  G.  Greene,  295. 

Absence  from  state  to  avoid  arrest. 

The  absence  from  the  State  or  from  his  usual  place  of  abode, 
by  the  defendant,  for  the  purpose  of  avoiding  arrest  or  prose- 
cution, amounts  to  a  fleeing  from  justice;  and  the  period  of 
such  absence  is  to  be  deducted  from  the  time  limited  by  stat- 
ute. 

Quashing  of  indictment — ^Effect  of. 

When  any  indictment  or  prosecution  shall  be  quashed,  set 
aside  or  reversed,  the  time  during  which  the  same  was  pend* 
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ing  shall  not  be  computed  as  part  of  the  limitation  prescribed 
for  the  offense. 

Statute  of  limitation — Special  plea. 

The  question  as  to  the  statute  of  limitation  cannot  be  raised 
by  demurrer,  but  should  be  by  plea.  State  v.  Htissey^  7 
Iowa,  409.  Nor  instructions  or  motion  for  a  new  trial.  State 
V.  Oroome^  10  Iowa,  309;  U.  S.  v.  White^  6  Cranch,  C.  C, 
60;  State  v.  Howard,  15  Rich.  (S.  C),  282;  U.  S.  v.  Cook, 
12  Am.  Law  Eegister,  682. 

Absence  from  state. 

If,  after  the  offense  is  committed,  there  is  any  period  dur- 
ing which  the  party  charged,  was  not  usually  and  probably  a 
resident  witliin  tlie  State,  such  period  is  not  to  be  taken  as  a 
part  of  the  limitation.     State  v.  Hussey,  7  Iowa,  410. 

Concurrent  jurisdiction. 

The  concurrent  jurisdiction  of  the  States  of  Illinois  and 
Iowa,  over  the  Mississippi,  attaches  to  cases,  either  civil  or 
criminal,  arising  out  of  the  commerce  of  such  river.  Gilbert 
V.  The  Moline  Water  Power  and  Manufacturing  Co,y  19 
Iowa,  319. 

Eetrial — Degree  of  offense  on  second  trial. 

Where  a  defendant  is  acquitted  of  the  higher  degree,  and 
convicted  for  a  lesser  offense,  on  a  retrial  he  cannot  be  again 
put  on  his  trial  for  the  higher  degree,  of  which  he  was 
acquitted.  State  v.  Tweedy,  11  Iowa,  350;  State  v.  Ball,  27 
Mo.,  324.  So  where  the  defendant  was  put  upon  his  trial  for 
murder  in  the  first  degree,  for  which  the  indictment  was  in- 
suflScient,  held  that  liis  conviction  for  murder  in  the  second 
degree,  for  which  the  indictment  was  good,  was  unauthorized. 
State  V.  Boyle,  28  Iowa,  522.  It  was  held  in  11th  Iowa, 
where  the  defendant  was  acquitted  of  murder  and  convicted 
of  manslaughter,  that  he  could  not  again  be  put  upon  trial 
for  murder.  State  v.  Martin,  30  Wis.,  216;  11  Am.  R.,  567; 
State  V.  Boss,  29  Mo.,  32,  42. 

Commission  of  an  offense   on   board  op  boats,  bafts  ob 

VESSELS. 

Where  the  crime  is  committed  on  a  raft  or  vessel,  a  defend- 
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ant  may  be  indicted  for  the  same,  in  any  connty,  through  any 
part  of  which  such  vessel  or  raft  may  liave  passed  on  that  trip 
or  voyage.     State  v.  Nashy  2  G.  Greene,  286. 

MALICE. 

Malice  is  presumed  from  the  acts  done  until  the  contrary  is 
proven  and  that  devolves  on  the  defendant.  State  v.  Gillick^ 
7  Iowa,  290;  State  v.  Dccklots,  19  lb.,  448. 

Malice  means  hatred,  ill-will  or  hostility  to  another,  yet  in 
its  legal  sense  it  has  a  very  difterent  meaning,  perhaps  well 
expressed  by  the  words,  '•  a  wrong  motive  of  any  kind;"  it 
signifies  the  willful  doing  of  an  injurious  act  without  lawful 
excuse.     State  v.  Pike,  40  N.  H.,  399;  6  Am.  K,  533. 

MAYORS— JUEISDICTIOK 

Section  518.  The  mayor  shall  be  elected  biennially  in  cities 
of  the  first  class,  and  annually  in  cities  of  the  second  class,  by 
the  qualified  voters  of  the  city.  He  shall  be  a  qualified  elector 
and  reside  within  the  limits  of  the  city,  and  shall  hold  his  of- 
fice for  the  term  for  which  he  shall  have  been  elected  and 
qualified.  He  shall  keep  an  office  at  some  convenient  place  in 
the  city,  to  be  provided  by  the  city  council,  and  shall  keep  the 
corporate  seal  of  the  city  in.  his  charge;  he  shall  sign  all  com- 
missions, licenses,  and  permits  granted  by  authority  of  the 
city  council,  and  such  other  acts  as  by  the  law  or  ordinances 
may  require  his  certificate. 

Sec.  519.  In  case  of  the  mayor's  death,  disability,  resigna- 
tion, or  other  vacation  of  his  office,  the  city  council  shall  order 
a  special  election,  as  soon  as  practicable,  to  fill  the  vacancy  for 
the  remainder  of  the  time  of  office,  and  may  appoint  some 

Qualified  elector  to  act  as  mayor  until  such  special  election, 
lie  mayor  of  the  city  shall  be  its  chief  executive  officer  and 
conservator  of  the  peace,  and  it  shall  be  his  special  duty  to 
cause  the  ordinances  and  the  regulations  of  the  city  to  be 
faithfully  and  constantly  obej^ed;  he  shall  supervise  the  con- 
duct of  all  the  officers  of  the  city,  examine  the  grounds  of  ail 
reasonable  complaints  made  against  any  of  them,  and  cause 
all  the  violations  of  their  duty,  or  their  neglect,  to  be  promptly 
corrected  or  reported  to  the  proper  tribunal  for  punishment 
and  correction;  he  shall  have  and  exercise  within  the  city 
limits  the  powers  conferred  upon  the  sheriffs  of  counties  to 
suppress  disorders  and  keep  the  peace;  he  shall  also  perform 
such  other  duties  compatible  with  the  nature  of  his  office,  as 

35 
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the  conncil  may  from  time  to  time  require;  he  shall  receive 
such  salary,  payable  quarterly  out  of  the  city  treasury,  as  may 
be  provided  by  ordinance;  but  the  amount  of  such  salary 
shall  neither  be  increased  nor  diminished  durinor  an  incum- 

o 

bent's  terra  of  office. 

Sec.  482.  Municipal  corporations  shall  have  power  to  make 
and  publish,  from  time  to  time,  ordinances,  not  inconsistent 
with  the  laws  of  the  state,  for  carrying  into  effect  or  discharg- 
ing the  powers  and  duties  conferred  by  this  chapter,  and  such 
as  shall  seem  necessary  and  proper  to  provide  for  the  safety, 
preserve  the  health,  promote  tlie  prosperity,  improve  the  mor- 
als, order,  comfort,  and  convenience  of  such  corporation  and 
the  inhabitants  thereof,  and  to  enforce  obedience  to  such  ordin- 
ances  by  fine  not  exceeding  one  hundred  dollars,  or  by  impris- 
onment not  exceeding  thirty  days. 

Sec.  484.  Whenever  a  fine  and  costs  imposed  for  the  viola- 
tion of  any  ordinance  are  not  paid,  the  person  convicted  may, 
by  the  officer  having  jurisdiction  of  the  case,  be  commiHcd 
until  the  fine  and  costs  are  paid,  not  to  exceed  thirty  days. 

Sec.  485.  Any  city  or  town  shall  have  the  right  to  use  the 
jail  of  the  county  for  the  confinement  of  such  persons  as  may 
oe  liable  to  imprisonment  imder  the  ordinances  of  such  city 
or  town,  but  it  shall  be  liable  to  the  county  for  the  cost  of 
keeping  such  prisoners. 

Sec.  506.  The  mayor  of  each  city  or  incorporated  town 
shall  be  a  magistrate  and  conservator  of  the  peace,  and,  within 
the  same,  have  the  jurisdiction  of  a  justice  of  the  peace  in 
all  matters,  civil  and  criminal,  arising  under  the  laws  of  the 
state  or  the  ordinances  of  such  city  or  town;  and  the  rules  of 
law  regulating  proceeedings  before  a  justice  of  the  peace  shall 
be  applicable  to  proceedings  before  such  mayor;  but  the  crim- 
inal jurisdiction  hereby  conferred  shall  be  co-extensive  with 
the  county  in  which  such  city  or  town  is  situated. 

Sec.  531.  The  mayor  of  cities  of  the  second  class  shall  be 
the  presiding  officer  of  the  city  council,  and  shall  constitute  a 
member  of  such  council,  and  shall  have  a  casting  vote  where 
there  is  a  tie. 

Sec.  4108.  Any  judge  of  the  supreme,  district,  or  circuit 
courts,  any  judge  of  any  city  court,  any  justice  of  the  peace, 
any  maj^or  of  any  incorporated  city  or  town,  any  police,  or 
other  special  justice  of  such  city,  or  town,  shall  have  power  to 
hear  complaints  and  preliminary  informations,  to  issne  war- 
rants, order  arrests,  require  security  to  keep  the  peace,  make 
commitments,  and  take  bail  in  the  manner  directed  by  this 
code.  They  are  designated  under  the  general  term  magistrate, 
and  may  exercise  the  jurisdiction  hereby  conferred  on  them 
as  follows: 
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1.  Judges  of  the  supreme,  district,  and  circuit  conrts 
thronghont  the  state,  in  any  county  in  which  they  may  be  at 
the  time  of  complaint  made; 

2.  Judges  of  city  courts,  justices  of  the  peace,  mayors  of 
incorporated  cities  and  towns,  and  police  and  other  special 
justices  of  such  cities  and  towns,  within  their  respective 
eounties. 

Seo.  4109.  The  following  persons  respectively  are  designa- 
ted in  this  code  under  the  general  term,  peace  officer: 

1.  Sheriflfs  and  their  deputies; 

2.  Constables; 

3.  Marshals  and  policemen  of  incorporated  cities  and 
towns. 

SEa  4110.  Magistrates  and  peace  officers  are  sometimes 
designated  by  the  term,  officers  of  justice. 

Seo  4111.  Complaint  of  preliminary  information  is  a 
statement  in  writing,  under  oath  or  affirmation  made  before  a 
magistrate,  of  the  commission,  or  threatened  commission  of  a 
public  offense,  and  accusing  some  one  thereof. 

Every  municipal  corporation  is  provided  with  an  executive 
head,  usually  styled  the  mayor.  The  mayor  is  the  head  officer 
or  executive  magistrate  of  the  corporation,  but  with  us  it  is 
important  to  bear  in  mind  that  all  his  powers  and  duties  de- 
pend entirely  upon  the  provisions  of  the  charter  or  constituent 
act  of  the  corporation,  and  valid  by-laws  passed  in  pursuance 
thereof  and  these  vary,  of  course,  in  different  municipalities. 
Properly  and  primarily  his  duties  are  executive  and  adminis- 
trative, and  not  judicial  or  legislative.  But  judicial  duties 
are  often  superadded  to  those  which  properly  appertain  to  the 
office  of  mayor,  and  he  is  invested  with  the  authority  to  ad- 
minister not  only  the  ordinances  of  the  corporation,  but  also, 
judicially,  to  administer  the  laws  of  the  State.  Dillon  on 
Municipal  Corporations,  1  Vol.,  Sec.  147,  2d  ed.  From  the 
provisions  above  set  out  (Code  of  1873)  the  jurisdiction  of  the 
mayor  of  towns  and  cities  is:  1st.  For  violations  of  ordin- 
ances. 2d.  Of  all  civil  actions  arising  within  the  corporate 
limits.  3d.  Of  all  criminal  cases  for  violation  of  the  State 
law,  his  jurisdiction  is  co-extensive  within  the  county  with 
that  of  a  justice  of  the  peace;  and,  4th.  Of  all  matters  of  a 
criminal  nature  on  a  preliminary  examination,  the  same  as  a 
justice.  Wliere  a  case  is  taken  by  a  change  of  venue  from  the 
justice,  the  cause  goes  to   the  next  nearest  justice  against 
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whom  no  objections  exist,  such  as  are  named  in  the  Code,  and 
if  a  mayor  is  nearer  tlian  the  other  or  second  jnstice  in  Ihe 
township,  tlien  the  cause  goes  to  the  mayor,  if  he  is  not  dis- 
qualified to  act  for  some  of  the  causes  set  out  in  the  Code, 
under  the  provision  for  a  change  of  venue;  and  this  applies  to 
preliminary  examinations  as  well  as  trial  causes.  Under  the 
Rev.  of  1860,  a  justice  of  the  peace  liad  no  jurisdiction  to 
hear,  try  and  determine  a  criminal  case  for  the  violation  of  an 
ordinance,  unless  especially  provided  for  by  the  City  Council. 
Goodrich  V,  Brown,  30  Iowa,  291;  and  for  the  reason  that  the 
mayor  under  the  Rev.  of  1860  had  (exclusive)  jurisdiction, 
(this  word  exclusive  was  left  out  of  the  Code  of  1873), 
now  under  the  Code  a  jnstice  may  issue  his  warrant  and  de- 
tain for  trial,  and  try,  any  person  violating  an  ordinance. 
Jaquith  V,  lioyce,  42  Iowa,  406.  The  power  of  the  mayor 
includes  the  power  to  imprison.  Citt/  o/  Davenport  v.  Bird^ 
34  Iowa,  529;  Uuddlesson  v.  Rnffin^  6  Ohio,  St..  604. 

Change  of  venue. 

Under  section  506,  the  mayor  of  each  city  or  incorporated 
town  shall  be  a  magistrate  and  conservator  of  the  peace,  and, 
within  the  same,  have  the  jurisdiction  of  a  justice  of  tbe 
peace  in  all  matters,  civil  and  criminal,  arising  under  the  laws 
of  the  State  or  the  ordinances  of  such  city  or  town;  and  the 
rules  of  law  regulating  proceedings  before  a  justice  of  the 
peace  shall  be  applicable  to  proceedings  before  such  mayor; 
but  the  criminal  jurisdiction  hereby  conferred  shall  be  co- 
extensive with  the  county  in  which  such  city  or  town  is 
situated. 

The  court  held  that  under  a  violation  of  an  ordinance, 
where  the  defendant  was  arrested  and  before  trial  demanded  a 
change  of  venue,  the  same  should  have  been  granted;  and, 
when  taken  it  goes  to  the  next  nearest  justice,  not  included 
in  the  aflBdavit  for  a  change.    Finch  v.  Marviny  46  Iowa,  384. 

Jury  tbial. 

It  is  said  by  Dillon  in  his  work  on  Municipal  Corporations, 
Vol.  1,  Sec.  361,  2d  ed.:  "Proceedings  for  the  violation  of 
municipal  ordinances  are  frequently  summary  in  their  char- 
acter, and  it  has  been  made  a  question  how  far  statutes  or 

arters  authorizing  such  proceedings   are  valid,  especially 
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where  no  provision  is  made  for  trial  by  jury.  Tliis  must  de- 
pend upon  the  constitution  of  tlie  State  and  the  extent  to 
which  the  power  of  the  Legislature  is  therein  restricted.  By 
the  constitution  of  Iowa  it  is  provided: 

"Section  9.  The  right  of  trial  by  jury  shall  remain  in- 
violate; but  the  general  assembly  may  authorize  trial  by  jury 
of  a  less  numl)er  than  twelve  men  in  inferior  courts;  but  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law." — Sec.  9,  Article  i,  Bill  of  Rights. 

And  by  section  4681  (see  title  "Proceedings  and  Trials 
Before  Justices")  it  is  provided  that  six  shall  constitute  a 
jury.  Then,  by  Sec.  506,  above  cited,  "and  the  rules  of  law 
regulating  proceedings  before  a  justice  of  the  peace  shall  be 
applicable  to  proceedings  before  such  mayor."  These  pro-, 
visions  settle  this  question,  and  that  the  right  of  trial  by  jury 
exists  before  a  mayor's  court,  whether  on  trial  for  a  violation 
of  an  ordinance  or  State  law.  This  theory  is  supported  in 
Manckester  v.  Hoag^  46  Iowa,  337. 

Appeal  fsok  mayor's  ooubt. 

An  appeal  will  lie  to  the  District  Court  from  the  judgment 
of  the  mayor  of  a  town,  incorporated  under  the  general  law, 
for  the  violation  of  an  ordinance.  Town  of  Manchester  v. 
Hoag,  46  Iowa,  337. 

MAGISTEATES  AND  THEIR  POWERS. 

Section  4108.  Any  judge  of  the  supreme,  district,  or  cir- 
cuit court,  any  judge  of  any  city  court,  any  justice  of  the 
peace,  any  mayor  of  any  incorporated  city  or  town,  any  police, 
or  other  special  justice  of  such  city,  or  town,  shall  have  power 
to  hear  complamts  and  preliminary  informations,  to  issue 
warrants,  order  arrests,  reouire  security  to  keep  the  peace, 
make  commitments,  and  take  bail  in  the  manner  directed  by 
this  code.  They  are  designated  under  the  general  term  magis- 
trate, and  may  exercise  the  jurisdiction  hereby  conferred  on 
them  as  follows: 

1.  Judges  of  the  supreme,  district,  and  circuit  courts 
throughout  the  state,  in  any  county  in  which  they  may  be 
at  the  time  of  complaint  made; 

2.  Judges  of  city  courts,  justices  of  the  peace,  mayora 
of  incorporated  cities  and  towns,  and  police  and  other  special 
justices  of  such  cities  and  towns,  within  their  respective 
counties. 
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Sec.  4109.  The  following  persons  respectively  are  desig- 
nated in  this  code  tinder  the  general  term,  peace  officer: 

1.  Sheriffs  and  their  deputies; 

2.  Constables; 

3.  Marshals  and  policemen  of  incorporated  cities  and  towns. 
Sec.  4110.     Magistrates  and  peace  officers  are  sometiiues 

designated  by  the  term,  officers  of  justice. 

Sec.  4111.  Complaint  of  preliminavy  information  is  a  state- 
ment in  writing,  under  oath  or  affirmation  made  before  a  magis- 
trate, of  the  commission,  or  threatened  commission,  of  a  public 
offense,  and  accusing  some  one  thereof. 

Peace  officers,  under  Sec  4109,  Code  of  1873,  are  sheriffs, 
and  their  deputies,  constables,  marshals,  and  policemeo  of 
incorporated  cities  and  towns.  Blair  &  BronMon  v.  Dubuque 
County,  27  Iowa,  181. 

MODE  OF  TRIAL. 

Section  4347.  Issues  of  law  sliall  be  tried  by  the  court 
Issues  of  fact  shall  be  tried  by  a  jury. 

Sec.  4348.  An  issue  of  law  arises  upon  a  demurrer  to  the 
indictment.     No  joinder  in  demurrer  is  necessary. 

Skc.  4340.  An  issue  of  fact  arises  on  a  plea  of  not  guilty, 
or  of  former  conviction  or  acquittal  of  the  same  offense.  No 
replication  or  further  pleading  is  necessary. 

Sec.  4350.  An  issue  of  fact  must  be  tried  by  a  jury  of  the 
county  in  which  the  indictment  is  found,  unless  a  change  of 
venue  hiis  been  awarded. 

Sec.  4351.  If  the  indictment  be  for  a  misdemeanor,  the 
trial  may  be  liad  in  the  absence  of  the  defendant,  if  he  appear 
by  counsel;  but  if  for  a  felony,  he  must  be  personally  present 

A  DEIFENDANT  EXmLED  TO  A  SPEEDY  AND  PUBUO  TRIAL. 

The  constitution  of  Iowa,  as  well  as  of  many  other  States, 
give  a  defendant,  in  all  criminal  prosecutions,  the  right  to  a 
speedy  and  public  trial. 

Personal  presence  of  defendant  during  trial. 

If  the  defendant  is  charged  with  a  felony,  he  must  be  per- 
sonally present  during  the  trial;  but  if  indicted  for  a  misde- 
meanor, the  trial  may  be  had  in  the  absence  of  the  defendant, 
if  he  appear  by  counsel.  Sec.  4351,  Code  of  187S;  State  f. 
Ilarmajiy  2  G.  Greene,  283. 
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d£fein>ant  need  not  be  present  dubing  the  whole  tbial. 

If  it  appears  that  the  defendant  was  present  at  the  com* 
inoncement  and  conclnsion  of  the  trial,  the  appellate  coui*t 
will  presainc  that  the  defendant  was  present  all  of  the  time, 
at  least  until  the  contrary  is  shown.  State  v.  Woody  17 
Iowa,  19. 

Time  of  answer  and  trial  by  defendant. 

Under  Sees.  4723,  4724,  and  4725,  Rev.  of  1860,  it  was  held 
that  a  defendant  could  not,  without  his  consent,  be  put  upon 
trial  at  the  term  at  which  the  indictment  was  found,  unless  he 
had  been  previously  held  to  answer  on  preliminary  examina- 
tion or  was  at  the  time  in  custody  or  under  bail.  State  v. 
Harris,  33  Iowa,  356;  State  v.  Sanuy  36  lb.,  268.  But  the 
provisions  or  sections  above  cited  were  not  incorporated  into 
the  Code  of  1873. 

Pleading  after  return  of  a  procedendo  from  supreme 

COURT. 

It  is  held  that  the  provisions  of  the  above  sections  did  not 
apply  to  cases  tried  in  the  Supreme  Court,  but  could  be  tried 
as  soon  as  the  procedendo  was  returned.  State  of  Iowa  v. 
IlarriSy  36  Iowa,  268. 

Defendant's  riout  to  be  confronted  wrru  the  witnesses 

AGAINST   HIM. 

Under  the  constitution  of  Iowa,  and  most  of  the  other 
States,  a  defendant  cannot  be  tried  without  the  right  of  being 
confronted  with  the  witnesses  against  him.  State  v.  Reidel, 
26  Iowa,  431. 

Waiver  of  defendant's  right  to  be  confronted  whth  the 

WITNESSES  against   HIM. 

In  a  criminal  prosecution  for  a  felony  the  defendant  may 
waive  the  right,  secured  by  the  constitution,  to  be  confronted 
with  the  witnesses  against  him,  and  consent  that  the  testi- 
mony of  the  witnesses  taken  dowji  in  a  former  trial,  based 
upon  the  same  facts,  may  be  read  as  evidence  to  the  jury,  as  a 
substitute  for  the  oral  testimony  and  presence  of  the  witnesses. 
State  V.  Poison,  29  Iowa,  133. 

Defendant's  right  to  be  tried  without  shackles. 

A  prisoner  is  entitled  to  appear  for  trial,  upon  his  own  plea. 
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free  from  all  manner  of  shackles  or  irons,  unless  there  is  dan- 
ger of  liis  escape.  2  Hale's  P.O.,  219;  4  Black.  Com.,  322; 
Lavers*  Case^  6  State  Trials  (4th  ed.),  230;  1  Leach's  Cases, 
Crown  Law,  36;  People  v.  Harrington^  42  Cal.,  165;  10 
Am.  R.,  296. 

Trial  by  jury. 

See  "Formation  of  Trial  Jury." 

NEW  TRIAL. 

Section  4487.  A  new  trial  is  a  re-examination  of  the  issue 
in  the  same  court  before  another  jury,  after  a  verdict  has  been 
given. 

Sec.  4488.  The  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had.  All  the 
testimony  must  be  produced  anew  and  the  former  verdict  can- 
not be  used  or  referred  to  either  in  the  evidence  or  in  argu- 
ment. 

Sec.  4489.  The  court  may  grant  a  new  trial  for  the  follow- 
ing causes,  or  any  of  them : 

1.  When  the  trial  has  been  had  in  the  absence  of  the  de- 
fendant, if  the  indictment  be  for  a  felony; 

2.  When  the  jury  has  received  any  evidence,  paper,  or 
document  out  of  court  not  authorized  by  the  court; 

3.  When  the  jury  have  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or  have 
been  guilty  of  any  misconduct  tending  to  prevent  a  fair  and 
due  consideration  of  the  case; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the 
jurors; 

5.  When  the  court  has  misdirected  the  jury  in  a  material 
matter  of  law; 

6.  W^hen  the  verdict  is  contrary  to  law  or  evidence.  But 
no  more  than  two  new  trials  shall  be  granted  for  this  cause 
alone ; 

7.  When  the  court  has  refused  properly  to  instruct  the 

8.  When  from  any  other  cause  the  defendant  has  not  re- 
ceived a  fair  and  impartial  trial. 

Sec.  4490.  The  application  for  a  new  trial  can  be  made  only 
by  the  defendant,  and  must  be  made  before  judgment. 

A  new  trial  is  a  re-examination  of  the  issue  in  the  same 
court.    Courts  of  general  common  law  jorisdictiou  have  al- 
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ways  exercised  the  power  of  setting  aside  verdicts  and  grant- 
ing new  trials;  but  justice's,  and  all  inferior  courts  of  limited 
jurisdiction,  have  no  such  power,  unless  it  be  expressly  con- 
ferred by  statute,  and  no  such  provision  is  made  under  the 
Iowa  Code.  A  new  trial  cannot  be  granted  to  the  State  in  a 
criminal  case,  because  the  constitution  forbids  that  any  man 
shall  be  twice  put  in  jeopardy  for  the  same  offense.  But  a 
new  trial  may  be  granted  to  a  defendant,  for  he  may  waive  the 
constitutional  provision,  which  is  intended  for  his  benefit.  In 
general,  a  new  trial  places  the  parties  in  the  same  position 
that  they  occupied  before  the  trial;  and  the  former  verdict 
should  not  be  referred  to,  either  in  the  evidence  or  argument. 
But  when  the  offense  consists  of  different  degrees,  the  defend- 
ant cannot  be  tried  again  for  any  degree  higher  than  that  of 
which  he  was  convicted.  (On  this  subject  of  re-trial,  see 
"  Former  Adjudication.")  A  refusal  to  grant  a  continuance 
upon  application  with  sufiScient  cause  therefor,  is  good  ground 
for  granting  a  new  trial.  Also  the  admission  of  illegal  testi- 
mony, or  the  refusing  to  admit  competent  evidence.  But  it 
should  appear  that  the  defendant's  rights  were  prejudiced,  by 
the  erroneous  ruling  of  the  court.  So  if  the  court  improperly 
deny  a  party  the  right  to  cross-examine  a  witness,  he  will  be 
entitled  to  a  new  trial.  For  defective  verdicts,  see  "Verdicts.'* 
The  motion  for  a  new  trial  may  be  in  the  following  form: 

Motion  for  Hew  Trial. 
State  of  Iowa.I 

vs.  V     In  District  Court  of .  •  •  county,  Iowa,  March  term,  1878  . 


•1 
V     In  I)istri< 


Now  comes  A  B.  the  defendant  in  the  above  entitled  cause,  and  asks  this  court  to 
grant  him  a  new  trial  herein,  and  set  aside  the  verdict  of  the  jury,  for  the  following 
reasons: 

1st.    The  verdict  is  contrary  to  the  evidence  ; 

2d.    The  verdict  is  against  the  law  as  given  to  the  jury  by  the  court; 

3d.  The  court  erred  in  refusing  and  overruling  defenant's  application  for  a  con« 
tinuance  (or  change  of  venue). 

4ih.  The  court  erred  in  giving  instructions  Nos.  1.  2  and  3,  and  refusing  those 
asked  for  by  defendant,  Nos.  2  and  4. 

L  .  •  .  H  .   .  .  .  Attorney  for  Defendants 

New  trial — Equitable  circumstances. 

It  is  evident  that  where  a  prisoner,  without  fault  on  his 
part,  has  not  had  a  full  and  impartial  trial,  a  new  trial  will  be 
ordered,  although  no  one  of  these  circumstances  amount  to 
error  in  law.  State  v.  Trulock,  1  Iowa,  515;  State  v.  War- 
reuj  1  G.  Greene,  110;  State  v.  Jerry,  1  Blackford,  395. 
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Time  of  filing  motion. 

A  motion  for  a  new  trial  must  be  made  in  the  trial  court, 
and  before  judgment  is  rendered.  State  v.  Biaobyy  39  Iowa, 
467. 

Defect  in  name  in  an  indictment. 

The  fact  that  the  defendant  is  erroneously  named,  is  no 
cause  for  a  new  trial.    State  v.  Whiter  32  Iowa,  17. 

Presence  of  prisoner  during  AROUMEin*  of  motion. 

Wliile  it  is  a  better  practice  to  have  the  defendant  present 
in  court  on  the  argument  of  a  motion  for  a  new  trial,  it  is  not 
clear  that  it  is  necessary.  State  v.  DecklottSy  19  Iowa,  448; 
Com.  V,  Costello^  121  Mass.,  371;  23  Am.  R.,  277;  Jewell  v. 
Com.,  22  Pa.  St.,  94-101;  Com.  v.  AndrewB,  97  Mass.,  543; 
while  it  is  held  in  Reg,  v.  Teal,  11  East,  307,  and  lieg,  v. 
Askew,  3  M.  4&  S.,  9;  Heg.  v.  Cardwell,  2  Denio,  C.  C.  R, 
372,  that  the  prisoner  must  be  present  on  such  argument  for  a 
new  trial. 

Newly  discovered  evidence — Cumulative. 

Where  newly  discovered  evidence  is  mostly  cumulative  and 
sufficient  diligence  is  not  shown  in  procuring  that  testimony 
previous  to  the  trial,  a  new  trial  shall  not  be  granted.  Peo- 
ple v.  McDonnell,  47  Cal.,  134;  2  Green  Cr.  R.,441;  Folk  v. 
Anderson,  IQ  Kan.,  247;  Smith  v.  Williams,  1\  Kan.,  104; 
State  V,  Kellermxin,  14  Kan.,  135;  Boyd  v.  Sanfordy  lb., 
280;  Heady  v.Fishhiim,^  Neb.,  263;  People  v.  Mack,  2 
Paik  Cr.  R.,  673;  People  v.  O'Bneri,  4  Park  Cr.  R.,  203. 
And  on  the  ground  of  newly  discovered  evidence  it  is  usually 
within  the  discretion  of  the  court.  Warren  v.  State^  1  G. 
Greene,  106;  Henderson  v.  State,  1  Texas  Court  of  Appeals 
R.,  432. 

The  Iowa  statutes  do  not  authorize  the  granting  of  new 
trials  in  a  criminal  case,  on  the  ground  of  newly  discovered 
evidence.     State  v.  Boioman,  45  Iowa,  418. 

A  verdict  clearly  against  the  evidence  should  be  set  aside. 
Much  stronger  should  this  rule  apply  in  criminal  than  in  civil 
cases.  Bedford  v.  State,  5  Humph.,  Tenn.,  532;  State  v.  Tom* 
linson^  11  Iowa,  402.  And  in  the  consideration  of  the  evi* 
dence,  greater  latitude  is   permitted  in  criminal  cases  Uum 
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would  be  conntenauced  in  civil  cases.  Com.  v.  Websterj  5 
Cnsb.,  Mass.,  320;  State  v.  Elliott,  15  Iowa,  76;  State  v. 
Woolseyy  30  Iowa,  254;  State  v.  Brainardy  25  Iowa,  572. 

Embezzlement — Value. 

Where  tlie  State  proved  the  value  to  be  niuety-five  dollars, 
and  the  defendant  showed,  in  his  application  for  a  new  trial, 
that  he  could  reduce  the  value  to  ten  or  fifteen  dollars,  but  had 
no  knowledge  of  this  evidence  at  the  time  of  trial,  he  was  en- 
titled to  a  new  trial.     State  v.  Foster ,  37  Iowa,  405. 

Granted  for  insufficiency  of  evtdenoe. 

To  justify  the  se'ting  aside  of  the  verdict  on  the  ground 
that  it  is  not  sustained  by  the  evidence,  all  the  testimony  must 
be  certified  up.  Hall  v,  Sunter,  4  G.  Greene,  539;  State  v. 
rats,  11  Iowa,  343. 

Liquor  oases — Condemnation. 

A  proceeding  by  information  for  the  condemnation  of 
intoxicating  liquors,  alleged  to  be  kept  for  illegal  sale,  is  of 
the  nature  of  a  criminal  action.  And  after  trial  and  verdict 
for  the  defendant,  the  State  is  not  entitled  to  a  new  trial. 
State  V.  Certain  Intoxicating  Liquors  and  Harris,  40  Iowa, 
95. 

Misconduct  of  jurors— Use  of  intoxicating  liquors. 

At  common  law,  the  jury  were  kept  together  without  meat, 
drink,  fire,  or  candle,  unless  by  permission  of  the  judge,  until 
they  agreed.  3  Bl.  Com.,  375.  This  rule,  however,  has  been 
so  modified  in  this  country  that  the  jury  may,  of  course,  and 
without  any  special  permission  of  the  judge,  have  water,  fire, 
and  lights,  but  the  permission  of  the  judge  is  requisite  for 
meat  or  board;  but  at  no  time  has  it  ever  been  claimed,  that 
even  with  the  permission  of  the  judge,  could  the  jury  have 
spirit  nous  liquors,  or  that  which  at  one  time  was  regarded  as 
almost  a  national  drink,  cider.  State  v.  Baldy,  17  Iowa,  41; 
Brant  v.  Fowler,  7  Cow.,  502.  Even  by  consent  of  parties 
the  use  of  liquor  will  vitiate  the  verdict.  State  v.  Brueey 
Jurist,  Feb.  1878,  page  106 ;  People  v.  Douglas,  4  Cow,  26 ;  17 
Iowa,  46;  9  Am.  Rep.,  764;  Ryan  v.  Harrow,  27  Iowa,  494; 
1  Am.  Eep.,  302;  Davis  v.  State,  35  Ind.,  496.  But  the  use 
of  liquor  during  trial  and  before  retiring  to  consider  the  ver- 
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diet,  does  not  necessarily  vitiate  the  verdict,  where  taken 
for  medical  purposes,  and  when  it  does  not  appear  that  its 
effects  were  intoxicating,  nor  was  not  known  to  the  defendant 
or  his  counsel  at  the  time  and  before  the  cause  was  submitted 
to  the  jury.  State  v.  Morphy^  33  Iowa,  273;  11  Am.  R.,  122; 
13  Kan.,  78.  That  one  of  the  jurors  left  the  room  where  the 
jury  was  considering  the  case,  for  a  proper  purpose,  in  the 
care  of  the  deputy  sheriff,  with  whom  he  had  no  conversation 
about  the  case,  did  not  justify  the  granting  of  a  new  trial. 
Stixte  V.  Bowinan^  45  Iowa,  418. 

Ebbok  in  indictment. 

A  judgment  against  a  person  in  an  indictment  for  larceny, 
will  not  be  disturbed  merely  because,  among  the  things  stolen 
there  was  an  item  which  was  not  the  subject  of  larceny,  if 
it  appears  by  the  record  that  the  exclusion  of  that  item  conld 
not  reduce  the  nature  of  the  offense  nor  lessen  the  amount  of 
the  fine.      Warren  v.  State,  1  G.  Greene,  106. 

Peesumption — Acrs  of  coubt  pbesumed  cobbect. 

The  rulings  of  the  court  below  will  be  presnmed  to  be  cor- 
rect, unless  otherwise  shown.     State  v.  Vance,  17  Iowa,  138. 

Should  be  obdered,  when. 

Where  the  verdict  returned  on  the  trial  of  a  criminal  cause, 
fails  to  pronounce  affirmatively  or  negatively  on  all  facts  nec- 
essary to  enable  the  court  to  give  judgment,  and  where  no 
order  has  been  made  for  further  deliberation,  the  defendant  is 
not  entitled  to  a  discharge;  but  the  verdict  should  be  set  aside, 
and  a  new  trial  ordered.  State  v.  Turnery  19  Iowa,  144;  State 
V.  Arthur,  21  lb.,  322.  So,  where  it  lacks  affirmative  force. 
State  V.  miton  <£  Oordon,  22  Iowa,  241. 

Conversing  of  jurobs  afteb  verdict  sealed. 

The  fact  that  jurors  conversed  in  relation  to  the  case  with 
other  persons  after  their  verdict  was  sealed,  and  before  deliv- 
ering the  same  to  the  court,  was  held  not  sufficient  cause  for 
granting  a  new  trial.     Saunders  v.  State,  2  Iowa,  230. 

Presumption  in  favor  of  regularity. 

Tlie  Supreme  Court  will  presume,  when  the  record  is  silent, 
that  the  jury  in  a  criminal  trial,  when  they  retire  to  consider 
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upon  tlieir  virdict,  were  in  charge  of  a  sworn  officer.    State 
V.  Pitts,  11  Iowa,  343. 

Disqualification  of  juror. 

Where  the  defendant,  in  a  criminal  case,  seeks  to  set  aside 
a  verdict  against  him,  on  the  ground  that  one  of  the  jurors, 
previous  to  tlie  trial,  had  formed  and  expressed  an  unqualified 
opinion  that  he  was  guilty  of  the  offense  charged,  he  must 
show  by  the  record  that  the  juror  was  examined  on  oath,  as 
to  whether  he  had  formed  such  an  opinion;  and  if  not  so  shown 
there  is  no  ground  for  a  new  trial.  State  v.  Shelledy,  8  Iowa, 
477;  State  v.  Funk,  17  lb.,  365.  But  the  affidavit  of  the  de- 
fendant is  not  sufficient  to  show  that  the  juror  was  examined 
under  oath,  before  he  was  sworn  as  a  juror,  to  ascertain  whether 
or  not  he  had  formed  such  an  opinion.  8  Iowa,  477.  Nor  is 
the  record  entry  that  *'  the  jury  was  empaneled,  tried  and 
sworn,"  is  not  sufficient  to  show  that  they  were  examined  un- 
der oath,  as  to  whether  or  not  they  had  formed  or  expressed 
an  unqualified  opinion.     State  v.  Funk,  17  Iowa,  365. 

Not  granted  if  verdict  corresponds  to  the  evidence. 

When  the  evidence  upon  every  material  charge  in  the  in- 
dictment was  before  the  jury,  a  new  trial  should  not  be  granted. 
Winfield  v.  State,  3  G.  Gr.,  339.  So  where  the  verdict  was  a 
just  response  to  the  evidence,  a  new  trial  will  not  be  granted. 
State  V.  Stoker,  22  Iowa,  52.  But  if  unsupported  the  court 
will  not  hesitate  so  to  do.     State  v.  Moffat,  31  Iowa,  316. 

General  rule. 

The  Supreme  Court  may  review  an  order  of  the  District 
Court  sustaining  or  overruling  a  motion  for  a  new  trial,  upon 
the  ground  that  the  verdict  of  tl:e  jury  is  against  the  evidence, 
but  only  when  it  is  made  manifest  that  the  discretion  vested 
in  the  court  has  been  abused.  State  v.  Lyon,  10  Iowa,  340; 
State  V,  Tomlinson,  11  Iowa,  401;  State  v.  Funk,  17  Iowa, 
365. 

Two  verdicts. 

In  reviewing  the  evidence  and  judgment  of  the  court  below, 
the  Supreme  Court  will  give  much  weight  to  the  fact  that  the 
judgment  is  sustained  by  two  different  verdicts,  rendered  by 
difierent  juries  on  different  trials  of  the  same  cause.    Jordan 
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V.  Reedy  1  Iowa,  135;  State  v.  Cto%%^  13  lb.,  66;  Johnson  v. 

Wilson^  adni^r,  Burr,  180. 

Court  should  be  guided. 

While  the  court  should  set  aside  a  verdict  which  is  clearly 
against  the  evidence,  and  while  greater  latitude  is  allowed  in 
the  examination  of  motions  for  new  trials  on  this  ground  in 
criminal  than  in  civil  crises,  it  should  be  well  satisfied  of  the 
insufficiency  of  the  evidence,  before  setting  aside  the  verdict 
The  Supreme  Court  will  exercise  the  power  to  reverse  a  judg- 
ment on  that  ground  when  it  remains  clear  and  evident  that 
it  should  be  done.  State  v.  Elliott^  15  Iowa,  72;  State  v. 
Colluis,  20  Iowa,  85. 

Conflicting  evidence. 

Where  the  evidence  is  conflicting  a  new  trial  should  not  be 
granted.  State  v.  Funk^  17  Iowa,  365;  State  v.  Pohon^  29 
Iowa,  133;  State  v,  Lamontj  2  Wis.,  437;  Edmistoii  v.  Gar- 
rison,  18  Wis.,  594. 

Hearsay  evidence. 

Where,  on  the  trial  of  a  criminal  cause,  declarations  made 
Dy  a  third  person  as  to  the  corpus  delicti^  not  in  the  presence 
of  the  prisoner,  were  received  as  evidence,  and  the  other  evi- 
dence touching  that  point  was  not  very  full,  a  new  trial  was 
awarded.     State  v,  May^  20  Iowa,  305. 

Erroneous  instructions. 

An  instruction  which,  when  considered  alone,  would  be 
erroneous,  will  not  be  sufficient  ground  of  reversal,  if,  when 
taken  in  connection  with  other  instructions,  it  could  have 
wrought  no  prejudice  to  defendant.  State  v.  Johnson^  8  Iowa, 
625.  So  an  instruction  which  worked  no  prejudice  is  not  snf- 
ficient.  State  v.  Finlan^  10  Iowa,  19.  So  if  the  instructions 
are  erroneous,  and  the  evidence,  with  the  law  given,  would 
sustain  the  verdict,  it  is  no  ground  for  reversal.  State  «^« 
Coaster^  10  Iowa,  453. 

Refusal  to  give  instructions. 

The  refusal  of  unobjectionable  instructions,  where  the  record 
does  not  contain  all  the  instructions  given,  is  no  ground  for* 
reversal.     State  v.  Johnson^  19  Iowa,  230. 
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Duty  of  court  to  instruct. 

In  a  criminal  canse,  where  the  case  is  complicated,  it  is  the 
dnty  of  the  court,  whether  requested  by  counsel  or  not,  to 
point  out  the  issues  of  fact  to  the  jtiry,  and  give  them  the 
law  applicable  in  proper  instructions.  Where  this  is  not  done, 
and  the  verdict  is  not  clearly  warranted  by  the  evidence,  a 
new  trial  will  be  awarded.  State  v.  Tweedy^  11  Iowa,  350; 
State  V.  Carnahan^  17  Iowa,  256;  State  v.  Benhamj  17  Iowa, 
23;  lb.,  154;  State  v.  Brainardj  25  Iowa,  672. 

Discretionary  power. 

The  granting  or  refusing  a  new  trial  is  a  matter  within  the 
discretion  of  the  court,  and  the  Supreme  Court  will  not  inter- 
fere with  the  exercise  of  that  discretion  except  in  cases  of  gross 
abuse  thereof.  Uooe  v,  Lo^hwood^  3  Chand.,  Wis.,  41 ;  State  v. 
Lamont,  2  Wis.,  437;  Ford  v.  Ford,  3  Wis.,  399;  Schosffler 
V.  State,  3  Wis.,  823;  Cook  v.  Helms,  5  Wis.,  107;  Bamea 
V.  Merrick,  6  Wis.,  57;  Chamlerlain  v.  M.  cfe  M.  B.  B.  Co^ 
7  Wis.,  425;  14  Wis.,  356  and  687. 

Gambling  verdict. 

Where  the  verdict  is  the  result  of  chance  or  hazard  and  not 
of  deliberation,  the  same  must  be  set  aside  and  a  new  trial 
granted.    Birchard  v.  Booth,  4  Wis.,  67. 

Admission  of  illegal  evidence. 

The  admission  of  illegal  testimony  against  the  prisoner, 
upon  his  objection,  is  a  good  cause  for  a  new  trial.  Com.  v. 
Green,  2  Leading  Cr.  Cases,  464. 

State  not  entitled  to  new  trial. 

No  new  trial  can  be  had  by  the  State  when  the  defendant 
is  acquitted.  Beg.  v.  Jacob,  1  Stark,  Nevile  &  Perry  Q  B., 
516;  2  E.  C.  L.  R.;  Rex  v.  Sutton,  5  B.  &  Ad.,  52;  27  E.  C. 
L.  R;  Roscoe's  Cr.  Ev.,  7th  ed.,  227.  Nor  does  a  writ  of 
error  lie  in  behalf  of  the  Commonwealth  to  reverse  an  acquit- 
tal, unless  expressly  given  by  statute;  nor  can  a  new  trial  be 
granted  in  such  case.  Cooley's  Constitutional  Lim.,  marg- 
inal page  822. 

Affidavit  of  counsel  as  to  information  received. 

The  affidavit  of  counsel  as  to  information  he  received  from 
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jurors  concerning  what  took  place  in  the  jury  room  is  inad- 
missible.     Wilson  V.  PeojpUy  4  Park  Cr.  Rep.,  619. 

For  causes  and  laws  on  new  trials  in  criminal  cases  gen- 
erally, see  "  Ililliard  on  New  Trials,"  2d  ed.,  113,  and  antbor- 
ities  therein  cited. 

PARDONS  AND  THE  REMISSION  OF  FINES  AND 

FORFEITURES 

Section  4712.  The  governor  shall  have  power  to  remit 
fines  and  forfeitnres  upon  such  conditions  and  with  such  re- 
strictions and  limitations  as  he  may  think  proper.  After  con- 
viction of  murder  in  the  first  degree  no  pardon  shall  be 
granted  by  the  governor  until  he  shall  have  presented  tbe 
matter  to,  and  obtained  the  advice  of,  the  general  assembly 
thereon.  Before  presenting  the  matter  to  the  general  assembly 
for  their  action,  he  shall  Ciiuse  a  notice  containing  the  reasons 
assigned  for  granting  the  pardon  to  be  published  in  two  news- 
papers of  general  circulation,  one  of  which  shall  be  published 
at  the  capital  and  the  other  in  the  county  where  the  convic- 
tion wjis  had,  and  if  there  be  no  such  paper  in  such  county, 
then  in  some  adjoining  county,  for  four  successive  weeks,  the 
last  publication  to  be  at  least  twenty  days  prior  to  tlie  com- 
mencement of  the  session  of  the  general  assembly  to  which 
the  matter  shall  be  presented. 

Sec.  4713.  When  an  application  is  made  to  the  governor 
for  a  pardon,  reprieve,  or  commutation,  or  for  the  remission 
of  a  tine  or  forfeiture,  he  may  require  the  judge  of  the  court, 
or  the  district  attorney,  or  attorney  general,  by  whom  the 
action  was  prosecuted,  or  the  clerk  of  such  court,  to  furnish 
him  without  delay  a  copy  of  the  minutes  of  the  evidence 
taken  on  the  trial,  and  of  any  other  facts  having  reference  to 
the  propriety  of  his  exercise  of  his  powers  in  the  premises. 
He  may  also  take  the  testimony  of  such  persons  bearing  upon 
such  application  as  he  may  deem  advisable,  and  for  this  pur- 
pose is  authorized  to  administer  the  necessary  oath.  Any 
person  who,  in  giving  such  testimon}',  shall  swear  falsely,  and 
any  person  who  shall  knowingly  and  corruptly  make  any  false 
statements  in  an  affidavit  intended  to  be  used  in  connection 
with  an  application  for  pardon,  or  for  remission  of  tine  or  for- 
feitnre,  shall  be  deemed  guilty  of  perjury,  and  shall  be  pun- 
ished therefor  as  provided  by  law. 

Sec.  4714.  Whenever  any  convict  is  pardoned,  or  re- 
prieved, or  his  sentence  commuted,  or  any  fine  or  forfeiture  is 
remitted,  it  is  the  duty  of  the  officer  to  whom  the  warrant  is 
directed,  as  soon  as  may  be  after  executing  the  same,  to  make 
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A  retnrn  in  writing  thereon  to  the  secretary  of  state,  of  his 
doings  under  tlie  same,  and  sign  the  same  with  his  name  of 
otKce,  and  must  also  file  in  tlie  office  of  the  clerk  of  the  court 
in  which  the  conviction  was  had,  or  in  which  it  was  to  have 
been  enforced,  a  certified  copy  of  the  warrant  and  retnrn, 
the  proper  entries  in  relation  to  which  shall  be  made  by  such 
clerk. 

A  pardon  is  an  act  of  grace,  proceeding  from  the  power 
entrusted  with  the  execution  of  the  laws,  which  exempts  the 
individual  on  whom  it  is  bestowed  from  the  punishment  the 
law  inflicts  for  a  crime  he  has  committed.  7  Pet.  S.  O.  Rep., 
160.  Every  pardon  granted  to  the  guilty  is  in  derogation  of 
the  law;  if  the  pardon  be  equitable,  tlie  law  is  bad;  for  where 
legislation  and  the  administration  of  the  law  are  perfect,  par- 
dons must  be  a  violation  of  the  law.  But  as  human  actions 
are  necessarily  imperfect,  the  pardoning  power  must  be  vested 
somewhere  in  order  to  prevent  injustice,  when  it  is  ascertained 
that  an  error  lias  been  committed.  The  subject  will  be  con- 
sidered with  regard:  1.  To  the  kinds  of  pardons;  2.  By  whom 
they  are  to  be  granted;  3.  For  what  oflfenses;  4.  How  to  be 
taken  advantage  of;  5.  Their  eflfect. 

1.  Pardons  are  general  or  special.  (1)  A  general  pardon  is 
implied  by  the  repeal  of  a  penal  statute,  because  unless  other- 
wise provided  by  law,  an  oflfense  against  such  statute  while  it 
was  in  force  cannot  be  punished  and  the  offender  goes  free. 
(2)  Special  pardons  are  those  which  are  granted  by  tlje  pardon- 
ing power  for  particular  cases.  Pardons  are  also  divided  into 
absolute  and  conditional.  The  former  are  those  which  free 
the  criminal  without  any  condition  whatever;  the  latter  are 
those  to  which  a  condition  is  annexed,  which  must  be  per- 
formed before  the  pardon  can  have  any  effect.  Ely  v,  Ilallett^ 
2  Gaines  R.,  67;  1  Bailey,  283;  2  Bailey,  516.  But  see  4 
Call.  R.,  35. 

2.  The  constitution  of  the  United  States  gives  to  the  Presi- 
dent in  general  terms,  "the  power  to  grant  reprieves  and  par- 
dons for  offenses  against  the  United  States."  The  same  power 
is  given  generally  to  the  Governors  of  the  several  States  to 
grant  pardons  for  crimes  committed  against  their  respective 
States,  but  in  some  of  them  the  consent  of  the  Legislature,  or 
one  of  its  branches,  is  required. 
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3.  Except  in  the  case  of  impeacliment,  for  which  a  pardon 
cannot  be  granted,  the  pardoning  power  may  grant  a  pardon 
of  all  offenses  against  the  government,  and  for  any  sentence  or 
judgment.  But  such  a  pardon  does  not  operate  to  discliarge 
the  interest  which  third  persons  may  have  acquired  in  the 
judgment;  as,  where  a  penalty  was  incurred  in  violation  of 
the  embargo  laws,  and  the  custom  house  officers  became  en- 
titled to  one-half  of  the  penalty,  the  pardon  did  not  discharge 
that.  4  Wash.  C.  C.  R,  64;  see  2  Bay.,  665;  2  Whart.,  440; 
7  J.  J.  Marsh,  131. 

4.  When  the  pardon  is  general,  either  by  an  act  of  amnesty 
or  by  the  repeal  of  a  penal  law,  it  is  not  necessary  to  plead  it, 
because  the  court  is  bound,  ex  officio,  to  take  notice  of  it 
And  the  criminal  cannot  even  waive  such  pardon,  because  by  his 
admittance  no  one  can  give  the  court  power  to  punish  hira, 
when  it  judicially  appears  that  there  is  no  law  to  do  it.  But 
when  the  pardon  is  special,  to  avail  the  criminal  it  must  judic- 
ially appear  that  it  has  been  accepted,  and  for  this  reason  it 
must  be  specially  pleaded.     U.  S.  v.  Wilson^  7  Pet.  R.,  150, 162. 

5.  The  eflfect  of  a  pardon  is  to  protect  from  punishment  the 
criminal  for  the  offense  pardoned,  but  for  no  other.  1  Porter, 
475.  It  seems  that  the  pardon  of  an  assault  and  battery, 
which  afterwards  becomes  murder  by  the  death  of  the  person 
beaten,  would  not  operate  as  a  pardon  for  the  murder.  13 
Pick.,  496.  In  general  the  effect  of  a  full  pardon  is  to  restore 
a  convict  to  all  his  rights.  But  to  this  there  are  some  excep- 
tions: 1.  When  the  criminal  has  been  guilty  of  perjury,  a 
pardon  will  not  qualify  him  to  be  a  witness  at  any  time  after- 
wards. 2.  When  one  was  convicted  of  an  offense  by  which 
he  became  civilly  dead,  a  pardon  did  not  affect  or  annul  the 
second  marriage  of  his  wife,  nor  the  sale  of  liis  property  by 
persons  appointed  to  administer  on  his  estate,  nor  divest  his 
heirs  of  the  interest  acquired  in  his  estate  in  consequence  of 
his  civil  death.     Deming  v.  DanieUy  10  Johns.,  232,  483. 

6.  All  contracts  made  for  the  buying  or  procuring  a  pardon 
for  a  convict  are  void.  And  such  contracts  will  be  declared 
null  by  a  court  of  equity,  on  the  ground  that  they  are  opposed 
to  public  policy.    4  Bouv.  Inst.,  3357. 
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Tlie  petition  for  pardon  may  be  in  the  following  form. 

The  State  op  Iowa^  Indicted  and  convicted  in  the  District  Court  of .   .  county, 
vs.  >     Iowa,  at  the  June  term  thereof,  A.  D.  187  .  ,  on  a  charge 
J      of  grand  larceny. 

To  his  excellency^  the  Governor  of  Iowa: 

We.  the  undersigned,  do  respectfully  represent,  that  Mark  Duryee,  the  above 
named  defendant,  was  indicted,  tried  and  convicted,  at  (he  June  term  of  the  District 
Court  for  Linn  county,  Iowa,  on  the  charge  of  grand  larceny.  And  in  pursuance  of 
said  conviction  was.  by  the  Hon.  John  Shane,  Judge  of  said  court,  sentenced  to  con* 
finement.  at  hard  labor,  in  the  penitentiary  at  An^mosa.  Jones  county.  Iowa,  for  the 
term  of  two  years;  that  he  has  served  in  said  prison,  in  pursuance  of  said  sentence, 
from  the  20th  of  June  1876,  up  to  this  date.  And  we  have  reason  to,  and  do.  believe 
that  the  said  defendant  was  illegally  and  improperly  convicted;  for  that  he  was  con- 
victed on  the  evidence  of  A  B  and  C  D.  who  were  the  only  witnesses  appearing  in 
behalf  of  the  prosecution,  as  will  fully  appear  by  the  certificate  of  the  trial  judge  and 
prosecuting  attorney,  which  certificate  is  hereto  attached  and  made  a  part  of  this  ap« 
plication,  and  that  the  conviction  was  had  solely  on  the  evidence  of  said  A  B  and  C 
D.  Whereas,  in  fact,  and  in  truth,  neither  of  said  witnesses  were  within  the  county, 
or  State,  when  and  where  the  said  pretended  offense  should  have  been  committed  by 
said  defendant,  and  they  had  no  knowledge  or  reason  to  believe  the  said  defendant 
guilty  of  the  crime  charged,  as  will  fully  appear  by  the  affidavits  of  competent  and 
disinterested  parties;  which  said  affidavits  are  hereto  attached,  and  made  a  part 
hereof.  Wherefore,  your  petitioners  would  pray  that  this  application  be  properly  ex- 
amined, and.  upon  the  facts  being  found  to  be  true,  as  herein  stated,  that  said  defend- 
ant be  discharged  from  custody.  {Signatures.^ 

Marion,  Iowa,  yuljtl6,lS17, 

Pom  of  Pardon. 
The  State  of  Iowa^ 

V.  >      7%e  State  of  Iowa,  Executive  Department. 

Whereas,  at  the  June  term  of  the  District  Court  of .  .  .  county,  Iowa,  187  .  , 
Mark  Duryee  was  then  and  there  convicted  upon  a  charge  of  grand  larceny,  and  sen- 
tenced by  the  court  thereof  to  imprisonment  in  the  Iowa  penitentiary  for  the  term  of 
two  years,  at  Anamosa,  by  virtue  of  which  sentence  he  is  now  confined  therein. 
And.  whereas  an  application  for  pardon  has  been  made  to  me.  with  affidavits,  certi- 
ficates, and  evidence  furnished  which  induce  the  belief  that  the  said  Mark  Duryee 
may.  with  propriety,  be  pardoned  by  the  executive  authority  of  the  State.  Therefore 
I.  John  H.  Gear.  Governor  of  the  State  of  Iowa,  do  hereby  grant  the  said  Mark 
Duryee  a  general  pardon  from  the  sentence  aforesaid,  and  do  by  these  presents  re- 
lease him  from  all  further  confinement  in  said  penitentiary  in  consequence  thereof: 
and  do  hereby  restore  him  to  all  the  rights  and  privileges  of  citizenship. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and  caused  the  great 
seal  of  the  State  of  Iowa  to  be  affixed,  at  Des  Moines,  the  3d  day  of  July.  187  . 

By  the  Governor,  JOHN  H.  GEAR. 

JOSIAH  T.  Young,  Secretary  of  State. 

Pom  of  Commntatioxi  of  Bentenoe. 
The  State  of  Iowa) 

It  app>earing  to  the  executive  that  Mark  Duryee.  now  confined  in  the  penitentiary 
at  Anamosa,  under  sentence  of  the  District  Court  of  Linn  county,  Iowa,  on  a  charge 
of  ••  grand  larceny.*'  is  a  fit  subject  of  commutation  of  sentence:  Therefore.  I,  John 
H.  Gear,  have  in  pursuance  of  the  authority  vested  in  the  executive  by  law,  thought 
proper  to  commute,  and  do  hereby  commute  the  punishment  of  the  said  Mark  Duryee 
from  imprisonment  in  the  penitentiary,  from  two  years  to  one  year,  to-wit:  for  the  term 
of  twelve  months  from  date. 

Given  under  my  hand  as  Governor,  and  the  seal  of  said  State  this  30th  day  of  June, 
187.  By  the  Governor,  JOHN  H.  Gear. 

JOSIAH  T.  YOUNO,  Secretary  of  State, 

Costs. 
A  j^neral  pardon  from  the  executive  to  a  convict  does  not 
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operate  as  a  remission  of  any  Judgment  for  costs  against  bim. 
^ittep  V.  Laeey,  35  Iowa,  419;  2  Green  Cr.  R.,  634;  14  Am. 
R,  498;  Zlbby  v.  Nichols^  21  O.  St.,  414;  Com.  v.  AngUa^ 
10  Gratt,  696;  People  v.  Pease^  3  Johns.  Cases,  334.  Nor 
can  the  governor  remit  tlie  costs  of  prosecution.  State  v. 
Farlerj,  8  Blackf.,  229. 

General  and  conditional. 

The  power  conferred  upon  the  executive  by  the  constitution 
to  grant  pardon  includes  the  power  of  granting  a  conditional 
pardon.  People  v.  Potter^  1  Park  Cr.  R,  47;  Addington^s 
Case,  2  Bail.,  516;  Mary  Fuller's  Case^  1  McCord,  178;  State 
V.  Tioitty,  4  Hawks,  N.  C.  R,  193;  7  Pet.  U.  S.  R,  175; 
Opinions  of  Attorneys  General,  250;  2  Caines,  57;  3  John- 
son's Cases,  333. 

Conditional  pardons. 

The  executive  has  the  constitutional  power  to  grant  condi- 
tional pardons.  1  Ch.  Cr.  L.,  714;  2  Hawkins  P.  C,  title 
Pardon ;  1  Leach  Cr.  L.,  223  and  393 ;  4  Blackstone  Com., 
401;  Lee  v.  Murphy,  22  Vir.,  789;  12  Am.  R,  563;  PeopU 
V,  Potter,  1  Edmonds,  N.  Y.,  235.  Tlie  Governor  of  the  State, 
in  the  exercise  of  his  pardoning  power,  may  annex  to  bis  par- 
don any  condition,  precedent  or  subsequent,  provided  it  be 
not  illegal,  immoral,  or  impossible  to  be  performed.  Arthur 
V,  Craig,  Warden  of  Iowa  Penitentiary,  Western  Jurist,  July 
No.,  1878,  page  430. 

Efjtect  of  pardon. 

Under  the  New  York  statute,  where  the  prisoner  is  par- 
doned both  of  the  offense  and  the  penalties,  he  is  not  restored 
to  the  .rights  of  citizenship  unless,  by  the  terms  of  such  par- 
don, he  shall  be  so  restored.  1  R  S.,  127;  People  v.  Potter, 
1  Park  Cr.  R,  on  page  52 ;  State  v.  Twittyy  4  Hawk.,  N.  C. 
R,  193. 

Violation  of  conditions  of  pardon  on  part  of  prisoner. 

A  pardon  may  be  extended  on  any  condition,  precedent  or 
subsequent,  on  the  performance  of  which  the  validity  of  the 
pardon  will  depend,  and  if  he  does  not  perform  the  conditions 
it  will  be  altogether  void,  and  he  may  be  brought  to  the  bar 
and  sujQfer  his  original  sentence.    People  v.  Potter^  I  P^rk 
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Cr.  R.,  on  pa^^es  57  and  58;  Commonwealth  v.  Haggerty^  4 
Brewster,  Penu.,  826;  1  Green  Cr.  R.,  180;  18  How.  U.  S., 
307;  U.  S.  V.  Wilson,  7  Pet.,  160;  Kent's  Com.,  297.  When 
a  conditional  pardon  is  granted  which  expressly  provides  that 
the  Governor  may,  by  his  warrant,  revoke  it  upon  such  show- 
ing of  a  violation  of  the  condition  as  he  may  deem  sufficient, 
upon  such  revocation  the  legal  status  of  the  prisoner  is  the 
same  as  it  was  before  it  >vas  granted.  Afthur  v.  Craig,  West- 
ern Jurist,  July  No.,  1878,  page  430. 

Failure  on  pabt  of  defendant  to  comply  with  the  condi- 
tions PBOHIBIT  UIS  BEING  A  WITNESS. 

In  carrying  out  this  principle  it  is  held  that  a  party  is  not 
restored  to  competency  as  a  witness  until  he  has  performed 
the  conditions.  Leaches  Cr.  Law,  454,  498;  2  Hale  P.  C, 
278;  Co7nmonwealth  v.  Hagg^rtyy  4  Brewster,  Penn.,  326; 
1  Gr.  Cr.  R.,  180. 

AuTnOEITT  OF  EXECUTIVE  IN  OBANTING  PABDONS. 

Under  the  constitution  of  Indiana  of  1852,  the  Governor 
cannot  grant  pardons  and  remissions  witliout  a  law  prescrib- 
ing the  mode  and  conditions  thereof.  State  v.  Dunning,  9 
Ind.,  20. 

Fbaud  vitiates. 

Fraud  vitiates  a  pardon  or  remission;  and  where  it  appears 
that  the  executive  was  deceived  or  imposed  upon  by  those 
procuring  it,  by  false  statements  or  an  omission  to  state  rele- 
vant facts,  the  pardon  or  remission  is  void.  State  v.  Leak,  5 
Ind.,  359. 

May  be  obanted  befobb  sentence. 

Under  the  Massachusetts  Constitution,  Chap.  2,  Sec.  1, 
Art.  8,  the  Governor  may  grant  a  pardon  of  an  offense  after  a 
verdict  of  guilty,  and  before  sentence,  and  while  exceptions 
are  allowed  by  the  trial  judge,  and  cause  pending  in  Supreme 
Court.  Commonwealth  v.  LocJcwood,  109  Mass.,  323;  1  Green 
Cr.  K.,  168;  12  Am.  R.,  699. 

Beasonable  condition. 

A  condition  that  the  defendant  leave  the  country  forthwith, 
is  a  reasonable  condition.    Such  a  condition  means  a  depart* 
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nre  and  permanent  absence  from  the  country  during  at  least 
the  term  of  sentence.  Cora,  v,  Saggertyy  4  Brewster,  Penn., 
326;  1  Gr.  Cr.  R.,  180. 

Restoration  to  bights  of  citizenship  without  fardok  Toro. 

An  instrument  by  the  Governor  purporting  to  restore  to  tlie 
defendant  the  rights  of  citizenship,  without  a  pardon,  is  of  no 
validity  and  void,  as  a  prisoner  must  be  pardoned  from  the 
penalty  of  the  crime  of  which  he  was  convicted  before  the 
rights  of  citizensliip  can  take  place.  People  v.  Boweiiy  43 
Cal.,  439;  1  Gr.  Cr.  R.,  185;  13  Am.  R,  148. 

Power  to  pardon  before  conviction. 

The  exercise  of  the  power  of  pardon  before  conviction  by 
the  legislature  is  held  not  unconstitutional.  State  v.  NichoUy 
27  Ark.,  74;  7  Am.  R,  600. 

Governor's  power  to  pardon  pending  an  appeal. 

Where  a  Governor  was  authorized  to  grant  pardons  "after 
conviction,"  it  was  held  that  a  pardon  after  verdict  and  judg- 
ment but  pending  an  appeal  taken  by  the  prisoner,  was  valid. 
State  V,  Alexander,  76  N.  C,  231 ;  22  Am.  R.,  (>76. 

In  cases  of  contempts  of  courts. 

The  Governor  of  a  State  has  power  to  pardon  a  prisoner  con- 
fined for  contempt  of  court.  It  is  well  settled  that  the  Presi- 
dent of  the  United  States  is  clothed  with  the  power  to  grant 
pardons  in  cases  where  judges  of  the  United  States  Courts 
punish  for  contempt;  and  no  exception  is  made  to  a  Governor. 
Opinions  of  Attorneys  General,  Vol.  4,  458,  and  Vol.  5,  679; 
Blackford's  Circuit  Court  R.,  Vol.  7,  24;  24  La.  Ann.,  119; 
13  Am.  R.,  115;  S.  &  M.  R,  Vol.  4,  751;  Blackstone,  Vol.  4, 
231. 

Remission  of  fine  by  legislature. 

Whether  the  legislature  can  constitutionally  remit  a  fine, 
when  the  pardoning  power  is  vested  in  the  Governor  by  the 
constitution  has  been  made  a  question.  The  cases  oi  People 
V.  Birchan,  12  Cal.,  50,  and  Haley  v.  Clark,  26  Ala.,  439,  are 
opposed  to  each  other  upon  this  point.  It  is  said  if  the  fine 
is  payable  to  the  State,  perhaps  the  legislature  should  be  con- 
sidered as  having  the  same  right  to  discharge  it  that  they 
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wonld  have  to  release  anj  otber  debtor  to  the  State  from  his 

obligation. 

Kepbieve — Paedon. 

Tlie  power  to  reprieve  is  not  included  in  the  power  to  par- 
don.   Ex  parte  Howard^  7  JN".  H.,  545. 

This  authority,  however,  would  not  apply  under  the  con- 
stitution and  laws  of  Iowa,  as  the  executive  has  the  authority 
both  to  pardon  and  reprieve;  the  same  is  true  of  most  of  the 
States. 

Evidence,  ADMissiBiLrrr  op. 

Parol  evidence  is  admissible  to  show  that  a  pardon  to  a 
witness  wlio  had  been  convicted  of  felony  was  intended  to  ap- 
ply to  that  offense,  where  the  pardon  does  not  clearly  state  the 
ofFense.    5  N.  Y.  Leg.  Obs.,  19. 

PLEAS  TO  THE  INDICTMENT. 

Section  4359.  There  are  but  thi*ee  pleas  to  an  indictment. 
A  plea  of: 

1.  Guilty; 

2.  Not  guilty; 

3.  A  former  judgment  of  conviction  or  acquittal  of  the 
offense  charged,  which  may  be  pleaded  with  or  without  the 
plea  of  not  guilty. 

Seo.  4360.  The  plea  may  be  entered  on  the  record,  sub- 
stantially, in  the  following  form: 

1.  A  plea  of  guilty.  "The  defendant  ])leads  that  he  is 
guilty  of  the  offense  charged  in  the  indictment." 

2.  A  plea  of  not  guilty.  "The  defendant  pleads  that  he 
is  not  guilty  of  the  offense  charged  in  the  indictment." 

3.  A  plea  of  former  conviction  or  acquittal.  "The  defend- 
ant pleads  that  he  has  formerly  been  convicted  or  acquitted, 
(as  the  case  may  be),  of  the  offense  charged  in  the  indictment, 
Dy  the  judgment  of  the  court  of (naming  it),  ren- 
dered on  the day  of ,  A.  D.  18. .  (naming 

the  time)." 

Sec.  4361.  Tlie  plea  of  guilty  can  only  be  put  in  by  the 
defendant  himself  in  open  court. 

Seo.  4362.  At  any  time  before  judgment,  the  court  may 
permit  the  plea  of  guilty  to  be  withdrawn,  and  other  plea  or 
pleas  substituted. 

Seo.  4363.  The  plea  of  not  guilty  is  a  denial  of  every  ma- 
terial allegation  in  the  indictment;  and  all  matters  of  fact 
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way  be  given  in  evidence  under  it,  except  a  former  conviction 
or  acquittal. 

Skc.  4364.  A  conviction  or  acquittal  by  a  judgment  upon 
a  verdict,  shall  bar  another  prosecution  for  the  same  offeuse, 
notwithstanding  a  defect  in  form  or  substance  in  the  indict- 
ment on  whicli  the  conviction  or  acquittal  took  place. 

Sec.  43t)5.  When  the  defendant  has  been  convicted  or  ac- 
quitted upon  an  indictment  for  an  offense  consisting  of  differ- 
ent degrees,  the  conviction  or  acquittal  shall  be  a  bar  to 
another  indictment  for  the  offense  charged  in  the  former,  or 
for  any  lower  degree  of  that  offense,  or  for  an  offense  neces- 
sarily included  therein. 

Sec.  4366.  The  judgment  for  the  defendant  on  a  demurrer, 
except  when  it  is  otherwise  provided,  or  for  an  objection  to 
its  form,  or  substance  taken  on  the  trial,  or  for  variance  be- 
tween the  indictment  and  the  proof,  shall  not  bar  another 
prosecution  for  the  same  offense. 

Sec.  4367.  If  the  defendant  fail  or  refuse  to  answer  the 
indictment  by  demurrer  or  plea,  a  plea  of  not  guilty  must  be 
entered  by  the  court. 

Motion  overruled — Must  plead  without  further  delay. 

Where  a  motion  to  set  aside  an  indictment  is  overruled,  the 
defendant  must  immediately  demur  or  plead  thereto.  State 
V.  Morris,  36  Iowa,  272. 

Plea  of  guilty  may  be  withdrawn  and  a  pi^ea  of  not  ouiltt 
substituted. 

The  court  may,  at  any  time  before  judgment,  upon  a  plea 
of  guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not  guilty 
substituted  by  the  defendant.  Section  2961,  Code  of  1851. 
The  same  section  was  carried  into  the  Revision,  section  4717; 
also,  into  the  Code  of  1873,  section  4362.  Under  these  seo* 
tions  the  courts  hold  that  the  defendant  has  a  right  to  with- 
draw his  plea  of  guilty  and  substitute  a  plea  of  not  guilty. 
State  V.  Kraft,  10  Iowa,  330;  State  v.  OoIiUchlager,  38  Iowa, 
297;  and  may  also  withdraw  a  plea  of  not  guilty  for  the  pur 
pose  of  filing  a  motion  to  set  aside  the  indictment.  Stated 
Madam  Hale,  44  Iowa,  96. 

After  sentence  plea  cannot  be  withdrawn. 

Where  a  defendant  has  plead  guilty  to  a  charge,  and  sen- 
tence passed,  he  cannot  withdraw  his  plea.  Beg,  v.  Sell,  9 
Carr.  &  P.,  346. 
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PLEADING  BY  THE  DEFENDANT. 

Section  4345.  The  only  pleading  on  the  part  of  the  de- 
fendant is  a  demnrrer  or  plea. 

Sec.  4346.  The  deinnrrer  and  plea  must  be  put  in  in  open 
conrt,  and  may  be  oral;  but  an  entry  thereof  must  be  made 

on  the  record. 

POWERS  AND  DUTIES  OF  THE  GRAND    JURY. 

Section  4273.  The  grand  jury  has  power,  and  it  is  made 
its  duty,  to  inquire  into  all  indictable  offenses  committed,  or 
which  may  be  tried,  within  the  county  and  present  tliem  to  the 
court  by  indictment. 

Sec.  4273.  Tlie  indictment  must  in  all  cases  be  found  only 
upon  evidence  given  by  witnesses  produced,  sworn  and  ex- 
amined before  the  grand  jury,  or  furnished  by  legal  documen- 
tary evidence. 

Sec.  4274.  The  grand  jury  has  power,  by  its  foreman,  to 
administer  the  oath  to  all  witnesses  produced  and  examined 
before  it. 

Sec.  4275.  It  is  the  duty  of  the  grand  jury  to  appoint  one 
of  its  number,  who  is  not  foreman,  clerk  thereof,  who  must 
take  and  preserve  the  minutes  of  the  proceedings  and  of  the 
evidence  given  before  it,  except  the  votes  of  the  individual 
members  thereof  on  finding  an  indictment. 

Sec.  4276.  The  grand  jury  is  not  bound  to  hear  evidence 
for  tlie  defendant,  but  it  is  its  duty  to  weigh  all  the  evidence 
submitted  to  it,  and  when  it  has  reason  to  believe  that  other 
evidence  within  its  reach  will  explain  away  the  charge,  it  may 
order  snch  evidence  to  be  produced. 

Sec.  4277.  If  a  member  of  the  grand  jury  knows,  or  has 
reason  to  believe  that  a  public  offense  has  been  committed, 
triable  in  the  county,  he  must  declare  the  same  to  his  fellow 
jurors,  and  be  sworn  as  a  witness  upon  the  investigation  be- 
fore them. 

Sec.  4278.  It  is  made  the  special  duty  of  the  grand  jury 
to  inquire: 

1.  Into  the  case  of  every  person  imprisoned  in  the  jail  of 
the  county  on  a  criminal  charge  and  not  indicted; 

2.  Into  the  condition  and  management  of  the  public  pris- 
ons within  the  county; 

3.  Into  the  willful  and  corrupt  misconduct  in  office  of  all 
county  officers; 

4.  Into  the  obstruction  of  hi«:hwavs. 

Sec.  4279.  The  clerk  of  the  court  must,  whenever  re- 
quired by  the  foreman  of  the  grand  jury  or  district  attorney, 
issue  subpoenas  for  witnesses  to  appear  before  the  grand  jary. 
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Seo.  4280.  The  jury  is  entitled  to  free  access  at  all  reas- 
onable times  to  the  county  jails,  and  to  the  examination  with- 
out charge,  of  all  public  records  within  the  county. 

Sec.  4281.  The  grand  jury  may,  at  all  reasonable  times, 
ask  the  advice  of  tlie  district  attorney,  or  the  court;  and 
the  district  attorney  may  attend  before  it  for  the  purpose  of 
examining  witnesses  when  the  grand  jury  deems  it  necessary. 

Sec.  4282.  Such  attorney  shall  be  allowed  at  all  times  to 
appear  before  the  grand  jury  on  his  own  request,  for  the  pnr- 
pose  of  giving  information  relative  to  any  matter  cognizable 
by  it;  but  no  such  attorney,  nor  any  other  officer  or  persoO) 
except  the  grand  jury,  must  be  present  when  the  question  is 
taken  upon  the  finding  of  an  indictment. 

Sec.  4283.  The  grand  jury  should  find  an  indictment  when 
all  the  evidence  before  it,  taken  together,  is  such  as,  in  its  own 
judgment,  would,  if  unexplained,  warrant  a  conviction  by  the 
trial  jury.     When  the  evidence  is  not  such,  it  should  not. 

Skg.  4284.  Every  member  of  the  gmnd  jury  must  keep 
secret  the  proceedings  of  that  body  and  the  testimony  given 
before  them,  except  as  hereinafter  required.  Nor  shall  any 
grand  juror  or  oflicer  of  the  court  disclose  the  fact  that  an  in- 
dictment for  a  felony  has  been  found  against  any  person  not 
in  custody  or  under  ball,  otherwise  than  by  presenting  the 
same  in  court,  or  issuing  or  executing  process  thereon,  until 
such  person  has  been  arrested.  A  violation  of  this  section  is 
a  misdemeanor. 

Sec.  4285.  A  member  of  the  grand  jury  may  be  required 
by  the  court  to  disclose  the  testimony  of  a  witness  examii»ed 
before  them,  for  the  purpose  of  ascertaining  whether  it  is  con- 
sistent with  that  given  by  the  witness  before  court,  or  to  dis- 
close the  testimony  given  before  them  by  any  witness  upon  a 
charge  against  him  of  perjury. 

Sec.  4:486.  No  grand  juror  shall  be  questioned  for  anything 
he  may  say.  or  any  vote  he  may  give,  in  the  grand  jury  rela- 
tive to  a  matter  legally  pending  before  them,  except  for  per- 
jury of  which  he  may  have  been  guilty  in  making  an  accusa- 
tion, or  in  giving  testimony  to  his  fellow  jurors. 

Sec.  4287.      When  a  witness  under  examination  before  the 

fraud  jury,  refuses  to  testify  or  to  answer  a  question  put  to 
im  by  the  grand  jury,  the  grand  jury  shall  proceed  with  the 
witness  into  the  presence  of  the  court,  and  the  foreman  shall 
then  distinctly  state  to  the  court  the  refusal  of  the  witness, 
and,  if  tlie  court,  upon  hearing  the  witness,  shall  decide  that 
he  is  bound  to  testify,  or  answer  the  question  propounded,  ho 
shall  inquire  of  the  witness  if  he  persists  in  his  refusal,  and  if 
he  does,  shall  proceed  with  him  as  in  cases  of  similar  refusal 
in  open  court. 
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Seo.  4288.  If  a  witness  fail  to  attend  before  the  grand 
jury,  in  obedience  to  a  subpoena  issued  for  tliat  purpose  and 
auly  served,  the  court  sliall,  upon  the  application  of  the  dis- 
trict attorney,  or  foreman  of  the  grand  jury,  proceed  and 
coerce  the  attendance  of  the  witness,  and  may  punish  his 
disobedience  as  in  the  case  of  a  witness  failing  to  attend  oa 
the  trial. 

Sec.  4289.  All  the  papers  and  other  matters  of  evidence 
relating  to  the  arrest  and  preliminary  examination  of  the 
charge  against  defendants  who  have  been  held  to  answer, 
returned  to  the  court  by  magistrates,  shall  be  laid  before  the 

Srand  jury,  and  if,  upon  investigation,  it  refuses  to  find  an  in- 
ictmeut,  they  must  be  returned  to  the  court,  with  an  indorse- 
ment thereon,  signed  by  the  foreman,  to  the  effect  that  the 
charge  is  dismissed,  and  thereupon  the  court  must  order  the 
discharge  of  the  defendant  from  custody,  if  in  jail,  or  the  ex- 
oneration of  the  bail,  if  bail  be  given,  unless  the  court  should, 
upon  good  cause  shown,  be  of  opinion  that  the  charge  should 
again  be  submitted  to  the  grand  jury,  in  which  case  the 
defendant  may  be  continued  in  custody,  or  on  bail,  until  the 
next  term  of  the  court. 

Seo.  4290.  Such  dismissal  of  the  charge  does  not  prevent 
the  same  from  being  again  submitted  to  a  grand  jury  as  often 
as  the  court  may  direct;  but  without  such  direction  it  cannot 
again  be  submitted. 

Witness  compelled  to  answer  when  the  answeb  does  not 
criminate  himself. 

Under  section  4287,  Code  of  1873,  a  witness  before  the 
grand  jury  is  bound  to  answer  questions  propounded  to  him, 
where  the  answer  does  not  tend  to  criminate  himself.  State 
V.  lii^hman,  2  G.  Greene,  532.  Nor  is  a  peace  officer  excused 
from  answering  like  questions  on  the  same  grounds.  State  v. 
Hunty  20  Iowa,  21. 

POLICE  AND  CITY  COURTS. 

Section  4707.  The  proceedings  in  police  and  city  courts  in 
incorporated  cities  and  towns,  in  criminal  cases  within  their 
jurisdiction,  shall  be  regulated  by  the  provisions  of  this  code, 
when  not  otherwise  regulated  by  law. 

For  trials  before  justices,  see  "Proceedings  and  Trials 
before  Justices  of  the  Peace;"  and  for  police  courts,  see 
^Mayor  and  his  Jurisdiction." 
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PROCEEDINGS  AND   TRIALS  BEFORE    JUSTICES 

OF  THE  PEACE. 

Section  4660.  Justices  of  the  peace  have  jnrisdiction  of, 
and  must  hear,  try,  and  determine  all  public  offenses  less  than 
felony,  conimitted  within  their  respective  counties,  in  which 
the  punishment  described  by  law  does  not  exceed  a  line  of 
one  hundred  dollars,  or  imprisonment  thirty  days. 

Seo.  4661.  Criminal  actions  for  the  commission  of  a  pub- 
lic offense  must  be  commenced  before  a  justice  of  the  peace, 
by  an  information  subscribed  and  sworn  to,  and  filed  with  the 
justice. 

Sec.  4662.    Such  information  must  contain: 

1.  The  name  of  the  county  and  of  the  justice  where  the 
information  is  tiled; 

2.  The  names  of  the  parties,  if  the  defendants  be  known, 
and  if  not,  then  such  names  as  may  be  given  him  by  the  com- 
plainant; 

3.  A  statement  of  the  acts  constituting  the  offense,  in  o^ 
dinary  and  concise  language,  and  the  time  and  place  of  the 
commission  of  the  offense  as  near  as  may  be. 

Sec.  4663.,  The  information  may  be  substantially  in  the 
following  form: 

county,  "I 

The  State  of  Iowa,  Before  justice (here  insert 

against  f      the  name  of  the  justice). 

A . . . .  B . . . , ,  defendant.  J 

The  defendant  is  accused  of  the  crime  (here  name  the  of- 
fense). 

For  that  the  defendant  on  the day  of ,  A. 

D.  18. .,  at  the  (here  name  the  city,  village,  or  township),  in 
the  county  aforesaid  (liere  state  the  act  or  omission  constitut- 
ing the  offense  as  in  an  indictment). 

Sec.  4664.  The  justice  must  file  such  information,  and 
mark  therein  the  time  of  filing  the  same. 

Sec.  4665.  Immediately  upon  the  filing  of  such  informa- 
tion, the  justice  may,  in  his  discretion,  issue  a  warrant  for  the 
arrest  of  the  defendant,  directed  in  the  same  manner  as  a  war- 
rant of  arrest  upon  a  preliminary  information,  and  may  be 
served  in  like  manner. 

Sec.  4666.  The  oflScer  who  receives  the  warrant  must 
serve  the  same  by  arresting  the  defendant,  if  in  his  power,  and 
bringing  him  without  unnecessary  delay  before  toe  justice 
who  issued  the  same. 

Sec.  4667.  When  the  defendant  is  brought  before  the  jus- 
tice,  the  charge  against  him  must  be  distinctly  read  to  luoi^ 
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and  he  shall  be  asked  whether  he  is  presented  by  his  right 
name,  and  be  required  to  plead.  If  he  objects  that  he  ia 
wrongly  named  m  the  information,  he  most  give  his  right 
name,  and  if  he  refuses  to  do  so,  or  does  not  object  that  he  is 
wrongly  named,  the  justice  shall  make  an  entry  thereof  in  his 
docket,' and  he  is  thereafter  precluded  from  making  any  such 
objection. 

Sec.  4668.  The  defendant  may  plead  the  same  pleas  as 
upon  an  indictment.  His  pleas  must  be  oral,  and  shall  be  en- 
tci-ed  on  the  docket  of  the  justice. 

Sec.  4669.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
defendant  do  not  demand  a  trial  by  jury,  the  justice  must 
proceed  to  try  the  issue,  unless  a  change  of  venue  be  applied 
for  by  the  defendant. 

Change  of  venue. 

Seo.  4670.  If  a  change  of  venue  be  applied  for,  an  affida- 
vit must  be  tiled  stating  that  the  justice  is  prejudiced  against 
the  defendant,  or  is  of  near  relation  to  the  prosecutor  upon 
the  charge,  or  the  party  injured  or  interested,  or  is  a  material 
witness  for  either  party,  or  that  the  defendant  cannot  obtaia 
justice  before  him,  as  the  affiant  verily  believes. 

Sec.  4671.  If  such  affidavit  be  filed  the  change  of  venue 
must  be  allowed,  and  the  justice  must  immediately  transmit 
all  the  original  papers,  and  a  transcript  of  all  his  docket  en- 
tries in  the  case  to  the  next  nearest  justice  in  the  township, 
unless  said  justice  be  a  party  to  the  action,  or  is  related  to 
either  party  by  consanguinity  or  affinity  within  the  fourth 
degree,  or  where  he  has  been  attorney  for  either  party  in  the 
action  or  proceeding,  and  in  such  case  the  justice  oefore  whom 
such  action  or  proceeding  is  commenced  shall  transmit  all  the 
original  papers,  together  with  a  transcript  of  all  his  docket 
entries,  to  the  next  nearest  justice  in  the  county  against  whom 
none  of  the  above  objections  exist,  who  may  require  the  de- 
fendant to  plead  as  provided  in  section  four  thousand  six  hun- 
dred and  sixty-seven  of  this  chapter,  if  he  has  not  already 
done  so,  and  shall  proceed  to  try  the  case,  unless  a  jury  trial 
be  demanded,  but  no  more  than  one  change  of  venue  in  the 
same  case  shall  be  allowed. 

Selection  of  jury. 

Sec.  4672.  Before  the  justice  has  heard  any  testimony  upon 
the  trial,  the  defendant  may  demand  a  trial  by  jury. 

Sec.  4673.  If  a  trial  by  a  jury  be  demanded,  the  justice 
shall  direct  any  peace  officer  of  the  county  to  make  a  list  in 
writing  of  the  names  of  eighteen  inhabitants  of  the  county 
having  the  qualifications  of  jurors  in  the  district  court,  from 
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which  list  the  prosecutor  and  defendant  may  each  strike  ont 
tliree  names. 

Sec.  4G74.  In  case  the  prosecutor  or  the  defendant  neglect 
or  refuse  to  strike  out  such  names,  the  justice  shall  direct  some 
disinterested  person  to  strikeout  the  names  for  either  or  both 
of  the  parties  so  neglecting  or  refusing,  and  upon  such  names 
being  struck  out,  the  justice  must  issue  a  venire  directed  to 
any  peace  officer  of  the  county,  requiring  him  to  summon  the 
twelve  persons  whose  names  remain  upon  the  list,  to  appear 
before  such  justice  at  the  time  and  place  named  therein,  to 
make  a  jury  for  the  trial  of  the  cause. 

Sec.  4675.  The  oflScer  to  whom  such  venire  is  delivered 
must  forthwith  summon  such  jurors,  and  return  the  venii-e  to 
the  justice  within  the  time  therein  specified,  naming  the  per- 
sons summoned  and  the  manner  of  service. 

Sec.  4676.  The  names  of  the  persons  returned  as  jurors 
shall  be  written  on  separate  ballots,  folded  each  in  the  same 
manner  as  nearly  as  possible,  and  so  that  the  name  be  not  vis- 
ible, and  shall,  under  the  direction  of  the  justice,  be  deposited 
in  a  box  or  other  convenient  thing. 

Sec.  4677.  The  justice  must  then  draw  out  six  of  the  bal- 
lots successively,  and  if  any  of  the  persons  whose  names  are 
drawn  do  not  appear,  or  are  challenged,  or  are  set  aside,  such 
further  number  must  be  drawn  as  will  make  a  jury,  of  six, 
after  all  legal  cliallenges  have  been  allowed. 

Sec.  4678.  The  same  challenge  may  be  taken  by  either 
party  to  any  individual  juror  as  on  the  trial  of  an  indictment 
for  a  misdemeanor,  but  no  challenge  to  the  panel  is  allowed. 

Sec.  4679.  If  any  of  the  jurors  named  in  the  venire  can- 
not be  found,  or  do  not  attend,  or  are  challenged  by  either 
party,  so  that  a  suflicient  number  cannot  be  obtained,  the  jus- 
tice may  direct  the  ofiicer  to  summon  any  bystander  or  otuers 
who  may  be  competent,  and  against  wliom  no  sufficient  cause 
of  challenge  appears,  to  act  as  jurors. 

Sec.  4680.  If  the  officer  by  whom  the  venire  is  received, 
do  not  return  it  as  required,  he  may  be  punished  by  the  jus- 
tice as  for  contempt,  and  the  justice  shall  issue  a  new  venire 
for  the  summoning  of  the  same  jurors,  upon  which  the  same 
proceeding  shall  be  had  as  upon  the  one  first  issued. 

Sec.  4681.  When  six  jurors  appear  and  are  accepted,  they 
shall  constitute  the  jury. 

Sec.  4682.  The  justice  must  thereupon  administer  to  them 
the  following  oath  or  affirmation:  You  do  swear  (or  yon  do 
solemnly  affirm,  as  the  case  may  be),  that  you  will  well  and 
truly  try  the  issue  between  the  state  of  Iowa  and  the  defend* 
ant,  and  a  true  verdict  give  according  to  the  evidence. 
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Trial  and  judgment. 

Section  4683.  After  the  jury  are  sworn,  they  mnst  sit  to- 
gether and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public.  After  which,  they  may  either 
decide  in  court  or  retire  for  consideration. 

Sec.  4684.  If  they  do  not  immediately  agree  they  must  retire 
with  the  officer,  who  shall  be  sworn  to  the  following  eflfect: 
"  You  do  swear  that  you  will  keep  the  jury  together  in  some 
private  and  convenient  place,  without  meat  or  drink,  unless 
otherwise  ordered  by  the  court;  that  you  will  not  permit  any 
person  to  speak  to  them,  nor  speak  to  them  yourself,  unless  it 
De  to  ask  them  whether  they  have  agreed  upon  a  verdict,  and 
that  you  will  return  them  into  court  when  they  have  so  agreed." 

Sec.  4685.  When  the  jury  have.agreed  upon  their  verdict, 
they  must  deliver  it  publicly  to  the  justice,  who  shall  enter  it 
on  his  docket. 

Sec.  4686.  The  jury  must  be  kept  together  after  the  cause 
is  submitted  to  them,  until  they  have  agreed  upon  and  ren- 
dered their  verdict,  unless,  for  good  cause,  the  justice  sooner 
discharge  them. 

Seo.  4687.  If  the  jury  be  discharged  as  provided  in  the  last 
section,  the  justice  may  proceed  again  to  the  trial  in  the  same 
manner  as  upon  the  first  trial;  and  so  on  till  a  verdict  is  ren-. 
dered. 

Seo.  4688.  When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  justice  or  by  a  jury,  the  justice  shall  ren- 
der judgment  thereon,  of  fine,  or  imprisonment,  as  the  case 
may  require,  being  governed  by  the  rules  prescribed  for  the 
district  court,  as  far  as  the  same  are  applicable,  in  rendering 
Buch  judgment. 

Sec.  4689.  A  judgment  that  the  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine  is  satisfied. 

Seo.  4690.  When  the  defendant  is  acquitted,  either  by  the 
justice,  or  by  a  Jiri*y>  he  must  be  immediately  discharged. 

Sec.  4691.  When  the  defendant  is  acquitted,  the  justice 
shall,  if  he  is  satisfied  that  the  prosecution  is  malicious  or 
without  probable  cause,  tax  the  costs  against  the  prosecuting 
witness  and  render  judgment  therefor,  from  which  he  may  ap- 
peal to  the  district  court,  by  there  giving  notice  to  the  justice 
that  he  claims  such  appeal,  and  the  fact  of  the  giving  such 
notice  shall  be  enterea  on  his  record  by  the  justice.  If  no- 
tice of  appeal  is  given  as  herein  contemplated,  the  justice  shall, 
without  delay,  make  out,  sign,  and  file  in  the  case  a  full  and 
true  statement  of  all  the  testimony  admitted  on  the  trial 
and  on  which  he  bases  his  finding  that  the  prosecution 
was  malicious  or  without  probable  cause,  and  shall,  without 
delay,  make  out  a  transcript  of  his  docket  entries,  and  shall 
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file  it,  tot^ther  with  the  statement  of  the  testimony  as  afore- 
Baid,  and  all  other  papers  on  file  in  the  case«  in  the  clerk's  of- 
fice of  the  district ooart  of  theooantr.  And  snch  appeal  shall 
stand  for  hearing  in  said  eonrt  at  the  term  thereof  coinmenc- 
in;^  next  after  said  papers  are  filed.  And  said  conrt  shall  have 
full  po^er  to  compel  the  correction  by  said  jastice  of  any  error 
made  apparent  in  his  transcript,  said  statement  of  testimony, 
or  in  any  papers  retamed  by  nim,  or  may  itself  make  the  nee- 
e^^rr  correction  therein,  and  may,  on  the  papers,  in  case  they 
shall  l>e  sui)mitted  to  it,  either  affirm  or  reverse  the  judgment 
of  the  justice,  or  render  such  judgment  as  the  justice  shoald 
have  rendered  in  the  case. 

Sec.  4GD2.  Whenever  a  conviction  is  had  noon  a  plea  of 
guilty,  or  upon  trial,  the  justice  must  make  and  sign  with  his 
name  of  office,  a  certificate  of  such  conviction,  in  which  it  shall 
be  sufficient  briefly  to  state  the  offense  charged  and  the  con- 
viction and  judgment  thereon,  and  if  any  fine  has  been  col- 
lected, the  amount  thereof. 

Skc.  4H93.  The  judgment  shall  be  executed  by  a  peace 
officer  of  the  coimty  where  the  conviction  is  had,  by  virtne 
of  a  warrant  under  the  hand  of  the  justice  specifying  the  par- 
ticulars of  such  judgment. 

Sec.  4694.  If  a  line  be  imposed,  and  paid  before  commit- 
ment, it  shall  be  received  by  the  justice,  and  by  him  paid 
over  to  the  coimty  treasurer,  within  thirty  days  affcer  the  re- 
ceipt thereof,  for  the  use  of  the  schools  of  the  county,  as 
provided  by  law. 

Sec.  4095.  If  the  defendant  be  committed  for  not  paying 
a  fine,  he  may  pay  it  to  the  sheriff  of  the  count}',  but  to  no 
other  person,  who  must  in  like  manner,  within  thirty  days 
after  the  receipt  thereof,  pay  it  into  the  county  treasury,  for 
the  use  of  the  schools  in  the  county,  as  provided  by  law. 

Sec.  4696.  If  the  fine,  or  any  part  thereof,  is  paid  to  the 
justice  or  sheriff,  he  must  execute  duplicate  receipts  therefor, 
one  of  which  he  must  tile  without  delay  with  the  county 
auditor. 

Si:c.  4097.  The  justice  rendering  a  judgment  against  the 
defendant  must  inform  him  of  his  right  to  an  appeal  there- 
from, and  make  an  entry  on  the  docket  of  the  giving  of  such 
inforniHtion,  and  the  defendant  may  thereupon  take  an  appeal, 
by  giving  notice  orally  to  the  justice  that  he  appeals,  and  the 
justice  must  make  an  entry  on  his  docket  of  the  giving  of 
such  notice. 

Sec.  4198.  The  justice  must  thereupon  enter  an  order  on 
his  docket,  fixing  the  amount  in  which  bail  may  be  given  by 
the  defendant,  and  the  execution  of  the  judgment  against  the 
defendant  shall  not  be  stayed,  unless  bail  in  that  amonnt  be 
put  in,  by  an  undertaking  substantially  in  the  following  form: 
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County  of 

A  B,  having  been  convicted  before  C  D,  a  justice  of  the 
peace  of  said  county,  of  the  crime  of  (here  designate  it  gen- 
erally as  in  the  information),  by  a  judgment  rendereci  on  the 
....  day  of . . . . ,  A.  D.  18 — ,  and  having  appealed  from  said 
judgment  to  the  district  court  of  said  county: 

We,  A  B  and  E  F  (or  I,  E  F)  or  (we,  E  F  and  G  H),  hereby 
undertake  that  the  said  A  6  will  appear  in  the  district  court 
of  said  county,  at  the  term  thereof  to  which  the  appeal  is 
returnable,  and  abide  the  judgment  of  said  court,  and  not 
depart  without  leave  of  the  same,  or  that  we  (or  I,  as  the  case 
may  be)  will  pay  to  the  State  of  Iowa  the  sum  of . . .  .dollars 
(the  amount  of  bail  fixed). 

A.  B. 
E.  F. 
(As  the  case  may  be.) 
Acknowledged  before  and  accepted  by  me,  at....,  in  the 

township  of ,  this ....  day  of .... ,  18 — . 

C.  D., 
Justice  of  the  Peace. 

Seo.  4G99.  The  bail  must  possess  the  qualifications,  must 
justify,  and  must  be  taken  in  the  same  manner  prescribed  in 
chapter  thirty-eight  ot*  this  title,  and  the  same  proceedings 
had  in  all  respects,  as  nearly  as  applicable,  except  as  in  this 
chapter  otherwise  provided. 

Seo.  4700.  The  bail  may  be  taken  by  the  justice  who  ren- 
dered the  judgment,  or  by  any  magistrate  in  the  county  who 
has  authority  to  admit  to  bail,  or  by  the  district  court  or  the 
clerk  thereof. 

Seo.  4701.  When  an  appeal  is  taken,  the  justice  must 
cause  all  material  witnesses  to  enter  into  an  undertaking,  as 
in  a  case  where  a  defendant  is  held  to  answer  on  a  preliminary 
examination,  to  appear  and  testify  on  the  trial  of  the  ap]>eal 
in  the  district  court,  at  the  term  at  which  it  is  returnable, 
and  shall,  as  soon  as  practicable,  and  at  least  ten  days  before 
the  first  day  of  such  term  of  the  district  court  of  the  county, 
file  in  the  office  of  the  clerk  thereof  a  certified  copy  of  the 
entries  on  his  docket,  together  with  all  the  undertakings  and 
papers  in  the  case. 

Trial  in  district  court. 

Sec.  4702.  The  cause,  when  thus  appealed,  shall  stand  for 
trial  anew  in  the  district  court,  in  the  same  manner  that  it 
should  have  been  tried  before  the  justice,  and  as  nearly  as 
practicable  as  an  issue  of  fact  upon  an  indictment,  without 
regard  to  technical  errors  or  defects  which  have  not  prejudiced 
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the  substantial  rights  of  either  party;  and  the  court  has  full 
power  over  the  case,  the  justice  of  the  peace,  his  docket  en- 
tries, and  his  return,  to  administer  the  justice  of  the  case 
according  to  the  law,  and  shall  give  judgment  accordingly. 

Sec.  4703.     Ifo  appeal  from  the  judgment  of  a  justice  of 
the  peace  in  a  criminal  case  shall  be  dismissed. 
.    Sec  4704.     If  any  proceedings  be  necessary  to  carry  the 
judgment  upon  the  appeal  into  effect,  they  shall  be  had  in 
tlie  district  court. 

Sec.  4705.  Either  party  may  appeal  from  the  judgment  of 
the  district  court  to  the  supreme  court,  in  the  same  manner 
as  from  a  judgment  in  a  prosecution  by  indictment,  and  tlie 
defendant  may  be  admitted  to  bail  in  like  manner,  and  similar 
proceedings  shall  be  had  on  the  appeal  in  all  respects,  as 
nearly  as  applicable. 

Sec.  4706.  The  same  proceeding  shall  be  had  to  carry 
into  effect  the  judgment  of  the  Supreme  Court  upon  the  ap- 
peal, as  if  it  had  been  taken  from  a  judgment  pix>8ecuted  by 
indictment. 

In  relation  to  practice  before  justices  of  the  peace,  we 
might  say  that  the  Code  clearly  defines  the  duties  of  justices 
except  in  a  few  instances,  and  the  forms  for  informations  will 
be  found  under  the  head  of  various  crimes  arranged  in  alpha- 
betical order.  When  a  defendant  is  brought  before  the  jus- 
tice he  should  read,  or  cause  to  be  read,  to  the  defendant,  the 
information  filed,  and  in  this  respect  comply  with  section 
4220,  Preliminary  Examinations,  and  fully  inform  the  pris- 
oner of  the  charges  against  him  and  his  right  to  counsel  and 
time  for  trial,  as  the  law  does  not  intend  that  a  defendant  shall 
be  rushed  into  trial  without  knowing  what  he  is  to  defend 
against,  and  if  time  is  demanded  a  reasonable  time  should  be 
granted  him,  and  what  is  a  reasonable  time  is  to  be  deter- 
mined under  the  particular  circumstance  of  each  case,  for 
Instance  if  the  defendant  is  arrested  and  brought  before  a 
justice  near  his  home  and  where  all  of  his  witnesses,  if  any, 
reside,  and  an  opportunity  to  procure  counsel  without  delay, 
as  much  time  should  not  be  taken  as  where  the  defendant  is 
taken  before  a  justice  a  distance  from  his  place  of  residence, 
and  probably  ten  or  twenty  miles  from  an  attorney;  these  and 
like  circumstances  should  be  taken  into  consideration  by  the 
court  in  fixing  the  time.  It  is  by  some  justices  believed  to 
be  the  law  that  when  time  is  thus  fixed  at  a  certain  hour  thai 
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a  defendant  has  still  one  hour  after  the  time  set  for  trial. 
This  is  error;  the  provisions  of  the  Civil  Code  in  this  respect 
does  not  apply  to  criminal  cases.  The  theory  that  the  govern- 
ment must  always  be  ready,  and  the  provisions  of  the  con- 
stitution of  most  of  the  States,  securing  to  the  defendant  a 
right  to  a  speedy  and  public  trial,  must  be  construed  accord- 
ing to  the  particular  circumstances  of  each  case.  Were  this 
not  the  case  many  who  are  guilty  would  escape  punishment 
and  the  ends  of  justice  would  be  defeated.  We  might  cite 
an  instance  of  a  warrant  being  issued  one  day  and  the  officer 
beinff  unable  to  make  service  for  several  davs  thereafter  on 
account  of  not  being  able  to  iind  the  defendant,  and  that, 
probably  for  the  reason  of  the  defendant  evading  the  process, 
and  afterwards  come  into  court  and  demand  a  trial  immedi- 
ately. It  could  not  be  expected  that  the  prosecutor  could 
detain  his  witnesses  from  day  to  day,  awaiting  the  arrest  of 
the  defendant.  Again,  at  the  same  time  a  warrant  is  issued 
the  prosecutor  usually  calls  for  the  subpoenas  for  the  State, 
which  are  generally  placed  in  the  hands  of  an  officer  for  ser- 
vice, and  frequently  the  warrant  is  served  and  the  prisoner 
brought  into  court  before  service  has  been  made  on  the  State 
witnesses.  In  such  cases  as  these  the  State  as  well  as  the  de- 
fendant is  entitled  to  an  extension  of  time.  The  same  has 
been  held  by  the  Supreme  Court  of  our  own  State  in  the  case 
of  State  V.  Painter  and  Lindley^  in  which  the  court  held: 
"  In  a  criminal  action  the  State  as  well  as  the  defendant  is  en- 
titled to  a  reasonable  time  in  which  to  procure  the  attendance 
of  witnesses  and  prepare  for  trial."  40  Iowa,  298.  All  the 
pleas  that  are  necessary  are,  first,  guilty  or  not  guilty,  or  a 
former  adjudication;  and  this  must  be  done  before  the  com- 
mencement of  the  trial  by  an  oral  plea,  which  plea  must  be 
entered  on  the  docket  by  the  justice.  Where  a  party  appears 
without  an  information  having  been  tiled,  or  even  in  a 
case  where  one  has  been  filed,  and  ofiers  to  plead  guilty, 
the  justice  should  enter  the  plea  on  his  docket,  but  should 
not  sentence  the  defendant  in  the  absence  of  the  prose- 
cuting witness  and  without  his  consent,  nor  without  evidence 
being  introduced  as  to  the  circumstances  in  aggravation  of 
the  crime,  so  that  he  may  be  able  to  properly  adjudge  and 
pass  sentence.     Frequently  it  happens  that  where  a  party 
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commits  a  crime,  and  is  in  fear  of  prosecution,  he  wilt  appear 
before  the  nearest  justice,  or  before  one  whom  he  believes  will 
assess  but  a  small  line,  and  plead  guilty;  or,  procnres  some 
friend  to  file  an  information  against  him,  and  in  this  manner 
attempts  to  shield  himself  and  prevent  the  injured  party  from 
proceeding  against  him,  and  thus  have  but  a  small  fine 
assessed,  whereas,  had  the  party  injured  prosecuted  and  in- 
troduced his  evidence,  showing  the  true  state  of  facts,  the 
punishment  might  be  to  the  full  extent  of  the  law.  Hence, 
prosecution  brought  about  by  the  criminal  himself,  without 
the  knowledge  or  consent  of  the  injui'ed  party,  is  void  and 
no  bar  to  a  future  prosecution.  In  the  case  of  State  v.  Green 
and  Mann^  it  was  held  that  "where  the  prosecution  is 
brought  about  by  the  procurement  of  the  defendants  them- 
selves and  their  conviction  or  acquittal  were  the  result  of 
fraud  and  collusion  on  their  part,  and  the  proceedings  showed 
a  fraudulent  suppression  of  the  chief  ci*iminal  acts  of  the  de- 
fendant, such  proceedings  are  a  nullity  and  the  judgment  of 
the  justice  of  no  force,  and  the  State  has  its  election  either  to 
appeal  or  commence  a  new  prosecution."  And  if  the  latter 
course  is  pursued  and  the  defendant  pleads  a  former  convic- 
tion the  State  then  should  reply  by  having  an  entry  made  on 
the  docket  of  the  justice  to  the  effect  that  the  prosecution  on 
which  such  former  adjudication  was  based  was  brought  abont 
bv  the  defendant  himself,  and  is  therefore  void.  As  to  the 
State  treating  said  prosecution  as  a  nullity,  see  State  r.  Green 
a/nd  Mann^  16  Iowa,  239;  1  Bishop's  Cr.  Law,  Sec  679; 
State  V,  Brown,  12  Conn.,  54;  Cone  v.  Jackson^  2  Va.,  10, 
601;  State  v.  Little,  1  N.  11.,  267,  268;  State  v.  Loiorie,  1 
Swan.,  74;  State  v,  Corbin,  11  Humph.,  699.  As  to  contin- 
uances the  same  laws  applicable  to  cases  in  the  District  Court 
are  applicable  to  justice's  courts,  and  for  the  law,  form  of 
motion,  and  affidavit,  and  authorities  in  relation  thereto,  see 
title  "Continuances."  Continuances  should  be  allowed  to 
the  State  as  well  as  to  the  defendant. 

Change  of  venue. 

If  the  defendant  asks  for  a  change  of  venue,  the  motion  and 
affidavit  therefor  may  be  in  the  following  form: 


'•'»*:•*  nil i» 
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^ATS  OF  Iowa.  1      In  Justice'9  Court,  before  W.  G.  W township « 

vs.  V  ...  county,  Iowa. 

A  •   .   •     B  .   .   .  j      Motiomfor  Change  of  Venrnt. 

Now  comes  the  defendant  and  asks  this  court  to  grant  him  a  change  of  venue  in  the 
above  entitled  cause  to  the  next  nearest  justice  to  whom  no  objection  exists,  And  in 
SQppori  of  this  motion  files  the  following  affidavit. 

L.  M  .   .   .  ,  Attomgyfor  A  B, 
State  of  Iowa,  1 
.  .  County.  J**' 

I,  A  B.  being  duly  sworn,  upon  oath  do  say,  that  I  am  the  defendant  in  the  above 
entitled  cause,  and  W.  G.  W.,  the  justice  before  whom  this  cause  is  pending,  is  preju- 
diced against  me  {or^  the  said  justice  is  of  neir  relation  to  the  prosecutor  herein, 
to-wit :  N.  L..  or  the  party  on  whom  the  offense  is  committed ;  or,  that  the  said  justice 
is  a  material  witness  for  the  State  or  the  defendant,  as  the  case  may  be;  or.  that  I 
cannot  obtain  justice  before  him.  as  this  affiant  verily  believes). 

A  B  •   •   • 

Subscribed  and  sworn  to.  before  me.  this     .  •  day  of ,   .   .  .  187  . 

S,  P  .     .     .  .  JT'  P* 

The  affidavit  may  be  sworn  to  before  a  justice  of  the  peace 
notary  publiCi  or  any  other  officer  qualified  to  administer 
oaths. 

For  three  causes,  if  made  to  appear  to  the  justice  under 
section  4671,  Code  of  1873,  if  the  next  nearest  justice  be  a 
party  to  the  action;  or,  second,  where  he  is  related  to  either 
party  by  consanguinity;  or,  third,  where  he  has  been  attorney 
for  either  party  in  the  action,  the  case  should  be  sent  to  the 
next  nearest  justice  against  whom  no  such  objection  exists. 
If  sach  objections,  or  any  of  them,  exist  within  the  knowledge 
of  the  justice,  he  should  not,  in  that  case,  send  the  cause  to 
sooh  justice,  but  to  the  next  nearest  magistrate.  Or,  if  the 
party  applying  for  the  change  sets  out  in  his  affidavit  in  ad* 
dition  to  what  is  set  out  in  the  foregoing  form,  any  of  the 
three  causes  last  named  in  this  form,  as  follows:    And  this 

affiant  further  states,  that  S.  F ,  the  next  nearest  justice 

in  this  township  (or  some  other  township),  is  a  party  to  the 
above  entitled  action  (or,  is  related  to  the  prosecuting  witness 
herein  by  consanguinity  within  the  fourth  degree,  to-wit:  a 

brother;  or,  that  the  said  S.  F has  been  attorney  for 

the  prosecuting  witness  herein),  he  should  likewise  send  the 
cause  to  the  next  nearest  justice  against  whom  no  such  objec- 
tion exists. 

Tlie  reasons  for  setting  out  the  cause  or  causes  last  named  is 
no  doubt  for  the  reason  that  but  one  change  of  venue  is 
granted,  and  whatever  causes  exist  must  then  be  set  out;  and, 
the  objections  made  against  the  first  justice  cannot  be  set  out 
against  the  second.     In  these  matters  of  changes  of  venue 
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where  the  proper  cause  is  set  out  and  the  law  fully  complied 
with,  the  change  must  be  allowed.  The  justice  has  no  discre- 
tion, nor  has  he  any  authority  to  investigate  as  to  the  truth 
of  the  cause  set  out  in  the  affidavit.  The  State  is  not  entitled 
to  a  change  from  the  justice  before  whom  the  proceedings  were 
commenced,  as  the  language  of  section  4669,  Code  of  1873,  i8 
essentially  different  from  section  3533,  Civil  Code  of  1873, 
which  reads,  "either  party  may  have  a  change,"  while  in  sec- 
tion 46G0  it  reads,  "unless  a  change  of  venue  be  applied  for 
by  the  defendantP  There  being  no  provisions  for  a  change 
of  venue  on  the  part  of  the  State,  it  is,  therefore,  conceded 
that  no  change  can  be  allowed.  But  where,  in  any  case,  any 
of  the  objections  herein  named  exist  within  the  knowledge  of 
the  justice,  lie  should,  on  his  own  motion,  transmit  the  cause 
to  one  against  whom  no  objections  exist.  The  object  in  view 
should  be  to  give  a  fair  and  impartial  trial  to  both  parties. 

Jury  tbial. 

The  State  cannot  call  a  jury.  Such  right  is  only  extended 
to  the  defendant. 

When  the  defendant  calls  for  a  jury,  and  this  he  must  do 
before  the  commencement  of  the  trial,  and  by  this  is  meant 
before  evidence  is  introduced,  the  justice  directs  any  peace 
officer  to  make  out  a  list  of  names  of  eighteen  inhabitants; 
this  order  need  not  be  in  writing  but  a  simple  verbal  order. 
The  persons  thus  put  on  the  list  and  summoned  need  not 
necessarily  be  residents  of  the  township  but  anywhere  in  the 
county.  After  six  names  have  been  stricken  from  the  list  as 
made  out  by  the  officer,  the  prosecutor  then  strikes  one  from 
the  list,  then  the  defendant,  and  so  on  until  six  are  stricken 
out,  leaving  twelve  to  be  impaneled. 

The  justice  will  then  issue  his  venire,  which  may  be  in  the 
following  form: 

Venire. 

State  of  Iowa,    ) 
.   .   .  County,     J     ' 

To  any  peace  officer  of  the  county: 

You  are  hereby  commanded  to  forthwith  summon  (here  insert  the  tweire  names) 
to  be  and  appear  before  me,  at  my  office,  in  M,  said  county,  forthwith,  or  at  9  o'clock 
A.  M..  on  the  .  .  .  day  of .  .  .  ,  18  .  .,  to  sit  as  jurors  in  a  case  now  pending  be- 
fore me,  wherein  the  State  of  Iowa  is  plaintiff  and  A  B  is  defendant,  on  a  charge  of 
larceny,  and  the  said  jurors  will  not  fail  to  appear  before  me  under  penalty  of  the 
law,  and  you,  the  said  officer,  after  having  made  service  thereof,  make  due  return  to 
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me  at  my  office  forthwith,  or  on  or  before  the  .  •   .  day  of  .   .  .  ,  18  .   .  ,  at  9 
o'clock  A.  M. 
Dated  this  .   .   .  day  of .  .   . ,  18  .  • 

L  .   •  .  N  .   .   .  yusHce  of  th*  Peace.  ■ 

Challenges. 

There  are  only  two  kinds  of  challenges  in  justices'  courts, 
viz:  for  cause  and  peremptory,  as  by  Sec.  4678,  Code  of 
1873;  no  challenge  to  the  panel  is  allowed.  Upon  the  appear- 
ance of  the  twelve  jurors  in  obedience  to  the  venire  it  is  pro- 
vided by  Sec.  4678  that  "  the  same  challenges  may  bo  taken 
by  either  party  to  any  individual  juror,  as  on  the  trial  of  an 
indictment  for  a  misdemeanor,  where  it  is  provided  by  Sec. 
4413,  title,  "Challenging  the  Jury,"  Code  of  1873,  "and  if 
a  misdemeanor  the  State  to  three  and  the  defendant  to  six 
challenges."  From  these  provisions  it  clearly  appears  that  in 
justices'  courts,  as  well  as  in  District  Court,  the  State  is  en- 
titled to  three  cliallenges  and  the  defendant  to  six,  leaving  the 
number  of  three  if  all  the  challenges  are  exhausted.  First* 
the  State  challenges  one,  then  the  defendant  challenges  two, 
then  the  State  one,  and  so  on  alternately  until  all  the  chal- 
lenges have  been  exhausted  or  waived.  Immediately  upon  tliQ 
challenging  of  a  juror  his  place  shall  be  supplied  by  some  one 
of  the  twelve  not  previously  challenged.  But  if,  by  reason 
of  the  parties  exhausting  all  of  their  challenges,  the  original 
twelve  should  not  be  sufficient,  the  justice  may  summon  talesr 
men  from  the  bystanders,  if  any  are  present,  and  if  not  bj 
issuing  a  venire  for  their  appearance.  As  many  such  venire^ 
as  are  necessary  to  complete  the  panel  may  be  issued.  And 
it  will  be  seen  that  should  the  entire  nine  challenges  be  made 
it  would  be  necessary  to  supply  three  such  talesmen.  When 
a  juror  is  thus  summoned  he  is  bound  to  obey  the  venire;  an4 
he  is  not,  as  is  sometimes  erroneously  supposed,  entitled  to 
his  fees  in  advance,  and,  it  has  happened  within  our  knowl- 
edge, that  jurors  have  demanded  their  fees  before  delivering 
their  verdict  to  the  court.  This  they  have  no  right  to  do,  and 
in  case  they  refuse  to  obey  the  venire  or  deliver  their  verdict, 
they  are  in  contempt  of  court  and  may  be  punished. 

Form  of  Verdiet. 
State  op  Iowa,  I 

vs.  V     In  Justice's  Court,  before  W.  G.  W,   .   ,   .township. 

A*..t5.../ 

V7e,  the  jury,  find  the  defendant  guihy  as  charged  in  the  information  (or  not 
guilty).  J  • .  •  •  B  .  •  • ,  Foremam,  - 
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Form  of  CtrtUKflata  of  ConyiBUon. 

State  of  Iowa,  1      Before  W.  G.  W,  a  justice  of  the  peace  for  .   ,   .  township, 
vs.  f  •   •   •  county,  Iowa. 

I  do  hereby  certify  that  the  defendant  was  convicted  before  roe  on  the  .   .  .  day 

of .    .   .  ,  on  a  charge  of and  by  me  fined  in  the  sum  of ...   .  dollars, 

which  was  paid  by  the  defendant  at  the  time  to  me. 

Signed  this  .   .   .  day  of  .   .   .  ,  18  .   • 

W.  G.  W  .  .  .  .  7.  /». 

Section  4692  provides  that  the  above  certificate  should  be 
made  oat  but  does  not  clearly  define  to  whom  it  shall  be  de- 
livered. The  intention  is  to  deliver  it  to  the  county  auditor 
the  same  as  the  following  receipt: 

Form  of  Seceipt  m  Provided  in  8eo.  4696. 

State  of  Iowa.  ^      In  justice's  court,  before  W.  G.  W., .  .  .  township,  .  .  • 

vs.  V  county,  Iowa, 

A  .    .    «     D  ,    •    •  ) 

I  hereby  certify  that  I  have  this  day  received  of  A  B,  defendant  herein,  the  sum 
of  ...  .  dollars,  being  the  full  amount  of  the  fine  and  costs  assessed  against  him 
in  the  above  entitled  cause. 

Signed  this  .   .   .  day  of ....  18  .    . 

TbIAL PbESEKCB  of  DEFENDANT. 

Under  section  4328,  title,  "Arraignment  of  the  Defendant," 
and  section  4351,  title,  "  Mode  of  Trial,"  if  he  appear  by  coun- 
sel: If  the  defendant  is  indicted  for  a  felony,  he  must  be 
present;  but,  if  tried  for  a  misdemeanor,  he  can  be  tried  with- 
out his  presence.  This  applies  to  the  practice  in  the  District 
Courts,  but  the  same  rule  of  law  would  apply  before  a  justice 
after  a  defendant,  having  been  once  arrested  and  brought 
before  a  justice,  and  after  that  refuses  to  further  appear,  if 
arrested  for  a  misdemeanor  of  which  the  justice  has  jurisdic- 
tion to  try,  he  may  proceed  to  trial  without  the  presence  of 
the  defendant,  if  he  appear  by  counsel. 

For  a  mere  misdemeanor  a  defendant  may  be  tried  in  his 
absence.  City  of  Bloomington  v,  Heilandj  67  111.,  278;  1 
Am.  Cr.  R,  Ilawley,  600. 

JuKY — Number — Constitutional  law. 

The  Legislature  may  authorize  trials  by  jury  of  less  num- 
ber than  twelve  in  inferior  courts.  Bryan  v.  State^  4  Iowa, 
352;  State  v,  Beneke,  9  lb.,  204. 

Offenses — Inferior  grades  in  inferior  courts. 

The  Legislature  may  pass  laws  making  offenses  of  inferior 
grades  originally  cognizable  by  inferior  oourts.  Bryan  r. 
/Sto^,  4Iowa^352. 
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Ikfobmations  genebally,  sufficiency  of. 

To  allege  in  the  information  Vinton  county  instead  of  Ben- 
ton county  is  deemed  a  clerical  error  and  does  not  invalidate 
the  information.    Deviiie  v.  ktate^  4  Iowa,  444. 

Signing  in  body  of  information. 

It  is  not  necessary  in  an  information  to  sign  the  same  in 
the  body  thereof  if  the  affidavit  to  the  information  is  signed. 
It  being  considered  a  part  of  the  information  it  is  considered 
sufficiently  signed,  within  the  contemplation  of  the  law, 
Devine  v.  State^  4  Iowa,  444. 

Larceny — Felonious. 

In  an  information  for  larceny  it  is  not  necessary  to  allege 
the  word  felonious.  State  v.  Stipulty  17  Iowa,  575.  But  a 
description  of  the  property,  as  near  as  may  be,  should  be 
given,  together  with  its  value.  Merwin  v.  People^  26  Mich., 
298;  12  Am.  Kep.,  314. 

Insufficiency  of. 

To  charge  "did  then  and  there,  willfully  and  maliciously 
strike  and  beat  said  C.  D.  with  intent  of  doing,  etc.,"  charge 
an  indictable  offense,  and  one  which  the  justice  cannot  try. 
Nor  will  an  appeal  from  a  judgment  of  conviction,  in  such  a 
case,  convey  jurisdiction  to  the  district  court.  State  v.  Car- 
penter^  23  Iowa,  506. 

Statutory  language. 

The  language  of  the  statute  need  not  be  literally  pursued 
in  framing  an  information  or  indictment.  State  v.  Caiyen* 
tevj  first  line  on  page  508,  23  Iowa. 

Clerical  errors  disregarded. 

An  information  not  being  signed  by  the  justice  may  be 
corrected  by  his  signing  his  name  officially  to  the  jurat,  if  the 
information  was  in  fact  sworn  to  before  him.  State  v.  Cuddy ^ 
40  Iowa,  419;  State  v,  Enaley  et  al,y  10  lb.,  149. 

Amending. 

Where  the  signature  of  the  prosecuting  witness  is  inadver- 
tently omitted,  it  may  be  attached  on  appeal  in  the  District 
Court,  the  fact  that  it  was  sworn  to  being  made  to  appear. 
Informations  stand  upon  different  ground  from  indictments, 
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and  are  amendable.     Bishop's  Cr.  Proceed.,  Vol.  1.,  Sec.  611; 
State  V.  Merchant^  38  Iowa,  375. 

Lost  information,  suBSTrruTioN  for. 

Where  the  original  complaint  in  a  case  of  misdemeanor 
appealed  to  the  District  Conrt  be  lost,  the  court  may  order  a 
uew  complaint  to  be  substitnted,  covering  the  same  offense  as 
shown  by  the  justices'  transcript,  which  is  based  on  section 
825,  Criminal  Code  of  Nebraska,  which  provides  that  "  Ihe 
District  Court  shall  hear  and  determine  any  cause  under  this 
act,  brought  by  appeal  from  a  magistrate  upon  the  original 
complaint  unless  such  complaint  shall  be  found  insufficient  or 
defective,  in  which  event  the  court,  at  any  stage  of  the  pro- 
ceedings, shall  order  a  new  complaint  to  be  filed  therein,  and 
the  case  shall  proceed  thereon  the  same  in  all  respects  as  if 
the  original  complaint  had  not  been  set  aside."  Bays  v. 
State^  6  Neb.  R.,  167;  the  same  may  be  claimed  under  the 
Iowa  Code  of  1873,  Sec.  4702.  See  "Proceedings  and  Trials 
before  Justices  of  the  Peace." 

Sufficiency — Specific  in  its  charges. 

While  technical  errors  are  not  recognized  in  justices'  courts, 
yet  informations  should  be  so  specific  that  the  defendant  is 
properly  advised  of  the  charges  brought  against  him.  And 
if  convicted  or  acquitted  he  may  plead  such  conviction  or  ac- 
quittal in  bar  of  any  further  prosecution.  State  v,  Bitman^ 
13  Iowa,  485;  Menoin  v.Peopley^Q  Mich.,  298;  12  Am. 
Eep.,  314. 

Variance  between  proof  and  allegations. 
See  "  Indictment." 

Change  of  venue. 

Under  the  Code  of  1851  more  than  one  change  of  venue 
was  allowed  for  causes  existing  but  not  known  to  defendant 
at  the  time  of  making  his  first  application.  State  v.  Nimskij 
7  Iowa,  337. 

Power  of  justice  to  appoint  an  attorney. 

A  justice  of  the  peace  has  no  authority  to  appoint,  on  be- 
half of  the  State,  an  attorney  to  conduct  a  criminal  prosecu- 
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tion   commenced   before  him.    Davis  v.  Linn  County^  24 
Iowa,  508. 

Appeal,  notice  of. 

Under  the  laws  of  1857,  in  case  where  the  defendant  ap- 
pealed, it  was  necessary  for  him  to  serve  a  notice  on  the  dis- 
trict attorney  ten  days  previous  to  the  commencement  of  the 
District  Conrt.  State  v.  JIoran^SlowtLy  399.  This,  however, 
is  changed  by  section  4697,  Code  of  1873,  which  says  that  "  if 
the  defendant  desires  to  appeal,  he  mnst  at  the  time  of  the 
rendition  of  the  verdict,  give  to  the  justice  notice  orally  that 
he  appeals,"  and  then  perfect  his  appeal  bond  as  provided 
in  section  4698.  The  civil  code  giving  a  party  twenty  days 
to  appeal  does  not  apply  to  criminal  cases,  as  the  appeal  mnst 
be  perfected  without  delay. 

Bond  conditional. 

The  condition  of  an  appeal  bond,  in  a  criminal  action,, 
should  be,  that  the  defendant  will  appear,  will  not  depart  from 
the  court  without  leave,  and  will  abide  the  judgment.  A 
bond  conditioned  that  the  defendant  will  pay  whatever  amount 
may  be  adjudged  against  him  cannot  be  required.  State  v» 
Benekej  9  Iowa,  204. 

Tkial  in  district  court  on  appeal  from  justices. 

The  defendant  cannot,  on  the  trial  of  a  criminal  action,  in 
the  District  Court  on  appeal  from  the  judgment  of  a  justice, 
be  tried  and  convicted  on  counts  in  tlie  information  which 
were  withdrawn  in  the  trial  below.  State  v.  Shilling^  10 
Iowa,  106. 

"Withdrawal  of  plea  per^utted. 

The  defendant  lias  the  right  to  withdraw  his  plea  of 
"guilty"  and  substitute  a  plea  of  "not  guilty."  State  v^ 
Crafty  10  Iowa,  330. 

Appeal — Waiver  of  errors. 

An  appeal  from  the  judgment  of  a  justice  of  the  peace  in 
a  criminal  action,  is  a  waiver  of  all  irregularities  in  the  court 
below,  and  the  cause  must  be  tried  upon  its  merits.  State  v. 
McComhSy  13  Iowa,  426. 
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Plea — Eeoobd — Peesumption. 

Where  the  record  shows  that  in  the  trial  before  the  justice 
the  defendant  was  present  and  demanded  a  jury,  a  plea  of  not 
guilty  is  presumed.     Stc^te  v.  McCombs^  13  Iowa,  426. 

JUKISDICTION   OF  DISTEIOT  OOUBT,   HOW   ACQUIBED. 

The  District  Court  can  acquire  no  appellate  jurisdiction  by 
the  mere  filing  of  an  appeal  bond.  The  appeal  can  be  per- 
fected only  by  giving  notice  orally  as  required  by  sectioa 
4697,  Code  of  1873,  which  is  the  same  in  substance  as  section 
5095,  Eev.  1860.    State  v,  Leyden,  13  Iowa,  434. 

Appeal  by  state. 

Under  section  5094,  Revision  of  1860,  the  cases  of  State  v, 
Tait  cfe  Tait^  22  Iowa,  142,  and  State  v.  Van  Ilorton^  26 
Iowa,  402,  decided  that  the  State,  as  well  as  the  defendant, 
might  appeal;  and  in  the  former  case  the  court  held  that  the 
State  had  the  right  to  appeal  from  the  judgment  of  a  justice, 
whether  the  judgment  was  in  favor  of  the  State  or  against  it 
Tliis  view,  however,  was  not  supported  in  the  latter  case,  as 
the  court  there  held  that  the  State  had  a  right  to  appeal,  bat 
so  as  not  to  affect  a  defendant's  rights  after  trial  and  acquittal. 
This  section  of  the  Revision  referred  to  and  upon  which  these 
two  cases  are  based,  has  been  entirely  omitted  in  the  Code  of 
1873.  It  may  now  be  considered  as  well  settled  that  the  State 
cannot  appeal  for  the  purpose  of  having  a  new  trial  on  the 
merits,  but  only  for  the  purpose  of  settling  questions  of  law. 
The  same  is  held  in  cases  of  appeals  from  District  to  Supreme 
Courts.    State  v.  Painter  <&  Lindleyy  40  Iowa,  298. 

Peom  justice's  judgment — Taxing  costs  against  prosecuting 
witness. 

With  the  right  to  appeal  from  the  judgment  of  the  justice, 
taxing  the  costs  to  the  prosecuting  witness  exists;  and  it  is  the 
only  mode  by  wliich  such  a  question  can  be  tried.  State  v. 
Money ^  37  Iowa,  30. 

Waiver  of,  by  payment  of  fine. 

By  the  voluntary  payment  of  a  fine  the  defendant  waives 
his  right  to  appeal  from  the  judgment.  StaU  v.  We^tfall 
and  MathewSy  37  Iowa,  576. 
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JuSTICE^S   JUKISDICnON,  WAIVER  OF. 

An  objection  to  the  jurisdiction  of  a  justice,  will  be  pre- 
sumed to  have  been  waived  unless  made  upon  the  trial  before- 
him.  It  cannot  first  be  raised  upon  an  appeal  to  the  District 
Court.     State  v.  Kinney^  41  Iowa,  424. 

Justice's  jiiBiSDicnoif — FuomvES  from  justice. 

A  justice  has  no  jurisdiction  to  take  recognizance  of  a 
prisoner  convicted  of  a  felony,  and  who  escapes  before  sen- 
tence into  another  State,  on  his  being  brought  back  for  sen- 
tence.    Com.  V.  Otis,  16  Mass.,  198. 

Sunday — Eeceivino  verdict. 

A  justice  may  receive  the  verdict  of  a  jury  on  Sunday,  but 
he  cannot  enter  judgment  on  it  on  that  day.  Lorring  v. 
Sailing^  15  Johnson,  119;  Allen  v.  Godfrey^  44  N.  Y.,  433; 
Pulling  V.  PeojpUy  8  Barb.,  384. 

No  jurisdiction  to  set  aside  a  verdict. 

A  justice  has  no  jurisdiction  to  set  aside  a  verdict.  Z)i^ 
pont  V.  Downing^  6  Iowa,  174. 

Trial  by  jury  when  demanded. 

When  a  jury  is  demanded  by  the  defendant,  the  justice 
cannot  try  the  case  himself.  Dujpont  v.  Downing,  6  Iowa, 
174. 

Reading  information  to  defendant,  waiver  of. 

The  failure  on  the  appearance  of  the  defendant  before  the 
court  to  read  to  him  the  information  is  waived  by  appeal. 
State  V.  McCornhs,  13  Iowa,  426. 

For  Contempts,  and  punishments  thereof,  see  title  "Con- 
tempts." 

For  Jurisdiction  in  Liquor  Oases  and  Intoxication,  see 
"Prohibitory  Liquor  Law." 

"Writ  of  error. 

For  writ  of  error  in  criminal  cases  to  justices,  see  title 
«  Writ  of  Error." 
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PRELIMINARY  EXAMINATIONS. 

Section,  4226.  When  the  defendant  is  brought  before  the 
magistrate  on  arrest,  either  with  or  without  a  warrant,  the 
magistrate  must  immediately  inform  him  of  the  offense  with 
whicli  he  is  charged,  and  of  his  right  to  the  aid  of  coansel  ia 
every  stage  of  the  proceedings. 

Sec.  4227.  The  magistrate  must  allow  the  defendant  a 
reasonable  time  to  send  for  counsel,  and,  if  necessary,  must 
adjourn  the  examination  for  that  purpose. 

Sec.  4228.  The  magistrate,  immediately  after  the  appear- 
ance of  counsel,  or,  if  the  defendant  require  the  aid  of  coun- 
sel, after  waiting  a  reasonable  time  therefor,  must  proceed  to 
examine  the  case;  provided^  however,  that  before  said  exami- 
nation is  commenced,  said  defendant  may  have  a  change  of 
venue  upon  filing  an  affidavit  that  the  magistrate  is  prejudiced 
against  him,  is  a  material  witness  for  either  party,  or  tliat  the 
defendant  cannot  obtain  justice  before  him,  as  affiant  verily 
believes.  On  filing  of  such  affidavit  a  change  of  venue  must 
be  allowed,  and  the  magistrate  must  immediately  transmit  all 
original  papers,  and  a  transcript  of  the  record  entii'e  in  the 
case,  to  the  next  nearest  magistrate  in  the  township  against 
whom  no  objection  exists,  if  there  be  any;  if  not,  to  the  next 
nearest  magistrate  in  the  county  against  whom  no  such  objec- 
tions in  the  opinion  of  the  justice  exists,  who  shall  proceed 
with  said  examination  as  hereinafter  provided.  Only  one  such 
change  of  venue  shall  be  allowed. 

Sec.  4229.  The  examination  must  be  terminated  at  one 
session  unless  the  magistrate,  for  good  cause  shown,  adjourn  it. 

Sec.  4230.  No  examination  can  be  adjourned  for  a  longer 
period  than  thirty  da^'S. 

Sec.  4231.  If  an  adjournment  be  had  for  any  cause,  the 
magistrate  shall  commit  the  defendant  for  examination,  or 
require  him  to  give  ample  security  for  his  appearance  at  the 
time  and  ])lace  to  which  the  examination  is  adjourned. 

Sec.  4232.  If  there  is  no  jail  in  the  county,  the  sheriff 
must  retain  the  defendant  in  his  custody  until  the  examina- 
tion. 

Sec.  4233.  The  magistrate  must  issue  subpoenas  for  any 
witnesses  required  either  by  the  state  or  by  the  defendant, 
and  the  witnesses  who  appear  at  the  examination  must  be  ex- 
amined in  the  presence  of  the  defendant. 

Sec.  4234.  The  deposition  of  a  witness  who  resides  out  of 
the  count}'  in  which  the  examination  is  had,  may  be  taken,  on 
application  of  the  defendant  on  the  order  of  the  magistrate, 
before  any  officer  authorized  to  take  depositions  in  civil  cases; 
which  order  shall  not  be  made  until  three  days  after  the  filing 
with  the  magistrate  of  the  written  interrogatories  to  be  pro- 
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ponnded  to  the  witness;  nor  iwtil  three  days  after  the  service 
of  notice  on  the  state,  or  on  the  attorney  who  appeal's  for  the 
state,  of  the  filing  of  such  interrogatories. 

Seo.  4235.  Before  the  order  to  take  the  deposition  is  made, 
the  state  may  file  cross-interrogatories  to  be  propounded  to  the 
witness,  which  shall  be  answered  by  him  in  the  deposition. 

Sec.  4236.  At  the  expiration  of  three  days  from  the  filing 
of  the  interrogatories,  and  the  service  of  the  notice  thereof  on 
the  state  as  above  provided,  the  magistrate  may  order  the  tes- 
timony of  the  witness  to  be  taken  in  answer  to  the  interroga- 
tories and  cross-interrogatories,  if  any,  on  file;  and  the 
deposition  thus  taken  may  be  read  as  evidence  on  the  exami- 
nation; nor  shall  thtf  same  be  excluded  because  of  any  irregu- 
larity in  the  taking  of  it,  if  the  magistrate  is  satisfied  that  the 
irregularity  complained  of  could  work  no  substantial  prejudice 
to  the  opposite  party. 

Seo.  4237.  The  defendant  shall  be  a  competent  witness  in 
his  own  behalf,  but  he  cannot  be  called  to  give  testimony 
against  himself;  nor  shall  his  failure  to  become  a  witness  be 
allowed  any  weight  against  him  on  the  examination. 

Sec.  4238.  When  the  defendant  testifies  in  his  own  behalf, 
he  shall  be  subject  to  a  cross-examination  as  an  ordinary  wit- 
ness; provided^  that,  in  the  cross-examination,  the  state  shall 
be  strictly  confined  to  the  matters  testified  to  in  the  examina- 
tion-in-chief. 

Tbial. 

Secthon  4239.  While  a  witness  is  under  examination  before 
the  magistrate,  he  may  exclude  all  others  who  have  not  been 
examined.  He  may  also  cause  the  witnesses  to  be  kept  separate, 
that  they  may  not  converse  with  each  other  until  they  are  all 
examined. 

Sec.  4240.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  hearing  the  examination  all  per- 
sons except  the  magistrate,  his  clerk,  the  peace  officer  who  has 
the  custody  of  the  defendant,  the  attorney  or  attorneys  repre- 
senting the  state,  and  the  defendant  and  liis  counsel. 

Sec.  4241.  The  magistrate  shall,  in  the  minutes  of  the  ex- 
amination, write  out  or  cause  to  be  written  out,  the  substance 
of  the  testimony  given  on  the  examination  by  each  witness 
examined  before  him,  showing  the  name  of  the  witness,  his 
place  of  residence,  and  his  business  or  profession,  and  the 
amount  to  which  each  witness  is  entiled  for  mileage  and  at- 
tendance. 

Sec.  4242.  After  the  examination  is  closed,  the  magistrate 
must  attach  together  the  complaint,  the  warrant  or  order  of 
commitment,  if  any,  under  which  the  defendant  was  brought 
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befoi*e  him,  the  minutes  of  the  examination,  including  all 
depositions  on  iile  with  him  and  used  in  the  examination, 
and  annex  thereto  his  certificate,  which  must  set  forth  in  sub- 
stance the  time  and  place  of  examination,  and  that  the  min- 
utes thereof  are  true,  and  the  certificate  must  be  signed  by  the 
magistrate,  with  his  name  of  office. 

Sec.  4243.  If,  after  hearing  the  testimony,  it  appear  to  the 
magistrate,  either  that  a  public  oifense  has  not  been  commit- 
ted, or  that  there  is  no  sufficient  reason  for  believing  the 
defendant  guilty  thereof,  he  must  order  the  defendant  to  be 
discharged;  and  such  order  must  he  indorsed  on  the  minutes 
of  the  examination  or  annexed  thereto  and  signed  by  the  mag* 
istrate,  to  the  following  effect:  "Thei*  being  no  sufficient 
cause  for  believing  the  defendant  guilty  of  the  offense  herein 
mentioned,  or  of  any  other  offense,  I  order  him  to  be  dis- 
charged." 

Seo.  4244.  If  it  appears  from  the  examination  that  a  pub- 
lic offense  triable  on  indictment  has  been  committed,  and  that 
there  is  sufficient  reason  for  believing  the  defendant  guilty 
thereof,  the  magistrate  shall  in  like  manner  indorse  on  or  an- 
nex to  the  minutes  of  the  examination,  an  order  signed  by  him 
to  the  following  effect:  "It  apj>earing  to  me  by  the  within 
minutes  that  the  offense  therein  mentioned,  or  any  other  of- 
fense triable  on  indictment,  according  to  the  fact,  stating  gen- 
erally the  nature  thereof,  lias  been  committed,  and  there  is 
sufficient  cause  for  believing  the  defendant  guilty  thereof,  I 
order  that  he  be  held  to  answer  the  same." 

Bail. 

Seo.  4245.  If  bail  be  taken  by  the  magistrate,  the  follow- 
ing  words  in  substance  must  be  added  to  the  order  mentioned 
in  the  preceding  section,  "and  I  have  admitted  him  to  bail  to 
answer  thereto  by  the  undertaking  hereto  annexed," — and  the 
undertaking  of  bail  must  be  annexed  thereto. 

Seo.  42 i6.  If  bail  be  not  given  by  the  defendant,  then  the 
magistrate  must  add  to  the  order  mentioned  in  section  forty- 
two  hundred  and  forty-four  the  following  words  in  substance: 
"and  that  he  be  admitted  to  bail  in  the  sum  of  (here  state  the 
amount),  and  that  he  be  committed  to  the  jail  of  the  county 
of  (here  name  the  county),  until  he  give  such  bail." 

Seo.  4247.  If  the  magistrate  order  the  defendant  to  be 
committed,  he  shall  make  out  a  warrant  of  commitment, 
signed  by  him  with  his  name  of  office,  and  deliver  it  with 
the  defendant  to  the  officer  to  whom  he  is  committed,  or,  if 
the  officer  be  not  present,  to  a  peace  officer  who  shall  deliver 
the  defendant  into  the  proper  custody,  together  with  the  war- 
rant of  commitment,  wliicli  warrant  may  be  in  form  following; 
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^*The  State  of  Iowa, 

To  the  sheriff  of county: 

An  order  having  been  this  day  made  by  me  that  A. .  B.. . 
(the  name  of  the  defendant),  be  held  to  answer  upon  a  charge 
of  (state  the  offense)  you  are  commanded  to  receive  him  into 

Jonr  custody  and  detain  him  in  the  jail  of  the  county  until 
e  be  legally  discharged. 
Dated  at ,  tliis day  of ,  A.  D 

Sec.  4248.  On  holding  the  defendant  to  answer,  the  mag- 
istrate must  take  from  each  material  witness  examined  by 
him  on  the  part  of  the  state,  a  written  undertaking,  to  the 
effect  that  he  will  appear  and  testify  at  the  court  to  wliicli  the 
defendant  is  bound  to  answer,  or  that  he  will  forfeit  the  sum 
of  one  hundred  dollars. 

Sec.  4249.  Whenever  the  magistrate  is  satisfied  by  oath,  or 
otherwise,  that  there  is  reason  to  believe  that  any  such  witness 
will  not  fulfill  his  undertaking  and  appear  and  testify  unless 
surety  be  required,  he  may  order  the  witness  to  enter  into  a 
written  undertaking  with  sureties,  and  in  such  sum  as  he  may 
deem  proper  for  his  appearance. 

Sec.  4200.  Minors  and  married  women  who  are  material 
witnesses  against  the  defendant,  may,  in  like  manner,  be  re- 
quired to  procure  sureties  for  their  appearance  as  provided  in 
the  preceding  section. 

Sec.  4251.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without  sureties, 
refuse  comph'ance  WMth  the  order  for  that  purpose,  the  magis- 
trate must  commit  him  until  he  comply  or  be  legally  dis- 
charged. 

Sec.  4252.  When  a  magistrate  has  discharged  a  defendant, 
or  h^ld  him  to  answer  an  indictment,  he  must  return  to  the 
district  court  of  the  county,  on  or  before  its  opening,  on  the 
first  day  of  the  next  term  thereof,  and  as  soon  after  the  closing 
of  the  examination  as  practicable,  all  the  papers  mentioned  in 
section  four  thousand  two  hundred  and  forty-two  of  this  chap- 
ter, together  with  the  undertaking  of  bail  for  the  appearance 
of  the  defendant,  and  the  undertakings  of  the  witnesses,  or 
for  them,  taken  by  him. 

Sec.  4253.  If  it  appear  from  the  examination  that  a  public 
offense  has  been  committed  which  is  not  triable  on  indictment, 
but  on  information  only,  and  that  there  is  sufficient  reason  for 
believing  the  defendant  guilty  thereof,  the  magistrate  shall 
retain  all  the  papers,  and  forthwith  order  an  information  to 
be  filed  against  the  defendant  before  him.  If  he  have  not 
jurisdiction  to  try  and  determine  the  same,  he  shall  indorse 
on,  or  annex  to,  the  minutes  of  the  examination  an  order, 
signed  by  him  to  the  following  effect:    "It  appearing  to  me 
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by  the  within  minutes  tliat  the  offense  of  There  state  its  name, 
or  nature  generally)  has  been  comniittea,  and  that  tliere  is 
suflBcient  reason  for  believing  the  defendant  guilty  thereof,  I 
order  that  an  information  be  filed  against  iiim  therefor  before 
(here  name  some  magistrate  who  is  the  nearest  and  most  ac- 
cessible in  the  same  county,  and  who  has  jurisdiction,  giving 
the  name  of  office,)  and  that  the  defendant  be  committed  to 
any  peace  officer  to  be  taken  before  such  magistrate."  And 
the  magistrate  sliall  thereupon  cause  each  material  witness  on 
the  part  of  the  state  to  enter  into  a  written  undertaking,  t^ 
the  effect  that  he  will  appear  forthwith  before  the  magistrate 
before  whom  the  defenuant  is  to  be  taken,  or  that  he  will  for- 
feit the  sum  of  fifty  dollars,  and  deliver  the  undertaking,  with 
all  the  other  papers,  to  a  peace  officer,  who  shall  forthwith 
proceed  as  directed  by  the  order,  and  take  the  defendant  before 
such  magistrate,  and  deliver  all  the  papers,  with  the  under- 
takings of  the  witnesses,  to  the  magistrate  directed  in  the 
order,  and  make  his  return  thereto,  and  sign  the  same  with 
his  name  of  office,  and  the  magistrate  before  whom  he  is  taken 
shall  thereupon  proceed  accordingly. 

Sec.  4254r.  When  the  defendant  is  discharged  the  justice 
shall,  if  he  is  satisfied  that  the  prosecution  is  malicious  or 
without  probable  cause,  tax  the  costs  against  the  complainant 
and  render  judgment  therefor;  but  the  person  against  whom 
such  judgment  is  rendered  may  appeal  in  the  same  manner, 
and  with  the  same  effect,  as  is  provided  for  a  prosecuting 
witness  in  section  four  thousand  six  hundred  and  eighty-nine 
of  this  code. 

Laws  of  1874,  chapter  30,  page  22. 

Section  1.  That  section  4254,  chapter  12,  title  25  of  the 
Code  of  1873,  be  amended  by  striking  out  of  line  seven  (7), 
of  said  section  the  words  "  eighty-nine,"  and  inserting  in  lieu 
thereof  the  words  "ninety-one,"  and  by  adding  " otherwise 
the  costs  shall  be  taxed  against  tlie  state,"  to  said  section. 

The  form  of  preliminary  information  may  be  as  follows: 

Preliminary  Information. 

State  of  Iowa,  ^      Before  A  .  .  G  .  .  ,  an  examining  magistrate  of  •  •  couotj, 

vs.  >  Iowa. 

A  .   .   .     B  ....  J      Preliminary  information. 

The  defendant  is  accused  of  the  crime  of  grand  larceny :  For,  that  the  defendant, 
on  the  23d  day  of  July,  1877  (or,  on  or  about),  in  the  township  of  Marion.  Lino 
county,  Iowa,  did,  unlawfully  and  feloniously  take,  steal  and  carry  away,  one  bay 
horse,  four  years  old,  of  the  value  of  one  hundred  dollars,  and  the  property  of  C  D, 
contrary  to,  and  in  violation  of,  law.  

Subscribed  and  sworn  to  before  me,  this  23d  day  of  July,  1877. 
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An  information'  may  be  signed  by  any  one  knowing  the 
facts  or  having  reason  to  believe  that  they  are  true. 

A  change  of  venue  is  allowed  for  three  causes  (see,  sec- 
tion 4228  herein),  the  form  of  which  may  be  substantially  as 
follows: 

Form  of  Application  for  01ian£fe  of  Venue. 

State  of  Iowa,  l      Before  A  .   .  G,  an  examining  magistrate  of  Linn  county, 

vs.  >  Iowa. 

A  •   •   .     D  .   .   .  .  j      Appiicaiion  for  change  of  venue. 

Now  comes  the  defendant  and  asks  this  court  to  grant  him  a  change  of  venue  in 
the  above  entitled  preliminary  proceedings,  as  by  law  provided ;  and  in  support  of 
this  motion  files  the  following  affidavit: 

J^  •     .     «     X3  •     •     •   ( 

Or,  M  .   .   .   L  .   .   .  ,  Att'yfor,  Deft, 
State  of  Iowa  , ) 
.  .  .  County,  J     * 

I,  A  B  .   .  ,  being  duly  sworn  upon  oath,  do  say  that  I  am  the  defendant  in  the 
above  entitled  proceeding,  and  that  the  magistrate.  A  G.  before  whom  this  case  is 
pending,  is  prejudiced  against  me  {or,  is  a  material  witness  for  the  prosecution, 
herem;  or,  that  I  cannot  obtain  justice  before  said  magistrate),  as  affiant  verily  be- 
lieves. 

Subscribed  and  sworn  to  before  me  this  25t1i  day  of  July,  A.  D.  1877. 

When  such  affidavit  is  filed,  the  magistrate  has  no  discretion 
in  the  matter,  nor  can  he  investigate  or  inquire  into  the  mat- 
ter as  to  whether  the  statements  or  causes  set  forth  for  said 
change  are  true  or  not,  but  must  allow  the  change.  Nor  is  a 
jury  allowed  to  a  defendant  on  a  preliminary  examination. 
Only  one  change  of  venue  shall  be  allowed. 

The  form  of  undertaking  of  witnesses  for  their  appearance 
at  the  District  Court,  under  section  4248,  may  be  as  follows: 


State 

c 
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vs.  >     Undertaking  of a  witness  on  behalf  of  the  State. 

I do  hereby  undertake  and  bind  myself  unto  the  State  of  Iowa  in 

the  sum  of  fifty  dollars,  upon  conditions  as  follows:  Whereas,  the  said  C  D,  was 
by  an  order  of  A  G.  an  examining  magistrate  of  Marion  township,  Linn  Co..  Iowa, 
bound  over  and  held  for  his  appearance  at  the  District  Court  of  said  Linn  county, 
on  a  charge  of  grand  larceny;  and  whereas,  I.  the  undersigned,  was  a  material 
witness  on  behalf  of  the  State,  and  by  order  of  said  magis'rate  required  to  enter 
into  an  undertaking  for  my  appearance  at  the  said  District  Court:  Now,  if  I.  the 
said  ....  shall  appear  at  the  next  term  of  the  District  Court  in  pursuance  of  the 
order  of  said  magistrate,  and  abide  the  orders  of  said  District  Court,  then  this  under- 
taking to  be  void,  otherwise  in  full  force.  

The  above  undertaking  is,  by  me  this  day,  accepted  and  approved. 

July  23,  1877.  A      .   .   G  .   .   .  , 

Examining  Magutrate, 

Or,  in  case  where  the  magistrate  has  reason  to  believe  that 
a  witness  will  not  fulfill  his  undertaking,  and  makes  an  order 
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as  in  section  4249,  provided  the  form  as  given  will  answer,  by 
commencing; 

We,  the  undersigned  .....  principal,  and as  surety,  are  held  sad 

firmly  bound  unto  the  State  of  Iowa  in  the  sum  of  fifty  dollan,  upon  condition  as 
follows ;     Whereas,  etc. 

Minutes  of  magistrate  as  evidenoe  on  trial  in  court. 

The  minutes  of  the  testimony  taken  by  a  magistrate,  at  a 
preliminary  examination,  and  introduced  by  defendant  on  trial 
in  the  District  Court  without  objection,  is  not  conclusive  upon 
the  State.  State  v.  Hully  26  Iowa,  293;  State  v.  CoUinSy  ii 
lb.,  36. 

Minutes  of  magistrate  inadmissible  as  evidence  on  ttmal. 

Tlie  minutes  of  the  testimony  of  witnesses,  taken  down  by 
a  magistrate  in  a  preliminary  examination  before  hira,  are  not 
admissible  against  a  defendant  on  trial.  State  v.  Collins^  33 
Iowa,  36. 

Defendant  has  no  absolute  right  to  counsel. 

In  preliminary  examinations,  the  defendant  has  no  absolute 
right  to  presence  of  counsel,  or  to  publicity  in  these  examina- 
tions unless  given  by  statute.  Hex  v.  ElliSy  Ry.  &  Mood, 
432;  Cox  v,  Coleridge^  1  Barnwell  &  Cresswell,  K.  B.,  37. 
The  right  to  the  aid  of  counsel  is  given  by  Sec.  4226,  Iowa 
Code  of  1873. 

Bar — Jeopardy. 

One  preliminary  examination  for  a  criminal  offense  is  no 
bar  to  another  preliminary  examination  for  the  same  offense. 
Nor  is  it  any  bar  to  a  prosecution  for  such  offense,  although 
the  defendant  may  have  been  discharged  on  the  first  prelimi- 
nary examination.  A  mere  preliminary  examination  does  not 
put  the  accused  in  jeopardy,  within  the  meaning  of  Sec.  10, 
"Bill  of  Rights,"  Constitution  of  Kansas.  State  v.  JoneSj 
16  Kan.,  608;  Morrisey  v.  People,  11  Mich.,  334.  A  dis- 
missal by  a  magistrate  is  not  equivalent  to  an  acquittal  by 
a  jury.     12  Cox's  Crim.  Cases,  390;  1  Green's  Grim.  R.,  94. 

While  Sec.  12,  Article  1,  Bill  of  Rights,  Constitution  of 
Iowa,  reads,  "  No  person  shall,  after  acquittal,  be  tried  for  the 
same  offense,"  this  does  not  apply  to  preliminary  examina- 
tions; so  that  one  preliminary  examination  would  be  no  bar 
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to  another  preliminary  examination  for  the  same  offense,  in 
this  State,  as  it  is  only  an  examination  and  not  a  trial. 

Information  sworn  to,  effect  of. 

The  requirement  of  having  the  information  sworn  to  is  not 
for  the  purpose  of  evidence,  which  is  to  be  weighed  and 
passed  upon,  but  only  to  secure  good  faith  in  the  institution 
of  the  proceedings,  and  to  guard  against  groundless  and  vin- 
dictive prosecutions.      Washburn  v.  People,  10  Mich,  372. 

WriNESS  DEFENDANT  IN  H|S  OWN  BEHALF. 

While  some  statutes,  as  now  under  the  Iowa  laws  of  1878, 
give  the  defendant  the  right  to  be  a  witness  in  his  own 
behalf,  on  his  declining  to  exercise  such  right,  the  prose- 
cutor is  prohibited,  in  his  argument,  or  at  any  stage  of  the  pro- 
ceedings, from  refering  to  the  defendant's  so  declining. 
People  V.  TyleVj  8  Am.  Law  Register,  430 

PROCESS  UPON  AN  INDICTMENT. 

Section  4318.  The  process  upon  an  indictment  for  the 
arrest  of  an  individual,  shall  be  a  bench  warrant. 

Sec.  4319.  When  an  indictment  is  tiled  by  the  clerk  of  the 
court  against  a  defendant,  not  in  custod}',  or  under  bail,  or  who 
has  not  deposited  money  instead  of  bail,  the  judge  of  the  court 
shall  make  an  order  on  the  indictment,  which  shall  be  signed 
by  him,  with  his  name  of  office  that  a  bench  warrant  issued 
for  the  arrest  of  the  defendant,  and,  if  the  offense  charged  in 
the  indictment  be  bailable,  fix  the  amount  in  which  bail  may 
be  taken. 

Sec.  4320.  The  clerk,  on  the  application  of  the  district 
attorney,  shall  accordinglv,  at  any  time  after  the  making  of 
the  order  of  the  judge,  wfiether  the  court  be  in  session  or  not, 
issue  a  bench  warrant  into  one  or  more  counties. 

Seo.  4321.  A  bench  warrant,  if  the  offense  be  a  felony, 
may  be,  substantially,  in  the  following  form. 

County  of 

The  State  of  Iowa. 
To  any  peace  officer  in  the  State: 

An  indictment  having  been  found  in  the  district  court  of 

said  county,  on  the. . . .day  of ,  A.  D.,  18. ... ,  (the 

day  on  which  the  indictment  is  marked  filed,  by  the  clerk  of 
the  court),  charging  A  B  with  the  crime  of  (here  designate 
the  offense  by  name,  if  it  have  one,  or  by  a  brief  general  des- 
cription of  it,  as  given  by  law,  substantially,  as  in  the  indict- 
ment). 
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Ton  are,  therefore,  hereby  commanded  to  arrest  the  said  A 
B,  and  bring  him  before  said  court  to  answer  said  indict- 
ment, if  the  said  court  be  then  in  session  in  said  county,  or 
if  the  said  court  be  not  then  in  session  in  s:iid  county,  that 
you  deliver  him  into  the  custody  of  the  sheriff  of  said  county. 
Given  under  my  hand,  and  the  seal  of  said  court,  at  my 

[seal]  office  in ,  in  the  county  aforesaid,  this dav 

of ,  A  D.,  18 . . . . 

By  order  of  the  judge  of  the  court. 

Clerk. 

Sec.  4322.  If  the  offense  be  a  misdemeanor,  the  bench  war- 
rant may  be  in  a  similar  form,  adding  to  the  body  thei*eof  a 
direction,  substantially  to  the  following  effect: 

"Or,  if  the  said  A.  B.  require  it,  that  you  take  him  before  a 
magistrate,  or  the  clerk  of  the  district  court  in  said  county,  or 
fn  the  county  in  which  you  arrest  him,  that  he  may  give  bail 
to  answer  the  said  indictment.'' 

Sec.  4823.  If  the  offense  charged  be  bailable,  the  clerK 
must  make  an  indorsement  on  tlie  bench  warrant  to  the  fol- 
lowin^:  effect:  "The  defendant  is  to  be  admitted  to  bail  in  the 

sum  of dollars."      (The  amount  fixed  by  the  judge  and 

indorsed  on  the  indictment.) 

Sec.  4324.  The  bench  warrant  may  be  served  in  any  county 
in  the  state. 

Sec.  4325.  If  the  defendant,  when  arrested,  be  brought 
before  a  mai^istrate,  or  the  clerk  of  the  district  court  of  the 
same  county  in  which  it  was  issued,  or  another  county,  for  the 
purpose  of  giving  bail,  the  same  proceedings  must  be  had,  in 
all  respects,  as  if  he  had  been  arrested  on  a  warrant  of  arrest, 
issued  by  a  magistrate  on  a  preliminary  information,  as  nearly 
as  may  be. 

Sec.  4326.  The  process  upon  an  indictment  against  a  cor- 
poration shall  be  a  notice;  which  shall  be  issued  by  the  clerk 
at  any  time  after  the  filing  of  the  indictment  in  his  office,  on 
the  apj)lication  of  the  district  attorney.  The  notice  shall  be 
under  the  seal  of  the  couit,  and  sliall,  substantially,  notify 
the  defendant  of  the  finding  of  the  indictment,  of  the  nature 
of  the  offense  cliarged,  and  that  he  must  forthwith  appear  and 
answer  the  same.  It  may  be  served  by  any  peace  officer  in 
any  county  in  the  state  on  any  officer  or  agent  of  the  defend- 
ant, by  reading  the  same  to  him  and  leaving  with  liim  a  copy 
thereof.  It  shall  be  returned  to  the  clerk's  office  without 
delay,  with  proper  evidence  of  its  service;  and,  from  and 
after  two  days  from  the  time  of  making  such  service,  the 
defendant  shall  be  considered  in  court,  and  thereafter  shall  be 
considered  to  be  present  to  all  proceedings  had  on  the  indict* 
ment. 
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EEASONABLE  DOUBT. 

If,  upon  all  the  evidence,  there  is  a  reasonable  doubt,  the 
defendant  is  entitled  to  the  benefit.  Tweedy  v.  State,  5  Iowa, 
334.  But  a  doubt  which  authorizes  an  acquittal  should  be 
actual,  substantial,  rational  and  conscientious,  and  not  arti* 
ficial  and  forced.  State  v.  Bodeken,  34  Iowa,  521 ;  State  v. 
Ostrander,  18  lb.,  458;  Dr.  Webster^ a  Case,  5  Gushing,  320; 
State  V.  Na^h  and  Redout,  7  Iowa,  347,  385.  It  is  not  a 
reasonable  doubt  of  any  one  proposition  of  fact  in  the  case 
which  entitles  a  defendant  to  an  acquittal,  but  it  is  a  reasona- 
ble doubt  of  guilt  based  upon  a  consideration  of  all  the  evi- 
dence in  the  case.     State  v.  Hay  den,  45  Iowa,  11. 

RECOMMITMEXT  OF  DEFENDANT  AFTER  GIVING 
BAIL,  OR  DEPOSITING  MONEY. 

Section  4601.  The  district  court  in  which  a  criminal  action 
is  pending,  or  during  the  pendency  of  an  appeal  from  its  judg- 
ment in  such  action,  or  in  wh?ch  a  judgment  is  to  be  carried 
into  eflFect,  may,  by  an  order  entered  on  tlie  record,  direct  the 
defendant  to  be  arrested  and  committed  to  jail  until  legally 
discharged,  after  he  has  given  bail,  or  deposited  money  instead 
thereof,  in  the  following  cases: 

1.  When  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  money  deposited  instead 
thereof; 

2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  either  by  reason  of  the  death  of  one  or  more  of  them,  or 
from  any  other  cause,  is  insufficient,  or  have  removed  from 
the  state; 

3.  When  upon  the  finding  of  an  indictment,  the  court 
deems  the  bail  taken  by  the  committing  magistrate  insufficient. 

Sec.  4C02.  The  order  for  recommitment  of  the  defendant 
must  recite  generally  the  facts  upon  which  it  is  founded,  and 
must  direct  that  the  defendant  be  arrested  and  committed  to 
the  custody  of  the  sheriff  of  the  county  where  the  depositions 
and  statement  were  returned,  or  the  indictment  was  found,  or 
the  conviction  was  had,  as  the  case  may  be  had,  to  be  detained 
until  legally  discharged. 

Sec.  4603.  The  defendant  may  be  arrested  pursuant  to  the 
order  upon  a  certified  copy  thereof,  in  any  county  in  the  state. 

Sec.  4604.  If  the  order  recite  as  the  ground  on  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment  upon 
conviction,  the  defendant  must  be  committed  according  to  the 
requirements  of  the  order. 
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Sec.  4605.  If  the  order  be  made  for  any  other  cause  and 
the  offense  be  bailable,  the  court  may  iix  the  amount  of  bail, 
and  may  cause  a  direction  to  be  inserted  in  the  order  that  tlie 
defendant  be  admitted  to  bail  in  the  sum  fixed,  which  must  be 
specified  in  the  order. 

EEPEALS  BY  IMPLICATION. 

The  repeal  of  statutes  by  implication  &re  not  favored. 
Caset/  V.  Ham^dj  5  Iowa,  1 ;  Hobertson  v.  Young^  10  lb., 
291;  Thatcher  v.  Ilaum^  12  lb.,  303;  Baker  v.  Steamboat 
Milwaukee^  14  lb.,  214;  Allen  v.  Pegram^  16  lb.,  163;  Burke 
V,  Jeffries^  20  lb.,  145;  City  of  Dubuque  v.  Harrison^  34 
lb.,  163;  Morrison  v.  Ilershire^  32  lb.,  271;  Prisdon  t?. 
Shank  J  37  lb.,  82;  State  v.  Brandt,  41  lb.,  on  page  614. 

Subsequent  statutes  covkkino  earlier  statutes. 

Where  subsequent  statutes  cover  the  whole  ground  occa- 
pied  by  an  earlier  statute,  it  repeals  by  implication  the  for- 
mer statute,  though  there  l>eno  repugnance.  Commonwealth 
V.  Cooley^  10  Pick.,  37;  Goodnow  v.  Buttrick,  7  Mass.,  140; 
Bartlett  v.  King^  12  Mass.,  537;  Aahly  v.  Appellanty  4  Pick., 
21,23;    lib.,  452;    17  lb.,  80;    5  lb.,  168;    3  Gushing,  150; 

3  Binney,  595,  597;  13  S.  &  K,  426;  State  v.  WhitwoHh,  8 
Porter,  434;  Smith  v.  State,  1  Stew.,  506;    State  v.  Seabarn, 

4  Dev.,  305,  310;  Dugan  v.  GUtings,  3  Gill,  138;  Smith  v. 
State,  14  Mo.,  147;  Bryan  v.  Sundberry,  5  Texas,  418; 
LeiglUon  v.  Walker,  9  N.  H.,  59;  Shannon  v.  People,  5 
Mich.,  on  page  85. 

SEARCH  WARRANTS. 

Section  4029.  A  search  warmnt  is  an  order  in  writing,  in 
the  name  of  the  state,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal  prop- 
erty, and  bring  it  before  the  magistrate. 

Sec.  4630.  It  may  be  issued  upon  either  of  the  following 
grounds: 

1.  When  the  property  was  stolen  or  embezzled,  in  which 
case  it  may  be  taken  on  the  warrant  from  any  house  or  other 
place  in  which  it  is  concealed,  or  from  the  possession  of  the 
person  by  whom  it  was  stolen  or  embezzled,  or  of  any  other 
person  in  whose  possession  it  may  be; 

2.  When  it  was  used  as  the  means  of  committing  a  felony; 
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in  whicli  case  it  may  be  taken  on  the  warrant  from  any  honae 
or  ottier  place  in  wliicli  it  is  concealed,  or  from  the  poBseesion 
of  Che  person  by  whom  it  was  (taed  in  the  commisaion  of  the 
ofl'enge,  or  of  any  otlicr  person  in  whose  possession  it  may  he; 

3.  When  it  is  in  the  posseasiou  of  any  person  with  the  in- 
tent to  use  it  as  tlie  means  of  committing  a  public  offense,  or 
in  the  possession  of  another  to  whicli  lie  may  have  delivered 
it  for  tlie  purpose  of  concealing  it  or  preventing  its  being  dis- 
covered; in  whicli  caso  it  may  be  taken  on  the  warrant  from 
encli  person,  from  a  house  or  other  place  occupied  by  him  or 
imder  his  control. 

Sec.  4G31.  No  search  warrant  can  be  issued  but  npou 
probable  cause,  supported  by  affidavit,  naming  or  descriliing 
the  person,  and  particularly  describing  the  property  and  tlie 
place  to  be  searched. 

Sec.  4633.  The  magistrate  nnist,  before  issuing  a  warrant, 
examine  on  oath  the  applicant  tlierefor  and  any  witnesses  he 
may  pro<luce,  and  take  their  affidavits  in  writing,  and  cause 
each  affidavit  to  be  subscribed  and  sworn  to  before  him  by  the 
person  making  it. 

Sec.  4633.  Tlie  affidavit  mnst  set  forth  the  facts  tending 
to  establish  the  grounds  of  the  application,  or  probable  canse 
for  believing  that  they  exist. 

Sec.  4631.  If  the  mngistrate  be  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that  there  is 
probable  cause  to  believe  their  exititeuce,  he  shall  issue  a 
eearcli  warrant,  signed  by  him  with  his  name  of  office,  directed 
to  any  peace  officer  in  the  county,  commanding  him  forthwith 
to  search  the  person  or  place  named  for  the  property  specified, 
and  bring  it  before  him. 

Skc.  4(535.  The  local  jurisdiction  of  magistrates,  in  excr- 
cising  the  powers  conferred  on  them  by  this  chapter,  is  as  de- 
fined in  this  code. 

Seo.  4636.  The  warrant  may  be,  substantially,  in  the  fol- 
lowing form: 

County  of 

The  state  of  Iowa: 
To  any  peace  officer  of  said  county: 

Proof,  by  affidavit,  having  been  this  day  made  before  me 
by  (naming  every  person  whose  affidavit  has  been  taken)  that 
(stating  tlie  particular  grounds  of  the  application  according 
to  section  four  thousand  six  linndred  and  thirty  of  this  chap- 
ter; or,  if  the  affidavit  be  not  positive,  that  there  is  probable 
cause  for  believhig  that — (stating  the  ground  of  the  B]iplica- 
tion  in  the  same  manner);  you  are  therefore  commanded,  in 
the  day  time  (or  at  any  time  of  the  day  or  night,  as  the  case 
may  be,  according  to  section  four  thousand  six  hundred  and 
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thirty  of  this  chapter)  to  make  immediate  search  on  the  per- 
son of  C.  D.,  or,  in  the  house  situated  (describing  it  or  any 
otljer  place  to  be  searched,  with  i*easonabIe  particularity,  as 
the  case  may  be),  for  the  following  property  (describing  it 
with  reasonable  particularity);  and  if  you  find  the  same,  or 
any  part  tliereof,  to  bring  it  forthwith  before  me,  at  (stating 
the  place). 

Dated  at ,  this day  of ,  A.  D.  18. . . 

E.  F.,  justice  of  the  peace. 

(Or,  as  the  case  may  be.) 

Sec.  4637.  A  search-warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  direction,  but  by  no  other 
person  except  in  aid  of  the  officer,  on  his  requisition,  he  being 
present  and  acting  in  its  execution. 

Sec.  4638.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  the  honse^  or  any- 
thing therein  to  execute  the  warrant,  if,  after  notice  of  his  au- 
thority and  purpose,  he  be  refused  admittance. 

Sec.  4639.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house  for  the  purpose  of  lil)ei*ating  a  person,  who, 
having  entered  to  aid  him  in  the  execution  of  the  warrant,  is 
detained  therein,  or,  when  necessary,  for  his  own  liberation. 

Sec.  4640.  The  magistrate  must  insert  a  direction  in  the 
warrant,  that  it  be  served  in  the  day-time  unless  the  affidavit 
be  positive  that  the  property  is  on  the  person,  or  in  the  place 
to  be  searched;  in  whicli  case,  he  may  insert  a  direction  that 
it  may  be  served  at  any  time  of  the  day  or  night. 

Sec.  4641.  A  search  warrant  must  be  executed  and  re- 
turned to  the  magistrate  by  whom  it  was  issued  within  tea 
!days  after  its  date.  After  the  expiration  of  such  time,  the 
warrant,  unless  executed,  is  void. 

Sec.  4642.  When  the  officer  takes  any  property  under  the 
.warrant,  he  must  give  a  receipt  for  the  property  taken,  speci- 
fying it  in  detail,  to  the  person  from  whom  it  was  taken  or  in 
whose  possession  it  was  found,  or,  in  the  absence  of  the  person, 
he  must  leave  it  in  the  place  where  he  found  the  property. 

Sec.  4643.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  at  the  same  time  deliver  to  him  a  writ- 
ten inventory  of  the  property  taken,  made  publicly  or  in  the 
presence  of  tlie  person  from  whose  possession  it  was  taken  and 
of  the  ap])licant  for  the  warrant,  if  they  be  present,  verified  by 
the  affidavit  of  the  officer  at  the  foot  of  the  inventory  and 
taken  before  the  magistrate,  to  the  following  effect:  "I,  the 
officer  by  whom  the  annexed  warrant  was  executed,  do  swear 
that  tl)e  above  inventory  contains  a  true  and  detailed  account 
of  all  the  property  taken  by  me  on  the  warrant." 

Sko.  4644.    The  magistrate,  if  i*e([uired}  must  deliver  a  copy 
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of  the  inventory  to  the  person  from  whose  possession  the  prop- 
erty was  taken,  and  to  the  applicant  for  the  warrant. 

Sec.  4645.  If  the  grounds  on  which  the  warrant  was  issned 
be  controverted,  the  magistrate  must  proceed  to  take  testimony 
in  relation  thereto. 

"  Sko.  4646.     The  testinrv)ny  given  by  each  witness  must  be 
reduced  to  writing  and  authenticated  by  the  magistrate. 

Seo.  4647.  If  it. appear  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no  prob- 
able cause  for  believing  the  existence  of  the  grounds  on  which 
the  warrant  was  issued,  the  magistmte  shall  cause  it  to  be 
restored  to  the  person  from  whom  it  was  taken. 

Seo.  4648.  If  the  property  taken  by  virtue  of  a  search  war- 
rant was  stolen  or  embezzled,  it  must  be  restored  to  the  owner, 
npon  his  making  satisfactory  proof  to  the  magistrate  of  his' 
ownership  thereof,  or  of  his  right  of  possession  thereto,  as  pro- 
vided in  the  next  chapter.  If  it  was  taken  on  a  warrant  issued 
on  the  grounds  stated  in  the  second  and  third  subdivisions  of 
section  four  thousand  six  hundred  and  thirty  of  this  chapter, 
the  magistrate  must  retain  it  in  his  possession,  subject  to  the 
order  of  the  court  to  which  he  is  required  to  return  the  pro- 
ceedings before  him,  or  of  any  other  court  in  which  the  offense 
which  the  property  taken  was  used  as  a  means  of  committing, 
or  so  intended  to  be,  is  triable. 

Sec.  4649.  The  magistrate  must  annex  together  the  aflRda- 
vits  taken  before  the  issuing  of  the  warrant,  the  warrant,  the. 
return,  and  the  inventory,  and  return  them  to  the  next  district 
court  of  the  county,  at  or  before  its  opening,  on  the  first  day 
of  the  next  term  thereof. 

Sec.  4650.  Whoever,  maliciously  and  without  probable 
cause,  procures  a  search  warrant  to  be  issued  and  executed,  is 
guilty  of  a  misdemeanor. 

Seo.  4651.  A  peace  officer  who,  in  executing  a  search  war- 
rant, willfully  exceeds  his  authority,  or  exercises  it  with  un- 
necessary severity,  is  guilty  of  a  misdemeanor. 

Sec.  4652.  When  a  person  charged  with  a  felony  is  snp- 
posed  by  the  magistrate  before  whom  he  is  brought,  to  have 
upon  his  person  a  dangerous  weapon  or  anything  which  may 
be  used  as  evidence  of  the  commission  of  the  offense,  the 
magistrate  may  direct  him  to  be  searched  in  his  presence,  and 
the  weapon  or  other  thing  to  be  retained,  subject  to  his 
order,  or  the  order  of  the  court  in  which  the  defendant  may 
be  tried. 

Seo.  4653.  Wlien  any  officer,  in  the  execution  of  a  search 
warrant,  shall  find  any  stolen  or  emBezzled  property,  or  shall 
seize  any  other  things  for  which  a  search  is  allowed  by  thia 
chapter,  all  the  property  and  things  so  seized  shall  be  safely 


604  Sbaboh  WAK&Ai!rr& 

kept  by  the  direction  of  the  court  or  magistrate,  so  long  as 
shall  be  necessary  for  the  parpose  of  being  produced  as  evi- 
dence on  any  trial;  and  as  soon  as  may  be  afterwards,  all  such 
stolen  and  embezzled  property  shall  be  restored  to  the  owner 
thereof,  and  all  other  things  seized  by  virtue  of  such  warrant 
shall  be  destroyed  under  the  direction  of  the  court  or  magis- 
trate. 

The  form  of  an  information,  or  application,  may  be  as  fol- 
lows, to-wit: 

AppUoation  for  a  Bearoh  Warrant. 

State  of  Iowa,  )  ^^ 
.  .  .  County,  J 

I.  A  D.  being  duly  sworn,  upon  oath  do  say.  that  certain  personal  property, to-wit: 

one ,  of  the  value  of  ^  .   .   .  ,  and  the  property  of  this  deponent,  was 

feloniously  stolen  from  him  (or  from  his  dwelling),  in  .   .   •  .  township  of .   .  .  . 

«   .   .  county,  Iowa,  on  or  about  the  .   .  day  of .   .   .  ,  1870,  and  that  this  deponent 

suspects,  and  verily  believes,  that  one  £  F  has  stolen  and  taken  the  same,  or  does 

feloniously  and  unlawfully  conceal  the  same,  knowing  the  same  to  be  stolen ;  and 

that  the  same  is  concealed  in  the  dwelling  boose  of  said ,  situated  and 

being  (herekdescribe  the  premises). 

Wherefore,  (his  deponent  asks  that  a  search  warrant  issue  to  search  said  dwelling 
house  for  said  property. 

Sebyige  op  warrant. 

The  warrant  shall  be  directed  to  some  particular  officer,  such 

as  the  sheriff  or    constable,  or  marshal    of ,  and 

served  by  such  oflScer,  to  whom  it  is  directed  only.  PeopU 
V.  Holcomh,  3  Park's  Cr.  R,  666. 

DlSl»08ITI0N  OF  PREMISES. 

The  premises,  where  it  is  alleged  that  the  property  is  con- 
cealed, should  be  clearly  described  in  the  warrant.  People  v. 
Eolcomb,  3  Par's  Cr.  R.,  656. 

Description  of  property — Notice  to  party  in  whose  posses- 

SION  IT  WAS  found. 

While  there  is  no  statutary  provision,  it  is  a  better  practice 
for  the  justice,  when  a  search  warrant  is  returned,  with  prop- 
erty, to  cause  a  notice  to  be  served  on  the  party  in  whose 
possession  it  was  found,  for  his  appearance  before  said  justice, 
at  a  certain  time  and  place,  that  proper  inquiry  may  be  had 
as  to  the  property  taken  with  the  warrant,  in  order  to  guard 
against  the  abuse  and  illegal  taking  of  property  with  war- 
rants. 
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SELECTING,   DRAWING,   SUMMONING  AND    IM- 
PANELING THE  GRAND  JURY, 

Section  227.  All  qualified  electors  of  the  State  of  good 
moral  character,  sound  judgment, and  in  full  possession  of  the 
senses  of  hearing  and  seeing,  are  competent  jurors  in  their 
respective  counties. 

Sec.  228.  The  following  persons  are  exempt  from  liabilitj'  to 
act  as  jurors:  All  persons  holding  office  under  the  laws  of 
the  United  States  or  of  this  State;  all  practicing  attorneys, 
physicians,  and  clergymen;  all  acting  professors  or  teachers 
of  any  college,  school,  or  other  institution  of  learning;  and 
all  persons  disabled  by  bodily  infirmity,  or  over  sixty-five  years 
of  age. 

Sec.  229.  Any  person  may  also  be  excused  from  serving 
on  a  jury  when  his  own  interests  or  those  of  the  public  will 
be  materially  injured  by  his  attendance,  or  when  tlie  state  of 
his  own  health,  or  the  death,  or  the  sickness  of  a  member  of 
bis  family,  requires  his  absence. 

Sec.  231.  The  number  of  grand  jurors  shall  be  fifteen,  and 
in  counties  containing  less  than  fifteen  thousand  inhabitants 
as  shown  by  the  last  preceding  census,  the  trial  jurors  shall 
consist  of  the  same  number,  unless  the  judge  otherwise  or- 
ders. But  in  counties  containing  a  greater  number  of  in- 
habitants, the  number  of  trial  jurors  shall  be  twenty -four. 

Sec.  234.     Two  jury  lists,  one  consisting  of  seventy-five 

})ersons  to  serve  as  grand  jurors,  and  one  consisting  of  one 
lundred  and  fifty  persons,  or,  in  counties  containing  more  than 
twenty  thousand  inhabitants,  of  two  hundred  and  fifty  per- 
sons, to  serve  as  trial  jurors,  and  composed  of  persons  com- 
petent and  liable  to  serve  as  jurors,  shall  annually  be  made  in 
each  county  from  which  to  select  jurors  for  the  ye&v  com- 
mencing on  the  first  day  of  January. 

Sec.  235.  Should  there  be  less  than  the  required  number 
of  such  persons  in  any  county,  the  list  shall  comprise  all  those 
who  answer  the  above  description  in  the  same  proportion. 

Sec.  23G.  On  or  before  the  first  Monday  in  September  in 
each  year,  the  county  auditor  shall  apportion  the  number  to 
be  selected  from  each  election  precinct,  as  nearly  as  practica- 
ble, in  proportion  to  the  number  of  votes  polled  therein  at  the 
last  general  election,  and  shall  deliver  a  statement  thereof  to 
the  sheriflT. 

Sec.  237.  The  sheriff  shall  cause  a  written  notice  to  be  de- 
livered to  one  of  the  judges  of  election  in  each  precinct.of  the 
county,  on  or  before  the  day  of  the  general  election  in  each 
year,  informing  them  of  the  number  of  jurors  apportioned  for 
the  ensuing  year  to  their  respective  precincts. 
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Seo.  238.  The  judores  shall  therenpon  make  the  requisite 
selection,  and  return  lists  of  names  selected  to  the  auditor 
with  the  returns  of  the  election,  and  in  case  the  judges  of 
election  fail  to  make  and  return  said  lists,  as  herein  required, 
the  county  canvassers  shall  at  the  meetinor  to  canvass  the  votes 
polled  in  the  county,  make  such  lists  for  the  delinquent  pre- 
cincts, and  the  auditor  shall  file  such  lists  in  his  office  and 
cause  a  copy  thereof  to  be  recorded  in  the  election  book. 

Sec.  239.  Grand  jurors  shall  be  selected  for  the  first  term 
in  the  year  in  which  jurors  are  required,  commencing  next 
after  the  first  day  of  January  in  each  year,  and  shall  serve  for 
one  year.  Trial  jurors  shall  be  selected  for  each  term  wherein 
they  are  required ;  but  no  person  shall  be  required  to  attend  as 
a  trial  juror  more  than  two  terms  in  the  same  year,  and  in 
counties  containing  a  population  of  more  than  five  thousand 
inhabitants,  it  shall  be  a  cause  of  challenge  that  the  person  has 
served  on  a  jury  in  a  court  of  record  within  one  year,  unless  he 
be  a  member  of  tlie  regular  panel. 

Sec.  240.  At  least  twenty  days  prior  to  the  first  day  of  any 
term  at  which  a  jury  is  to  be  selected,  the  auditor,  or  his 
deputy,  must  write  out  the  names  on  the  lists  aforesaid  which 
have  not  been  previously  drawn  as  jurors  during  the  yesLV  on 
separate  ballots,  and  the  clerk  of  the  district  court,  or  his 
deputy,  and  sherifl^  having  compared  said  ballots  with  the 
lists,  and  corrected  the  same,  if  necessary,  shall  place  the 
ballots  in  a  box  provided  for  that  purpose. 

Sec.  241.  After  thoroughly  mixing  the  same,  the  clerk,  or 
his  deputy,  shall  draw  therefrom  the  requisite  number  of 
jurors  to  serve  as  aforesaid,  and  shall,  within  three  days  there- 
after, issue  a  precept  to  the  sheriff  commanding  him  to  sum- 
mon the  said  jurors  to  appear  before  the  court,  as  provided  in 
section  230  of  this  chapter. 

Sec.  243.  Except  when  required  at  a  special  term  which 
has  been  called  in  vacation,  the  grand  jury  need  not  be  sum- 
moned after  the  first  term,  but  must  appear  at  the  next  term 
without  summons  under  the  same  penalty  as  though  they  had 
been  regularly  summoned. 

Sec.  244.  Where,  from  any  cause,  the  persons  summoned 
to  serve  as  grand  or  trial  jurors  fail  to  appear,  or  when  from 
any  cause  the  court  shall  decide  that  the  grand  or  trial  jurors 
have  been  illegall}'  elected  or  drawn,  the  court  may  set  aside 
the  precept  under  which  the  jurors  were  summoned  and  cause 
a  precept  to  be  issued  to  the  sheriff  commanding  him  to  sum- 
mon a  sufficient  number  of  persons  from  the  body  of  the 
county  to  serve  as  jurors  at  the  term  of  court  then  being 
holden,  which  precept  may  be  returnable  forthwith,  or  at  some 
subsequent  day  of  the  term,  in  the  discretion  of  the  court. 
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Deputies. 

Section  767.  In  the  absence  or  disability  of  the  principal, 
the  deputy  shall  perforin  the  duties  of  his  principal  pertaining 
to  liis  own  office;  but  when  any  officer  is  requirea  to  act  in 
conjunction  with  or  in  the  place  of  another  officer,  his  deputy 
cannot  supply  his  place. 

Sec.  4255.  The  selecting,  drawing,  and  summoning  of  the 
grand  jury  is  as  prescribed  in  the  code  of  civil  practice. 

Sec.  4256.  At  a  term  of  court  at  which  grand  jurors  are 
required  to  appear,  the  panel  shall  be  called,  and  the  names 
of  the  grand  jurors  who  shall  appear  shall  be  entered  on  the 
record.  If  fifteen  grand  jurors  do  not  appear,  or  if  the  num- 
ber appearing  be  reduced  from  any  cause,  either  then  or 
afterwards,  to  less  than  fifteen,  the  court  may  order  the  sheriff 
of  the  county  to  summon  a  sufficient  number  of  qualified  per- 
sons to  complete  the  panel. 

Sec.  4257.  Persons  summoned  by  the  sheriff  to  supply  a 
deficiency  in  the  requisite  number  of  grand  jurors,  serve  only 
during  the  term  at  which  they  are  summoned. 

Sec.  4258.  A  defendant  held  to  answer  to  a  public  offense, 
may  challenge  the  panel  of  the  grand  jury,  and  the  state  or 
defendant  may  challenge  an  individual  juror. 

Sec.  4259.  A  challenge  to  an  individual  juror  may  be 
made  by  the  State,  for  one  or  more  of  the  following  causes: 

1.  That  he  is  related  either  by  affinity  or  consanguinity 
nearer  than  in  the  fifth  degree,  or  stands  in  the  relation  of 
agent,  clerk,  servant,  or  employe  to  any  person  held  to  answer 
for  a  public  offense  whose  case  may  come  before  the  grand 
jury; 

2.  That  he  is  bail  for  any  one  held  to  answer  for  a  public 
offense,  whose  casa  may  come  before  the  grand  jury; 

3.  That  he  is  defendant  in  a  prosecution  similar  to  any 
prosecution  to  be  examined  b^'  the  grand  jury; 

4.  That  he  is,  or  within  one  year  preceding  has  been,  en- 
gaged or  interested  in  carrjnng  on  any  business,  calling,  or 
employment,  the  carrying  on  of  which  is  a  violation  of  law, 
ana  for  which  the  juror  may  be  indicted  by  the  grand  jury. 

Sec.  4260.  A  challenge  to  the  panel  can  be  interposed  only 
for  the  reason  that  they  were  not  appointed,  drawn,  or  sum- 
moned as  prescribed  by  law; 

Sec.  4261.  A  challenge  to  an  individual  juror  by  the  de- 
fendant may  be  made  for  one  or  more  of  the  following  causes 
only : 

1.  That  he  is  a  minor,  insane,  or  not  competent  by  law  to 
serve  as  such  juror; 

2.  That  he  is  a  prosecutor  upon  a  charge  against  the  de- 
fendant; 
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3.  Having  formed  or  expressed  such  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner  as  would  prevent  him  from 
rendering  a  true  verdict  upon  the  evidence  submitted  on  the 

trial. 

Sec.  4262.  Challenges  to  the  panel  or  to  an  individoal 
juror,  must  be  decideclby  the  court. 

Sec.  4263.  If  a  challenge  to  the  panel  be  allowed,  thft  grand 
jury  is  prohibited  from  inquiring  into  the  charge  against  the 
defendant  by  whom  it  was  interposed.  If  the  lury  does  so 
and  finds  an  indictment  the  court  must  set  it  aside. 

Skc.  4264.  If  a  challenge  to  an  individual  juror  be  allowed, 
he  shall  not  be  present  at  or  take  any  part  in  the  consideration 
of  the  charge  as^inst  the  defendant. 

Sec.  4265.  The  grand  jury  must  inform  the  court  of  a 
violation  of  the  last  section,  that  it  may  be  punished  as  a  con- 
tempt. 

Sec.  4266.  When  several  persons  are  held  to  answer  for 
one  and  the  same  offense,  no  challenge  to  the  panel  can  be 
made  unless  they  all  join  in  such  challenge,  nor  can  any  ob- 
jection be  interposed  by  a  defendant  to  the  grand  jury  or  to 
any  individual  juror  for  any  cause  of  challenge  after  they  are 
sworn. 

Sec.  4267.  From  the  persons  summoned  to  serve  as  grand 
jurors  the  court  must  appoint  a  foreman;  the  court  must  also 
appoint  a  foreman  when  the  person  already  appointed  is  dis- 
charged, excused,  or  from  any  cause  becomes  unable  to  act 
before  the  grand  jury  is  finally  discharged. 

Sec.  4268.  The  following  oath  must  be  administered  to  the 
foreman  of  the  grand  jury:  "You,  as  foreman  of  the  grand 
jnry,  shall  diligently  inquire  and  true  presentment  make  of 
all  public  offenses  against  the  people  of  this  State,  committed 
or  triable  within  this  county,  of  which  you  have,  or  can  obtain 
legal  evidence;  you  shall  pi'esent  no  person  through  malice, 
liatred,  or  ill  will,  nor  leave  any  unpresented  through  fear, 
favor,  or  affection,  or  for  any  reward,  or  the  promise  or  hope 
thereof,  but  in  all  your  presentments  you  sliall  present  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  according 
to  the  best  of  your  skill  and  understanding.  So  help  you 
God." 

Sec.  4260.  The  following  oath  must  thereupon  be  admin- 
istered to  the  other  grand  jurors  present:  "Tlie  aame  oath 
which  your  foreman  has  now  taken  before  you  on  his  part, 
you  and  each  of  you  shall  well  and  truly  observe  on  your 
part.     So  help  you  God." 

Sec.  4270.  The  grand  jury  being  impaneled  and  sworn, 
may  be  charged  by  the  court.  In  doing  so,  the  court  shall 
give   them   such  information  as  it   may  deem  proper  as  to 
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the  natni'e  of  their  clnties,  and  any  charges  for  public  offenses 
returned  to  the  court  or  likely  to  come  before  the  grand  jury. 
And  it  is  hereby  made  the  duty  of  the  court  to  specially  give 
in  charge  to  the  grand  jury,  the  provisions  of  law  regulating 
the  accounting  by  public  officers  for  fines  and  fees  collected 
by  them,  and  providing  for  the  suppression  of  intemper- 
ance. 

Sec.  4271.  The  grand  jury  on  the  completion  of  its  busi- 
ness shall  be  discharged  by  the  court.  But  whether  its  busi- 
ness be  completed  or  not,  it  is  discharged  by  the  final  atljourn- 
ment  thereof. 

As  to  what  instructions  should  be  given  to  the  grand  jury 
depends  upon  circumstances,  and  is  largely  in  the  discretion  of 
the  judge.  We  here  give  a  charge  as  given  to  the  grand  jury 
of  Linn  county,  by  lion.  John  Shane,  the  presiding  judge, 
which  may  be  of  value  in  many  of  the  diflferent  counties  in 
the  State: 

^^ Gentlemen  of  the  Grand  Jury: 

"The  law  imposes  upon  you  the  duty  of  initiating  proceed- 
ings against  those  who  have  violated  the  penal  statutes  of  tlie 
State,  in  certain  specified  cases;  and  without  such  initiation 
on  your  part,  the  transgressors  of  those  laws  must  go  unpun- 
ished, and  society  will  be  left  largely  at  the  mercj'  of  the 
criminals  who  are  constantly  preying  upon  it.  In  order  the 
more  fully  to  enable  you  to  discharge  your  duties  as  grand 
jurors,  the  law  imposes  upon  the  judge  of  the  court  the  duty 
of  instructing  you  in  the  nature  and  character  of  your  obliga- 
tions as  grand  jurors,  and  particularly  to  call  j-our  attention 
to  the  provisions  of  the  statutes  of  the  State,  which  the  Gen- 
eral Assembly  in  its  wisdom  deem  especially  imjwrtant.  The 
duties  and  obligations  of  grand  jurors,  are  of  no  ordinary 
character,  and  of  no  small  magnitude,  and  much  depends  upon 
the  manner  and  spirit  in  which  those  duties  are  discharged, 
whether  the  results  will  be  acceptable  or  the  consequences 
profitable  to  society  or  not.  The  grand  jury  alone,  of  all  the 
tribunals  established  by  law,  is  allowed  in  secret  session  to 
inquire  into  the  acts  and  conduct  of  the  citizen.  All  other 
judicial  or  semi-judicial  tribunals  must  be  0|>en  to  the  pul)lic, 
and  all  other  tribunals  sanctioned  by  law,  are  pro|)erly  subject 
to  criticism  and  rebuke.  But  the  grand  jury  by  its  constitu- 
tion is  above  and  beyond  criticism  and  rebuke;  in  fact,  it  is 
39 
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an  independent  body,  responsible  for  its  acts  to  no  power, 
save  and  except  the  responsibility  which  the  oaths  j^ou  have 
taken  impose  npon  you  individually  and  collectively.  Hence, 
the  importance  that  a  grand  jury  should  be  composed  of 
honest,  conscientious  and  intelligent  men,  who  will  not  only 
know  what  is  right,  but  knowing  the  right  dare  to  do  it,  in 
spite  of  friend  or  foe,  in  spite  of  public  clamor  or  fear  of  pri- 
vate injury.  In  your  line  of  duty  the  law  gives  you  the 
power  to  act  upon  your  own  motion,  or  your  own  knowledge,  as 
well  as  on  information  derived  from  others.  And  whenever 
you  have  reasonable  grounds  to  believe  that  an  indictable  of- 
fense has  been  committed,  triable  within  this  county,  it  is 
your  diity  to  send  for  the  proper  witnesses,  ascertain  the  facts, 
and  if  upon  investigation  it  shall  appear  to  you  that  an  in- 
dictable offense  has  been  committed,  triable  within  this 
county,  then  it  is  your  duty  to  present  the  person  or  persons 
charged  with  the  offense  to  this  court  by  indictment,  for  trial, 
and  if  found  guilty,  for  punishment,  let  the  blow  fall 
wherever  it  may.  While  it  is  your  duty  to  indict  the  guilty, 
or  those  whom  the  evidence,  as  above  explained,  warrants 
you  in  believing  guilty,  it  is  equally  your  duty  to  guard  and 
protect  the  innocent  from  unfounded  charges  or  from  malic- 
ions  prosecutions. 

It  should  be  a  maxim  written  in  the  heart  and  conscience 
of  every  grand  juror,  that  no  guilty  man  should  escape  where 
there  is  evidence  to  convict,  and  no  innocent  man  should  suf- 
fer. The  grand  jury  should,  and  was  intended  to,  be  used  to 
protect  the  innocent,  the  weak  and  helpless,  and  to  punish  the 
wrong-doer  and  the  criminal,  and  if  the  time  should  ever 
come  when  it  fails  in  its  mission,  it  should  be  unceremoni- 
ously swept  away  and  buried  in  the  dead  past.  If  you,  as 
grand  jurors,  observe  in  its  spirit  the  oath  which  your  foreman 
and  each  one  of  you  have  taken  the  purpose  for  which  you  have 
been  called  together,  will  have  been  accomplished,  and  only 
the  violators  of  the  law  will  suffer.  By  that  oath  you,  and 
each  of  you,  have  promised  diligently  to  inquire  into  and  tnie 
presentment  make  of  all  public  offenses  against  the  people  of 
this  State,  committed  or  triable  within  this  county,  of  which 
you  have  or  can  obtain  legal  evidence.  You  have  promised 
that  you  will  present  no  person  through  malice,  hatred  or  ill 
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will;  nor  leave  any  unpresented  throngli  fear,  favor  or  affec- 
tion, or  for  any  reward,  or  the  promise  or  liope  thereof,  but 
that  in  all  your  presentments,  you  will  present  the  truth,  the 
whole  truth  and  nothing  but  the  truth.  This  oath  is  an  epi- 
tome of  all  your  duties  as  grand  jurors;  it  is  so  concise,  so 
terse,  and  yet  so  comprehensive,  that  to  enlarge  thereon  would 
be  a  work  of  supererogation;  and  it  is  suflScient  to  say  to  you 
that  an  intelligent  man  cannot  misunderstand  it,  and  no  one 
but  a  knave  or  a  fool  would  violate  it,  and  bring  peijury  into 
the  grand  jury  room. 

In  addition  to  what  has  been  said  to  you  about  your  duties 
generally,  as  grand  jurors,  the  law  makes  it  ray  duty  to  call 
your  attention  especially  to  various  provisions  of  the  Code, 
which  the  people  of  the  State,  speaking  through  the  General 
Assembly,  deem  of  paramount  importance.  These  provisions 
of  the  law  are  not  deemed  of  paramount  importance,  because 
the  crimes  therein  described  are  more,  or  as  aggravated  as 
many  other  crimes,  for  they  are  not;  but  it  is  because  such 
crimes  are  so  easily  committed,  and  the  punishment  thereof 
so  easily  evaded,  and  oftentimes  through  the  ignorance  or  dis- 
honesty of  the  grand  jury  or  other  executors  of  the  law. 
Among  these  provisions  of  the  law,  which  I  call  your  atten- 
tion to  especially,  is  the  law  regulating  the  accounting  of 
public  officers  for  lines  and  fees  collected  by  them;  and  the 
provisions  of  the  law  relating  to  the  suppression  of  iutomper 
auce.  By  the  law  of  this  State,  all  fines  collected  by  officers 
for  the  violation  of  the  penal  code,  should  be  paid  into  the 
public  treasury,  to  be  there  disposed  of  according  to  law. 
Any  officer  collecting  such  funds  and  failing  to  account  for 
the  same;  or  any  officer  using  or  disbursing  public  funds 
otherwise  than  as  provided  by  law,  is  guilty  of  a  grave  offense 
against  the  people,  and  jjIiouUI  be  promptly  and  severely  pun- 
ished. There  can  be  no  excuse  for,  or  palliation  of,  such  of 
fenses,  and  it  is  not  only  especially  the  duty  of  the  grand 
jury,  but  it  is  the  duty  of  every  citizen  to  aid  and  assist  in 
ferreting  out  and  punishing  those  who,  in  this  or  any  other 
manner  betray  public  trust,  and  bring  our  institutions  into 
contempt.  The  enforcement  of  the  laws  for  the  suppression 
of  intemperance  is  also  made  by  law  your  especial  duty,  under 
your  oaths,  nor  can  you  relieve  yourselves  of  this  duty  on  any 
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pretense  or  pretext  whatever.  It  is  not  for  yon  or  me  to  de- 
terra  ine  that  the  laws  on  this  or  any  other  subject  are  nnwin 
or  impolitic,  and  hence,  treat  them  as  a  nnllity;  bat  it  is  jour 
duty  it*  you  have  or  can  obtain  evidence  that  the  law  has  been 
violated  in  this  county,  to  present  the  violators  to  this  court 
by  indictment,  and  it  is  my  duty  to  pronounce  the  judgment 
of  the  law  on  such  persons  if  found  guilty,  notwitlistanding 
they  may  be  my  dearest  friends,  or  notwithstanding  I  may 
conscientiously  believe  some  other  law  would  be  wiser  and 
better.  Your  oath  binds  you  the  same  that  mine  binds  me, 
and  unless  you  violate  your  oaths,  you  should  indict  every 
person,  irrespective  of  his  station  in  life,  against  whom  you 
have  or  can  obtain  evidence  that  would  warrant  his  conviction, 
if  unexplained  by  a  petit  jury.  If  the  law  is  unwise  or  im- 
politic, it  is  for  the  General  Assembly  to  repeal  it,  not  for 
this  court,  or  any  of  its  officers,  or  the  grand  jury. 

It  is  also  your  duty  to  inquire: 

Ist.     Into  the  case  of  every  person  imprisoned  in  the  county 
jail  of  the  county  on  a  criminal  charge  not  indicted. 

2d.     Into  the  condition  and  management  of  the  public  pris- 
ons within  this  county. 

3d.    Into  the  willful  and  corrupt  misconduct  of  all  county 
officers. 

4th.     Into  the  obstruction  of  the  highways. 

You  will  give  the  subject  to  which  your  attention  has  been 
especially  called,  your  careful  consideration;  but  you  will  not 
omit  to  perform  the  other  and  general  duties  imposed  upon 
you.  It  is  for  you  to  determine  in  a  great  measure,  whether 
or  not  the  penal  laws  shall  be  enforced  in  your  county;  if 
you  should  fail  in  your  duty,  then  all  other  agencies  for  the 
punishment  of  criminals  who  commit  indictable  offenses  must 
necessarily  fail.  In  transacting  your  business  you  should  also 
be  governed  by  considerations  of  economy.  In  these  times  of 
deep  depression  of  trade,  low  prices  and  general  stagnation  of 
business,  it  should  be  the  object  and  purpose  of  every  officer 
to  curtail  expenses  whenever  practicable;  but  this  economy 
should  not  be  at  the  expense  of  public  safety.  Every  good 
citizen  is  willing  to  give  his  proportion  of  what  is  necessary 
to  protect  life  and  property,  and  ovory  one  in  authority  should 
see,  so  far  as  he  has  the  power,  that  not  a  farthing  of  the 
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public  funds  is  unnecessarily  expended.  It  is  your  privi- 
lege, at  all  reasonable  times,  to  ask  the  advice  and  counsel  of 
the  court  in  re^rd  to  such  questions  and  matters  as  may  come 
before  you.  The  district  attorney  is  your  legal  adviser,  and 
will  be  with  you  and  assist  you  by  his  advice  in  your  labors. 
It  is  your  duty  to  acquiesce  when  he  advises  as  to  any  ques- 
tion of  law  that  may  arise.  If  he  errs,  the  responsibility  will 
be  on  him,  not  upon  you.  If  you  desire  his  presence  at  any 
time  to  examine  the  witnesses  introduced  before  you,  it  is  his 
duty  to  comply  unless  otherwise  officially  engaged.  The  law 
provides  that  every  member  of  the  grand  jury  must  keep 
secret  its  proceedings  and  the  testimony  given  before  it,  ex- 
cept he  may  be  called  upon  to  disclose  in  court  the  testimony 
of  a  witness  examined  by  the  jury.  Nor  are  you  permitted 
to  discuss  the  fact  that  an  indictment  has  been  found  a^^ainst 
any  person  not  in  custody,  otherwise  than  presenting  them  in 
open  court.  A  violation  of  these  provisions  is  a  grave  misde- 
meanor and  subjects  the  offending  grand  juror  to  severe  pun- 
ishment. Your  attention  is  especially  called  to  this  matter, 
inasmuch  as  in  times^past  the  law  has  been  violated  frequently 
by  grand  jurors  in  this  respect,  and  the  ends  of  justice  have 
been  defeated.  Finally,  gentlemen,  allow  me  to  say,  that 
relying  on  your  intelligence,  honesty,  and  co-operation  I  feel 
assured  that  the  purpose  for  which  you  have  been  called  to- 
gether and  organized  will  be  accomplished;  that  criminals  of 
all  classes  will  be  promptly  indicted,  and  that  through  your 
efforts,  with  the  proper  co-operation  of  the  other  branches  of 
the  court,  crime  may  in  some  measure  be  stayed,  and  society 
be  made  to  feel  more  safe. 

Comparing  ballots  and  jury  list — Deputy  sheriff  incom- 
petent. 

Under  section  767,  Code  of  1873,  the  deputy  sheriff  is  not 
qualified  to  assist  the  clerk  in  comparing  the  ballots  with  the 
list  of  jurors.  State  v.  Dutell^  4  G.  Greene,  125;  State  v. 
Brandt,  41  Iowa,  602;  State  v.  Wilson,  43  lb.,  688;  State  v. 
Stutzman,  44  Iowa,  703. 

Panel  to  be  filled  by  court,  if  the  required  number  do  not 

APPEAR. 

Hy  by  reason  of  challenges  sustained  to  jurors,  or  from  any 
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other  cause,  the  grand  jury  becomes  reduced  to  a  less  number 
than  fifteen,  tlio  court  should  order  the  panel  to  be  filled. 
Section  4250,  Code  of  1873,  which  is  in  substance  the  same  as 
section  2881,  Code  of  1851,  and  section  4609,  Eev.  of  1860. 
State  V,  No)*ris  Ilouse^  3  G.  Greene,  513;  State  v.  Mooney^ 
10  Iowa,  506;  State  v,  Ostrander^  18  lb.,  435,  441;  State  v, 
Oarhart,  35  lb.,  315. 

The  selection  of  a  less  number  than  required  by  law. 

The  selection  of  seventy-three  members^  instead  of  seventy- 
five,  as  by  section  234,  Code  of  1873  provided,  is  not  such  an 
error  to  the  prejudice  of  a  defendant  as  to  vitiate  an  indict- 
ment. State  V.  Anaaleme^  15  Iowa,  44;  State  v.  Carney^  20 
lb.,  82;  State  v.  Brandt,  41  lb.,  601. 

The  number  requisite  to  find  an  indictment. 

Under  section  4291,  Code  of  1873,  twelve  grand  jurors  can 
legally  find  an  indictment,  although  no  more  than  twelve  be 
impaneled.  2  Hall  P.  C,  151,  154;  Coke  Litt,  126,  b.;  2 
Hawk.  P.  C,  299;  Com.  v.  Woody  2  Cush.,  Mass.,  149;  StaU 
V,  Oatrander,  18  Iowa,  435. 

Foreman — Appointment  of  by  court — Talesmen. 

The  court  may  appoint,  as  foreman,  one  of  the  talesmen; 
and  such  appointment  does  not  vitiate  the  indictment  or  pro- 
ceedings.    State  V,  Brandty  41  Iowa,  593. 

Challenges  by  defendant. 

Under  section  4258,  Code  of  1873,  which  is  the  same  as  sec- 
tion 4611,  Eev.  of  1860,  the  defendant  may  challenge  the 
panel  of  the  grand  jury;  and,  the  State  or  defendant  may 
cliallenge  an  individual  juror.  State  v,  Harris  and  Fohom^ 
38  Iowa,  242. 

Waiver  by  defendant  either  in  person  or  by  attorney. 

The  right  to  challenge  may  be  waived,  either  by  the  de- 
fendant in  person  or  by  attorney;  and  the  attorney  may  ex- 
ercise this  right  without  the  defendant's  presence.  State  v. 
Felter,  25  Iowa,  67;  State  v.  JIarf*is  and  FoUofn,  38  lb., 
242. 

Unqualified  opinion  cause  for  challenge. 
Where  a  juror  has  formed  or  expressed  an  nnqualified 
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opinion  that  tlie  defendant  is  guilty  of  tlie  offense  for  which 
he  is  hold  to  answer,  it  is  a  good  cause  for  a  challenge  to  an 
individual  juror.  State  v.  Hams  arid  FoUam^  38  Iowa,  242; 
State  V.  Gillick,  7  lb.,  287. 

Challenge  cannot  be  interposed  after  the  jury  is  sworn. 

Under  section  4266,  Code  of  1873,  which  is  the  same  as 
section  4611,  Rev.  of  1860,  an  objection  to  the  grand  jury,  or 
an  individual  juror,  cannot  be  interposed  by  a  defendant,  for 
any  cause  of  challenge,  after  the  jury  are  sworn.  State  v. 
Duttell^  4  G.  Greene,  125;  State  i),  Norria  Ilouse^  3  lb., 
513;  State  v.  Dixon^  3  Iowa,  416;  State  v,  Rinkle^  6  lb.,  380; 
State  V.  Ingalla  and  King^  17  lb.,  9;  State  v.  Gibbsj  39  lb., 
318. 

Exemption  of  jurors. 

The  law,  under  section  228,  Code  of  1873,  exempts  a  per- 
son from  being  called  on  a  jury  if  over  65  years  of  age,  yet 
such  is  a  personal  privilege,  and,  if  waived,  does  not  invali- 
date an  indictment.     Oom.  v. ,  16  Gratt.,  519. 

Discharge — Re-impaneling  during  same  term  of  court. 

The  court  has  power  and  authority  to  re-impanel  the 
grand  jury  after  their  discharge,  and  during  the  same  term 
of  court;  and,  also,  such  objections  should  be  made  before  plead- 
ing to  the  indictment.     State  v.  lieid,  20  Iowa,  413. 

Array. 

Under  the  Iowa  law  there  is  no  such  thing  as  a  challenge 
to  the  "  array."  There  are  but  two  kinds  of  challenges,  to  the 
panel,  or  to  an  individual  juror.     State  v.  DaviSy  41  Iowa,  311. 

Time  when  challenge  to  the  panel  should  be  made. 

A  challenge  to  the  panel  must  be  made  before  the  chal- 
lenges are  made  to  individual  jurors,  and  in  writing.  State 
V.  Davisj  41  Iowa,  311. 

SETTING  ASIDE  THE  INDICTMENT. 

Section  4337.  The  motion  to  set  aside  the  indictment  can 
be  made  by  the  defendant  on  one  or  more  of  the  following 
grounds,  and  must  be  sustained: 

1.    When  it  is  not  indorsed  "a  true  bill,"  and  the  indorse- 
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ment  signed  by  the  foreman  of  the  grand  jury  as  prescribed 
bv  this  code; 

2.  When  the  names  of  all  the  witnesses  examined  before 
the  grand  jury  are  not  indorsed  thereon;  when  the  minutes 
of  the  evidence  of  tlie  witnesses  examined  before  the  grand 
jury  are  not  returned  therewith; 

3.  When  it  has  not  been  presented  and  marked  "filed"  as 
prescribed  by  this  code; 

4.  W^hen  any  person,  otlier  than  the  grand  jurors^  was 
present  before  the  grand  jury  when  the  question  was  taken 
upon  the  finding  of  the  indictment,  or  when  any  pci*son,  other 
than  the  grand  jurors,  was  present  before  the  gmnd  jury  dur- 
ing the  investigation  of  the  charge,  except  as  required  or  per- 
mitted by  law; 

5.  That  the  grand  jury  were  not  selected,  drawn,  sum- 
moned, impaneled,  or  sworn,  as  prescribed  by  law. 

Sec.  4338.  A  motion  to  set  aside  the  indictment  on  the 
ground  that  tlie  names  of  all  the  witnesses  examined  before 
the  grand  jury  are  not  indorsed  thereon;  or  that  the  name  of 
any  other  witness  than  tliose  so  examined  is  indorsed  thereon, 
as  prescribed  in  the  second  subdivision  of  section  four  thou- 
sand three  hundred  and  thirty -seven  liereof,  shall  not  be  sus- 
tained if  the  indorsement  is  corrected  by  the  insertion  or 
striking  out  of  such  names  or  name  by  the  district  attorney  or 
the  clerk  of  the  court,  under  the  direction  of  the  court,  so  as  to 
correspond  with  the  minutes  required  to  be  kept  by  the  clerk 
of  the  grand  jury  and  returned  and  preserved  with  the  indict- 
ment to  the  court. 

Sec.  4339.  The  ground  of  the  motion  to  set  aside  the  in- 
dictment mentioned  in  the  fifth  sTibdivision  of  section  four 
thousand  three  hundred  and  thirty-seven  hereof,  is  not  allowed 
to  a  defendant  who  has  been  held  to  answer  before  indictment 

Sec.  4340.  The  motion  must  be  heard  when  it  is  made, 
unless  for  good  cause  the  court  postpone  the  hearing  to  another 
time. 

Sec.  4341.  If  the  motion  be  denied,  the  defendant  must 
immediately  answer  the  indictment,  either  by  demurring  or 
pleading  thereto. 

Sec.  4342.  If  the  motion  be  granted,  the  court  must  order 
the  defendant,  if  in  custody,  to  be  discharged,  or  if  admitted 
to  bail,  that  his  bail  be  exonerated;  or  if  he  has  deposited 
money  instead  of  bail,  that  the  money  deposited  be  refunded 
to  him,  unless  the  court  direct  that  the  case  be  resubmitted  to 
the  same  or  another  grand  jury. 

Sec.  4343.  If  the  court  airect  that  the  case  be  recommitted, 
the  defendant,  if  already  in  custody,  must  so  remain  unless  he 
be  admitted  to  bail;  or,  if  already  admitted  to  bail,  or  money 
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has  been  deposited  instead  thereof,  the  bail  or  money  is 
answerable  for  the  appearance  of  the  defendant  to  answer  a 
new  indictment. 

Sec.  4344.  An  order  to  set  aside  the  indictment  as  pro- 
vided in  this  chapter,  shall  be  no  bar  to  a  fature  prosecution 
for  the  same  offense. 

TbUE  bill   signed  BT   FOBEMAN  —  DiSOSEPANCY  IN  F0BEMAN*8 
NAIIE. 

The  fact  that  the  foreman  signed  himself  "J.  T."  instead 
of  James  T.  Thornburg  is  not  sufficient  to  set  aside  the  indict- 
ment.   State  V.  Groome^  10  Iowa,  309. 

Admission  of  incompetent  evidencb  befobe  a  gband  juby. 

The  admission  of  incompetent  evidence  by  the  grand  jury, 
on  an  investigation  before  them  on  which  an  indictment  is 
found,  is  not  sufficient  grounds  to  set  aside  an  indictment, 
under  subdivision  four,  section  4337,  Code  of  1873.  State  v. 
Tucker,  20  Iowa,  508. 

Pbesence  of  a  bailiff  befobe  a  gband  juby. 

The  mere  presence  of  a  bailiff  in  attendance  upon  the  grand 
jury  during  their  investigation,  is  not  a  sufficient  ground  of 
objection  against  the  indictment,  if  he  was  not  present  when 
tlie  question  was  taken  upon  the  iinding  of  the  indictment. 
State  V.  Kimball,  29  Iowa,  267. 

Minutes  of  evidence. 

The  fact  that  the  minutes  of  the  evidence  do  not  show  that 
there  was  sufficient  evidence  to  sustain  the  finding  of  the 
grand  jnry,  is  no  cause  for  quashing  or  setting  aside  the  in- 
dictment.   State  V,  Mortisj  36  Iowa,  272. 

One  wuo  was  held  to  answee  cannot  move  to  set  aside. 

Where  the  defendant  was  held  to  answer  he  cannot  move  to 
set  aside  the  indictment,  for  the  reason  that  the  grand  jury  was 
not  drawn,  selected,  summoned,  or  sworn,  as  prescribed  by  law. 
State  V.  Wood,  17  Iowa,  18 ;  State  v,  Inrjallsj  17  lb.,  8 ;  State  v. 
Howard,  10  lb.,  101;  State  v,  Ostratider,  18  lb.,  435;  State  v, 
Gihhs,  39  lb.,  319. 

Faiuno  to  betubn  the  numbeb  of  jubobs. 

The  fact  that  seventy-three  instead  of  seventy-five  names 
were  returned  by  the  trustees  to  select  a  grand  jury  from,  is 
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not  sufficient  ground  to  set  aside  the  indictment.     State  v. 
Brandtj  41  Iowa,  593. 

Ekbor  without  prejudice  to  defendant. 

If  the  errors  and  defects,  in  the  selecting  and  summoning  a 
grand  jury,  are  not  of  such  a  character  as  to  aflfect  tiie  sub- 
stantial rights  of  the  defendant,  the  indictment  should  not  be 
set  aside,  otherwise  it  should.  State  v,  Ansaleme,  15  Iowa, 
44;  State  v.  Carney,  20  lb.,  82;  State  v.  Brandt,  41  lb.,  600. 

Examination  of  witnesses  before  grand  jury — Names  of, 

AND   testimony  NOT  RETURNED  WITH  INDICTMENT. 

The  fact  that  witnesses  were  examined  and  neither  their 
names  nor  evidence  were  returned  with  the  indictment  is  no 
cause  to  set  aside  the  indictment,  for  if  witnesses  were  before 
the  jury,  who  knew  nothing  in  relation  to  the  case,  it  would 
be  useless  to  return  their  names.     State  v.  Little,  42  Iowa,  51. 

Motion  must  be  distinct  and  point  out  the  errors. 

A  motion  to  set  aside  is  like  that  of  a  demurrer;  the  de- 
fendant must  specify  wherein  the  indictment  is  insufficient. 
State  V,  Mauer,  7  Iowa,  407. 

Affidavits  of  grand  jurors. 

Affidavits  of  grand  jurors  that  they  did  not  assent  to  the 
finding  of  the  indictment  are  not  admissible  in  support  of  a 
motion  to  set  it  aside.  They  cannot  be  heard  to  deny  that 
they  assented  to  it,  in  the  form  it  is  presented.  State  v, 
Mewhirter,  46  Iowa,  88. 

SUPREME  COURT. 

Tlie  Supreme  Court,  on  a  proper  case,  or  showing  being 
made,  may  reduce  a  sentence.  State  v.  Madden,  35  Iowa, 
511. 

The  court  will  cautiously  interfere  in  setting  aside  verdicts 
when  on  the  ground,  that  the  same  is  against  the  evidence. 
State  V,  Tomelinaon,  11  Iowa,  401;  State  v.  Johnson,  19  lb., 
229;  States  v.  Collins,  20  lb.,  97.  And  where  two  verdicts  are 
alike,  it  has  its  bearing  with  the  court.  Jourdan  v.  Reed, 
1  lb.,  135;  State  v.  Cross,  12  lb.,  66.  And  will  not  set  aside 
or  reverse  a  judgment  on  the  ground  that  the  verdict  is 
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against  the  evidence,  unless  all  of  the  evidence  is  certified  np. 
State  V.  Crawford^  11  Iowa,  143;  State  v  Mailing^  11  lb., 
240;  State  v.  Pitts^  11  lb.,  343.  Nor  will  the  court  reduce 
or  interfere  with  the  sentences  or  punishments  unless  all  of  the 
evidence  is  certified  up.     State  v.  Harris^  36  Iowa,  269. 

SURRENDER  OF  THE  DEFENDANT. 

Section  4593.  At  any  time  before  the  forfeiture  of  their 
undertaking,  the  bail  may  surrender  the  defendant  in  their 
exoneration,  or  he  may  surrender  himself  to  the  officer  to 
whose  custody  he  was  committed  at  the  time  of  giving  bail, 
in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  bail  must  be  de- 
livered to  the  officer,  who  shall  detain  the  defendant  in  his 
custody  thereon  as  upon  a  commitment,  and  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender; 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer, 
the  District  Court  in  which  the  indictment  is  pending,  or 
was  tried,  at  the  next  term  after  the  surrender,  or,  if  during 
term  time,  at  the  same  term,  and  upon  three  clear  day's  no- 
tice thereof  to  the  district  attorney,  with  a  copy  of  the  un- 
dertaking and  certificate,  may  order  the  bail  to  be  exonerated. 

Sec.  4594.  For  the  purpose  of  surrendering  the  defend- 
ant, the  bail,  at  any  time  before  they  are  finally  charged,  and 
at  any  plac6  within  the  State,  may  themselves  arrest  him,  or 
by  a  written  authority  indorsed  on  a  certified  copy  of  the  un- 
dertaking may  empower  any  person  of  suitable  age  and  dis- 
cretion to  do  so. 

Seo.  4595.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeiture  thereof, 
shall  surrender  himself  to  the  officer  to  whom  the  commit- 
ment was  made,  or  directed  in  the  manner  prescribed  in  this 
chapter,  the  court  in  wlj^ich  the  indictment  is  pending,  or  was 
tried,  at  the  next  term  after  the  surrender,  or,  if  during  the 
term,  at  the  same  term,  must  order  a  return  of  the  deposit  to 
the  defendant,  upon  producing  a  certificate  of  the  officer  show- 
ing the  surrender,  and  upon  three  clear  days'  notice  to  the 
district  attorney,  with  a  copy  of  the  certificate. 

Bail  surrender  of  principal. 

Where  the  bail  or  sureties  desire  to  release  themselves  of 
the  bail  which  they  have  given  for  the  appearance  of  the  de- 
fendant, they  must  furnish  a  certified  copy  of  their  undertak- 
ing to  the  officer  to  whom  the  defendant  is  about  to  be  surrea- 
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dereJ.  The  vuluutarv  surrender  of  the  defendant  is  not 
suttk'ient,  nur  csin  the  officer  hold  such  prisoner  witliout  a 
certitie<J  copv  of  the  undertaking.  The  statute  speaks  in 
posiitive  teniis,  '"mw^*/''  furnish  such  certified  copy,  and  the 
iilitTifi*  or  jailor  cannot  detain  such  prisoner  without  it.  StaU 
V.  Z?errif,  13  Kausas,  5S9;  19  Am.  R,  93. 

TRIAL  OF  AX  ISSUE  OF  FACT. 

Section  4419.  The  provisions  of  the  code  of  civil  practice, 
relative  to  the  continuance  of  the  trial  of  civil  causes,  shall 
apply  to  the  continuance  of  criminal  actions,  except  that  no 
jud<;ment  for  costs  shall  be  rendered  against  a  defendant  in  a 
criminal  action  on  account  of  such  continuance,  and  except  as 
in  this  code  otherwise  provided;  and  except  that  the  defendant 
shall,  if  he,  upon  entering  his  plea  demand  it,  be  entitled  to 
three  days  in  which  to  pi"epare  for  trial. 

Sec.  4420.  The  jury  havinc^  been  impaneled  and  sworn, 
the  trial  must  proceed  in  the  following  order: 

1.  The  clerk  or  district  attorney  must,  if  the  indictment 
be  for  a  felony,  read  it,  and  state  the  defendant's  plea  to  the 
jury.     In  all  other  cases  this  formality  may  be  dispensed  with; 

2.  The  district  attorney  must  then  oner  the  evidence  in 
support  of  the  indictment; 

3.  The  defendant  or  his  counsel  may  then  offer  his  evidence 
in  support  of  his  defense; 

4.  The  parties  may  then  respectively  offer  rebutting  evi- 
dence only,  unless  the  court,  for  good  I'eason,  in  furtherance 
of  justice,  permit  them  to  offer  evidence  upon  their  original 


case; 


5.  When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  either  side,  or  both  sides,  without  argu- 
ment, the  district  attorney  must  commence,  the  defendant 
follow  by  one  or  two  counsel  at  his  option,  unless  the  court 
shall  permit  him  to  be  heard  by  a  larger  number,  and  the 
district  attorney  conclude,  confining  himself  to  a  response  to 
the  arguments  of  the  defendant's  counsel,  provided  that  where 
two  or  more  defendants  are  on  trial  for  the  same  offense  tliej 
may  be  heard  by  one  counsel  each,  and  provided  further,  that 
the  court,  when  the  affirmative  of  the  issue  is  with  the  de- 
fendant, may,  in  its  discretion,  award  to  the  defendant  the  la^t 
argument; 

6.  The  court  shall  then  charge  the  jury  in  writing,  without 
oral  explanation  or  qualification. 
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Laws  of  1878,  oiiapteb.  19. 

AN  ACT  to  Rspaal  S3ctioa  4420,  of  Chapter  27,  Title  25,  of  the  Code,  Re- 
latino  to  the  Trial  of  an  Issue  of  Fact  in  an  Indictment,  and  enacting 
a  Substitute  in  lieu  Thereof. 

Be  it  enacted  hfj  the  Oeneral  Assembly  of  the  State  of  Iowa: 

Section  1.  That  section  4420,  chapter  27,  title  25,  of  the 
Code  be,  and  the  same  is  hereby  repealed,  and  the  following 
enacted  in  lieu  thereof: 

Sec.  4420.  The  jury  harinjj  been  impaneled  and  sworn, 
the  court  must  proceed  in  the  following  order: 

1.  The  clerk  or  district  attorney  must  read  the  indictment 
and  state  the  defendant's  plea  to  the  jury,  and  the  district 
attorney  may  briefly  state  the  evidence  by  which  he  expects 
to  sustain  the  indictment. 

2.  The  attorney  for  the  defendants  may  then  briefly  state 
his  defense,  and  the  evidence  by  which  he  expects  to  sustain  it. 

3.  The  State  may  then  offer  the  evidence  in  support  of  tlie 
indictment. 

4.  The  defendant  or  his  counsel  may  then  offer  his  evidence 
in  support  of  his  defense. 

5.  The  parties  may  then  respectively  offer  rebutting  evi- 
dence  only,  unless  the  court,  for  good  reasons  in  furtherance 
of  justice,  permit  them  to  offer  evidence  upon  their  original 
case. 

6.  "When  the  evidence  is  concluded,  unless  the  case  is  sub- 
mitted to  the  jury  on  both  sides  without  argument,  the  district 
attorney  mnst  commence,  the  defendant  follow  by  one  or  two 
counsel  at  his  option,  unless  the  court  shall  permit  him  to  be 
heard  by  a  larger  number,  and  the  district  attorney  conclude, 
confining  himself  to  a  response  to  the  arguments  of  the  de- 
fendant's counsel;  Provided^  That  where  two  or  more  defend- 
ants are  on  trial  for  the  same  offense,  they  may  be  heard  by 
one  counsel  each;  and^  Provided  further^  That  the  court, 
when  the  affirmative  of  the  issue  is  with  the  defendant,  may, 
in  its  discretion,  award  to  the  defendant  the  last  argument. 

7.  The  court  shall  then  charge  the  jury  in  writing,  with- 
out oral  explanation  or  qualification. 

Approved,  February  23,  1878. 

Sec.  4421.  The  district  attorney,  in  offering  the  evidence 
in  supp>rt  of  the  indictment,  in  pursuance  of  the  order  pre- 
scribed in  the  last  section,  under  the  second  subdivision 
thereof,  shall  not  be  permitted  to  introduce  anj'  witness  that 
was  not  examined  before  the  grand  jury,  and  the  minutes  of 
whose  testimony  was  not  taken  by  the  clerk  of  the  grand  jurj', 
and  presented  with  the  indictment  to  the  court,  unless  he 
shall  have  given  to  the  defendant  a  notice  in  writing,  stating 
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the  name,  place  of  residence  and  occnpation  of  such  witness, 
and  the  suostance  of  wliat  he  expects  to  prove  by  hira  on  the 
trial,  at  least  four  days  before  the  commencenient  of  such 
trial. 


Laws  of  1878,  cnAFFEn  168. 


Section  3.  Tliat  section  4421  of  the  Code  be  amended  by 
adding  thereto  the  following:  Provided^  That  whenever  the 
district  attorney  desires  to  introduce  evidence  to  support  the 
indictment,  of  which  he  shall  not  have  given  said  four  days' 
notice  because  of  insufficient  time  therefor  since  he  learned 
said  evidence  could  be  obtained,  he  may  move  the  court  for 
leave  to  introduce  such  evidence,  giving  the  name,  place  of 
residence  and  occupation  of  the  witnesses  he  desires  to  intro- 
duce, and  the  substance  of  what  he  expects  to  prove  by  said 
witnesses,  and  showing  diligence  such  as  is  required  in  a  mo- 
tion for  a  continuance  supported  by  affidavit,  wliereupon,  if 
the  court  sustain  said  motion,  the  defendant  shall  elect  whether 
said  cause  shall  be  continued  on  his  motion,  or  the  witness 
shall  then  testify;  and  if  said  defendant  shall  not  elect  to 
have  said  cause  continued,  the  district  attorney  may  examine 
said  witness  in  the  same  manner  and  with  the  same  effect  as 
though  four  days'  notice  thereof  had  been  given  defendant  as 
hereinbefore  provided;  except  that  the  district  attorney,  in  the 
examination  of  said  witnesses,  shall  be  strictly  confined  to  the 
matters  set  out  in  his  motion. 

Approved,  March  26,  1878. 

Sec.  4422.  When  the  defendant's  only  plea  is  a  former 
conviction  or  acquittal,  the  order  prescribed  in  the  second 
and  third  sub-divisions  of  the  sections  immediately  preceding 
the  last  shall  be  reversed,  and  the  defendant  shall  first  offer 
his  evidence  in  support  of  his  defense. 

Sec.  4423.  The  court  shall  not  restrict  counsel  as  to  time 
in  their  arguments. 

Sec.  4424.  When  two  or  more  defendants  are  jointly  in- 
dicted for  felony,  any  defendants  requiring  it  may  be  tried 
separately.  In  other  cases  defendants  jointly  indicted  may 
be  tried  separately  or  jointly,  in  the  discretion  of  the  court. 

Sec.  4425.  Upon  a  trial  for  a  conspiracy,  in  a  case  where 
an  overt  act  is  required  by  law  to  constitute  the  offense,  the 
defendant  cannot  be  convicted  unless  one  or  more  overt  acts 
be  expressly  alleged  in  the  indictment,  nor  unless  one  or  more 
of  the  acts  alleged  be  proved;  but  other  overt  acts,  not  alleged 
in  the  indictment,  may  be  given  in  the  indictment. 

Sec.  4426.  The  rules  of  evidence  in  civil  cases  are  applica- 
ble also  to  criminal  cases,  except  as  otherwise  provided. 
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Sec.  4427.  The  confession  of  the  defendant,  unless  made  in 
open  court,  will  not  warrant  a  conviction  unless  accompanied 
with  other  proof  that  the  offense  was  committed. 

Sec.  4428.  Where  there  is  a  reasonable  doubt  of  the  defend- 
ant being  proven  to  be  guilty,  he  is  entitled  to  an  acquittal. 

Sec.  4429.  Wliere  there  is  a  reasonable  doubt  of  the  degree 
of  the  offense  of  which  the  defendant  is  proven  to  be  guilty, 
he  shall  only  be  convicted  of  the  lower  degree. 

Sec.  4430.  If  it  appear  by  the  testimony  that  the  facts 
proved  constitute  an  offense  of  a  higher  nature  than  that 
charged  in  the  indictment,  the  court  may  direct  the  jury  to  be 
discharged  and  all  proceedings  on  the  indictment  to  be  sus- 
pended, and  may  order  the  defendant  to  be  committed  or  con- 
tinued on  bail  to  answer  any  new  indictment  which  may  be 
found  against  him  for  the  higher  offense. 

Sec.  4431.  If  the  Indictment  for  the  higher  offense  be 
submitted  by  the  grand  jury  or  be  not  found  at  the  next 
term,  the  court  must  proceed  to  try  the  defendant  on  the  orig- 
inal indictment. 

Sec.  4432.  Whenever,  in  the  opinion  of  the  court,  it  is 
proper  that  the  jury  should  view  the  place  in  which  the 
offense  is  chargedf  to  have  been  committed,  or  in  which  any 
other  material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  proper  officers,  to  the  place, 
which  shall  be  shown  them  by  a  person  appointed  by  the  court 
for  that  purpose.  The  officers  must  be  sworn  to  suffer  no  per- 
son to  speak  to  or  communicate  with  the  jury,  on  any  subject 
connected  with  the  trial,  nor  to  do  so  themselves,  except  the 
person  appointed  by  the  court  for  that  purpose,  and  that  only 
to  show  the  place  to  be  viewed,  and  to  return  them  into  court 
without  unnecessary  delay  at  a  specified  time. 

Sec.  4433.  If  a  juror  have  any  personal  knowledge  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the  same 
in  open  court  during  the  trial;  and,  if  during  the  retirement 
of  the  jury,  a  juror  declare  any  fact  which  could  be  evidence 
in  the  cause,  as  of  his  own  knowledge,  the  jury  must  return 
into  court  and  the  juror  must  be  sworn  as  a  witness,  and 
examined  in  the  presence  of  the  parties,  if  his  evidence  be 
admissible. 

Separation  of  jury. 

Sec.  4434.  The  jurors  sworn  to  try  an  indictment,  may,  at 
any  time  before  the  final  submission  of  the  cause  to  them,  in 
the  discretion  of  the  court,  be  permitted  to  separate,  except 
where  one  of  the  parties  object  thereto,  or  be  kept  together  in 
charge  of  proper  officers.  The  officers  must  bo  sworn  to  keep 
the  jury  together  during  the  adjournment  of  the  court,  and 


624  Trial,  etc. 

to  suffer  no  person  to  speak  to  or  commnnicate  with  them 
on  any  subject  connected  with  the  trial,  nor  do  so  them- 
selves, and  to  return  them  into  court  at  the  time  to  which  it 
adjourns. 

Sec.  4435.  The  jury,  whether  permitted  to  separate,  or 
kept  together  in  charge  of  sworn  officers,  must  be  admonished 
by  the  court  that  it  is  their  duty  not  to  permit  any  pei*son  to 
speak  to  or  communicate  with  them  on  any  subject  connected 
with  the  trial. 

Sec.  4436.  The  court  shall,  on  the  trial  of  every  indict- 
ment, when  requested  by  either  party,  keep,  or  cause  to  be 
kept,  by  some  person  for  that  purpose  by  it  appointed,  full 
and  accurate  minutes  of  the  testimony  of  each  witness  exam- 
ined on  the  trial,  showing  the  name  of  the  witness,  the  place 
of  residence,  and  his  occupation,  as  well  as  of  any  oral  evidence 
introduced,  either  by  the  state  or  defendant,  after  a  plea  or 
verdict  of  guilty,  to  be  considered  by  the  court  in  aggravation 
or  alleviation  of  the  punishment  in  pronouncing  sentence 
against  the  defendant,  which  shall  be  certified  to  be  full  and 
accurate  by  the  judge,  and  signed  by  him,  and  filed  with  the 
clerk,  and  so  marked  by  him,  which  shall  be  deemed  a  part  of 
the  record  of  the  cause.  The  person  who  acts  under  such  an 
appointment  shall  be  entitled  to  such  compensation  for  his 
services  as  may  be  allowed  by  the  court,  which  shall  be  paid 
by  the  proper  county,  and  shall  be  taxed  as  costs. 

Sec.  4437.  Upon  an  indictment  against  seveml  defend^ 
ants,  any  one  or  more  may  be  convicted  or  acquitted. 

Sec.  4438.  On  the  trial  of  an  indictment  for  libel,  the  jury 
have  the  right  to  detertnine  the  law  an<l  the  fact. 

Sec.  4439.  On  the  trial  of  an  indictment  for  any  other 
oflfense  than  libel,  questions  of  law  are  to  be  decided  by  the 
court;  saving  the  right  of  the  defendant  and  the  State  to  ex- 
cept. Questions  of  fact  are  to  be  tried  by  jury.  And  although 
the  jury  have  the  power  to  find  a  general  verdict  which  in- 
cludes questions  of  law  as  well  as  fact,  they  are  bound,  never- 
theless, to  receive  as  law  what  is  laid  down  as  such  by  the 
court. 

Instructions. 

Sec.  4440.  The  court  shall,  on  motion  of  either  party,  in- 
struct the  jury  on  the  law  applicable  to  the  case,  which  must 
always  bo  in  writing,  signed  by  the  judge  and  filed  with  the 
clerk,  and  so  marked  by  him,  and  it  is  to  be  deemed  a  part  of 
the  record  of  the  cause,  and  no  oral  qualification  thereof  shall 
be  permitted. 

Sec.  4441.  Any  instruction  asked  by  either  party  to  bo 
given  by  the  court  must  be  in  writing,  and  must  be  either 
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given  or  refused,  and  so  marked  and  signed  bj  the  indge,  and 
tiled  with  the  clerk,  and  so  marked  by  him,  and  is  to  be  deemed 
a  part  of  the  record.  It  may  be  qualified  in  writing  by  the 
court,  but  not  orally,  and  the  qualification  must  be  distin- 

guished,  intelligibly,  from  the  instruction  as  originally  asked 
y  the  party,  and  signed  by  the  judge. 
Svx).  4442.  After  hearing  tlie  charge,  the  jury  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do  not 
agree  without  retiring,  one  or  more  oflBcers  must  be  sworn  to 
keep  them  together  in  some  private  and  convenient  place 
without  meat  or  drink,  water  excepted,  and  not  to  sufl^er  any 
person  to  speak  to  or  communicate  with  them,  nor  speak  to  or 
communicate  with  them  themselves  unless  it  be  to  ask  them 
whether  they  have  agreed  upon  their  verdict,  and  not  to  com- 
municate to  any  one  the  state  of  their  deliberation  or  the  ver- 
dict agreed  upon,  until  after  the  same  shall  have  been  declared 
in  open  court,  and  received  by  the  court,  and  to  return  them 
into  court  when  they  shall  have  so  agreed  upon  their  verdict, 
unless  by  permission  or  order  of  the  court,  or  they  be  sooner 
discharged. 

DiSCHABOE   OF  JUBY. 

Sec.  4443,  If  before  the  conclusion  of  a  trial  a  juror  be- 
come sick  so  as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged,  and  in  such  case  a  new 
juror  may  be  sworn  and  the  trial  begin  anew,  or  the  jury 
may  be  discharged  and  a  new  jury  then  or  afterwards  be  im- 
paneled. 

Sec.  4444.  The  court  may  also  discharge  the  jury  where  it 
appears  that  it  has  not  jurisdiction  of  the  oflfense,  or  that  the 
facts  as  charged  in  the  indictment  do  not  constitute  an  offense 
punishable  by  law. 

Sec.  444«'>.  If  the  jury  be  discharged  because  the  court  has 
not  jurisdiction  of  the  offense  charged  in  the  indictment,  and 
it  appear  that  it  was  committed  out  of  the  jurisdiction  of 
this  State,  the  defendant  must  be  discharged  or  ordered  to  be 
retained  in  custody  a  reasonable  time,  until  the  district  at- 
torney shall  have  a  reasonable  opportunity  to  inform  the  chief 
executive  of  the  State  in  which  the  oftense  was  committed  of 
the  facts,  and  for  said  officer  to  require  the  delivery  of  the 
offender. 

Sec.  4446.  If  the  oftense  was  committed  within  the  ex- 
clusive jurisdiction  of  another  county  of  this  state,  the  court 
must  direct  the  defendant  to  be  committed  for  such  time  as 
shall  l>e  deemed  reasonable  to  await  a  warrant  from  the  proper 
county  for  his  arrest;  or,  if  the  offense  be  bailable,  he  may  be 
admitted  to  bail  in  an  undertaking  with  sufiicient  sureties  that 
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he  will,  within  such  time  as  the  court  may  appoint,  render 
himself  amenable  to  a  warrant  for  his  arrest  from  the  proper 
county,  and  if  not  sooner  arrested  thereon  will  attend  at  the 
office  of  the  sheriff  of  tlie  county  where  the  trial  was  had,  at 
a  certain  time  particularly  designated  in  the  undertaking,  to 
surrender  himself  upon  the  warrant,  if  issued,  or  that  the  bail 
will  forfeit  such  sum  as  the  court  may  fix,  to  be  mentioned  in 
the  undertaking. 

Sec.  4447.  In  the  case  provided  for  in  the  last  section,  tlie 
clerk  must  transmit,  forthwith,  a  certified  copy  of  the  indict- 
ment and  all  the  papers  in  the  action  filed  with  him,  except 
the  undertaking  mentioned  in  the  last  section,  to  the  district 
attorney  of  the  proper  county. 

Sec.  4448.  If  the  defendant  be  not  arrested  on  a  warrant 
from  the  proper  county  he  shall  be  discharged  from  custody, 
or  his  bail  in  the  action  shall  be  exonerated,  or  money  de- 
posited instead  of  bail  shall  be  refunded,  as  the  case  may  be, 
and  the  sureties  in  the  undertaking  must  be  discharged. 

Sec.  4449.  If  he  be  arrested,  the  same  proceedings  most 
be  had  thereon  as  upon  the  aiTCst  of  a  defendant  in  another 
county  on  a  warrant  of  arrest  issued  by  a  magistrate. 

Sec.  4450.  If  the  jury  be  discharged  b^bause  the  facts  set 
forth  do  not  constitute  an  offense  punishable  by  law,  the  court 
must  order  that  the  defendant,  if  in  custody,  be  discharged 
therefrom,  or  if  admitted  to  bail,  that  his  bail  be  exonerated, 
or  if  he  has  deposited  money  instead  of  bail,  that  the  money 
deposited  be  refunded,  unless  in  its  opinion  a  new  indictment 
can  be  framed  upon  which  the  defendant  can  be  legally  con- 
victed, in  which  case  the  court  may  direct  that  the  case  be  sub- 
mitted to  the  same  or  another  grand  jury. 

Sec.  4451.  When  a  defendant,  having  given  bail,  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time  after  his 
appearance  for  trial,  order  him  to  be  committed  to  the  custody 
of  the  proper  officer  to  abide  the  judgment  or  further  order 
of  the  court;  and  he  shall  be  committed  and  held  in  custody 
accordingly. 

Continuance. 

Section  2691.  When  either  party  shall  amend  any  plead- 
ing or  proceeding,  the  case  shall  not  be  continued  in  conse- 
quence thereof,  unless  the  court  shall  be  satisfied  by  affidavit 
or  otherwise,  that  the  adverse  party  could  not  be  ready  for 
trial  in  consequence  of  such  amendment.  But  if  the  court  is 
thus  satisfied,  a  continuance  may  be  granted  to  some  day  in 
the  same  term,  or  the  next  term  of  said  court. 

Sec.  2748.  When  time  is  asked  for  making  application  for 
continuance,  the  cause  shall  not  lose  its  place  on  toe  calendar, 
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or  it  may  be  continned  at  the  option  of  the  other  party,  and 
at  the  cost  of  the  party  applying  therefor;  for  which  cost, 
judgment  may  at  once  be  entered  by  the  clerk  unless  the  con- 
trary be  agreed  between  the  parties. 

Seo.  2749.  A  continuance  shall  not  be  granted  for  any 
cause  growing  out  of  the  fault  or  negligence  of  the  party  ap- 
plying therefor;  subject  to  this  rule,  it  may  be  allowed  for 
any  cause  which  satisfies  the  court  that  substantial  justice  will 
thereby  be  more  nearly  obtained. 

Seo.  2750.  Motions  for  continuance  on  account  of  the  ab- 
sence of  evidence,  must  be  founded  on  the  affidavit  of  the 
party,  his  agent,  or  attorney,  and  must  state: 

1.  The  name  and  residence  of  such  witness,  or,  if  that  be 
not  known,  a  sufficient  reason  why  not  known,  and  also, 
in  either  case,  facts  showing  reasonable  grounds  of  belief 
that  his  attendance  or  testimony  will  be  procured  at  the  next 
term; 

2.  Efforts,  constituting  due  diligence,  which  have  been  used 
to  obtain  such  witness,  or  his  testimony; 

3.  What  particular  facts,  as  distinguished  from  legal  con- 
elusions,  the  affiant  believes  the  witness  will  prove,  and  that 
the  affiant  believes  them  to  be  true,  and  that  he  knows  of  no 
other  witness  by  whom  such  facts  can  be  fully  proved. 

Seo.  2751.  If  the  application  is  insufficient,  it  shall  be  over- 
ruled; if  held  sufficient,  the  cause  shall  be  continued,  unless 
the  adverse  party  will  admit  that  the  witness,  if  present, 
would  testify  to  the  facts  therein  stated,  in  which  event  the 
cause  shall  not  be  continued,  but  the  party  may  read  as  evi- 
dence of  such  witness  the  facts  held  by  the  court  to  be 
properly  stated. 

Seo.  2752.  The  motion  must  be  filed  on  the  second  day  of 
the  term,  if  it  is  then  certain  that  it  will  have  to  be  made  be- 
fore the  trial,  and  as  soon  thereafter  as  it  becomes  certain  that 
it  will  so  need  to  be  made,  and  shall  not  be  allowed  to  be  made 
when  the  cause  is  called  for  trial,  except  for  cause  which 
could  not,  by  reasonable  diligence,  have  been  before  that  time 
discovered,  and  if  made  after  the  second  day  of  the  term,  the 
affidavit  must  state  facts  constituting  an  excuse  for  the  delay 
in  making  it.  If  time  is  taken  when  the  case  is  called  to 
make  such  motion,  the  motion  shall  be  made  and  determined 
as  soon  as  the  court  opens  after  the  next  ordinary  adjourn- 
ment 

Seo.  2753.  The  application  shall  be  amended  but  once,  un- 
less by  permission,  to  supply  a  clerical  error. 

Seo.  2754.  To  such  motion,  both  as  original  and  as 
amended,  the  adverse  party  may,  at  once,  or  within  such  rea- 
sonable time  as  the  court  shall  allow,  file  written  objections 
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Btating  wherein  he  claims  that  the  same  is  iDSufficient,  and  on 
such  motion  and  objections  no  argument  shall  be  heard  unless 
the  conrt  desire  it. 

Sec.  2755.  Such  motion  and  objections  shall  be  a  part  of 
the  record,  and  error  in  refusing  a  continuance  or  in  compell- 
ing an  election,  may  be  reviewed. 

Sec.  2756.  No  copy  need  be  served  of  a  motion  for  con- 
tinuance or  of  objections  thereto,  but  a  notice  of  such  motion 
shall  be  entered  on  the  notice  book. 

Sec.  2757.  Every  continuance  granted  upon  the  applica- 
tion of  either  party,  shall  be  at  the  costs  of  such  party,  un- 
less otherwise  ordered  by  the  court. 

Sec.  2758.  The  court  shall  grant  continuance  whenever  the 
parties  agree  thereto,  and  provide  as  to  costs  as  may  be  stipu- 
lated. 

Skc.  2759.  A  case  continued  remains  for  all  purposes  except 
a  trial  on  the  facts. 

Sec.  2760.  Where  the  defenses  are  distinct,  any  one  of  sev- 
eral defendants  may  continue  as  to  himself. 


jaouon  lor  vonunvouioo. 
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>     In  District  Court  of .   .   .  county,  Iowa,  June  term,  187  . 
>  .   .   .  J 


Motion  for  ContinnaBoo. 
State  of 
vs. 

A  .  .  .  B 
Now  comes  the  defendant  and  asks  this  court  to  grant  him  a  continuance  in  the 
above  entitled  cause  until  the  next  term  of  this  court  (or,  if  in  justice's  court,  insert 
until  the  .  .  .  day  of  .  .  .  ),  for  reasons  fully  set  out  in  his  affidavit.  And  ia 
support  of  said  motion  files  the  following  affidavit : 

C  .   •   .  D   .   .   .  ,  Attorney  for  Defendant. 
State  of  Iowa,  7 

Linn  County.   \ 

I.  A  B.  being  duly  sworn,  upon  oath  do  say,  that  I  am  the  defendant  in  the  above 
entitled  cause,  and  am  held  for  trial  on  the  charge  of  grand  larceny,  and  that  one  L 
M,  is  a  material  witness  in  my  behalf,  in  the  above  cause,  and  without  whose  evi- 
dence I  cannot  safely  proceed  to  trial  at  this  term;  that  said  L  M .  resides  at  Afton, 
Union  county,  State  of  Iowa,  and  that  I  expect  to  prove  the  following  facts  by  the 
said  L  M,  to- wit:  That  on  the  second  day*of  Septcmt»er,  1876,  the  time  that  the 
alleged  offense  should  have  been  committed  in  the  county  of  Linn,  the  said  L  M, 
and  myself,  were  in  Ames,  in  the  county  of  Story,  in  the  State  of  Iowa,  and  had  been 
there  for  two  months  previous  to  that  date,  and  were  at  th.it  place  after  that  date  and 
up  to  the  first  day  of  November  in  1876,  and  were  at  that  place  and  during  all  of 
that  time  working  together  as  partners  in  manufacturing  spring  bed  bottoms.  And 
during  all  of  said  lime,  to-wit :  from  the  second  day  of  July,  1876.  to  the  first  day  of 
November,  1876,  I  was  not  absent  from  said  town  of  Ames;  all  of  which  was  within 
the  personal  knowledge  of  said  L  M,  as  we  were  together  each  day  of  said  time; 
that  on  the  second  day  of  November,  1876,  we  dissolved  the  partnership  existing 
between  us,  and  closed  up  all  our  aff.iirs;  and  that  on  the  6th  day  of  November, 
1876.  I  removed  from  said  town  of  Ames  to  the  city  of  Cedar  Rapids,  in  the  county 
of  Linn,  aforesaid,  and  that  about  that  time  said  L  M.  removed  to  the  southern  part 
of  the  State,  .ind  that  since  said  time  I  have  not  seen  said  L  M,  nor  had  any  corres- 
pondence with  him  and  knew  nothing  of  his  whereabouts  until  within  a  few  day* 
previous  to  the  commencement  of  the  present  term  of  this  court,  to-wit:  on  the 
fourth  day  of  June,  1877,  when  I  was  reliably  informed  that  .said  L  M  is  at  present 
residing  in  Afion,  in  county  and  State  aforesaid;  that  as  soon  as  I  received  said  in- 
formation. I  at  once  procured  a  subpoena  from  the  clerk  of  the  District  Court  of 
Linn  county,  Iowa,  for  said  witness,  and  forwarded  the  same  immediately  to  Uie 
sheriff  of  Union  county,  Iowa,  with  sufficient  directions  to  said  sherifT  to  serve  said 
subpoena  at  once,  and  make  a  return  of  his  doings  without  delay  to  this  court;  that 
the  same  has  not  yet  been  returned,  nor  have  I  beard  from  the  same  since  that  time. 
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and  that  this  affiant  has  every  reason  to.  and  does,  believe  that  the  attendance  or 
testimony  of  said  witness  will  be  procured  at  the  next  term  of  this  conrt ;  and  that 
this  affiant  knows  that  the  facts  above  set  out  he  can  prove  by  said  witness,  and 
the  same  are  true,  and  that  he  knows  of  no  other  witness  by  whom  such  facts  can  be 
proved. 

A.   .   .B.   .   . 

Subscribed  and  sworn  to  before  me  this  .   .  .  day  of .   .   .  187  .  . 

A.   .   .B.   .   . 


Continuance — Discretionabt  power  of  court. 

In  determining  applications  for  continuances  a  court  can- 
not act  arbitrarily,  nor  in  violation  of  the  manifest  rights  of 
parties.  And  yet  much  must  necessarily  be  left  to  the  sound 
discretion  of  the  judge  hearing  the  same.  State  v,  Cox^  10 
Iowa,  351;  Ptirriiujton  v.  Franks  2  lb.,  561;  Childs  v.  Ilea- 
ton^  11  lb.,  271;  Same  v,  Arnold,  11  lb.,  246;  State  v.  Cross, 
12  lb.,  66]  State  v.  Rorabacher,  19  lb.,  155;  State  v.  McComh, 
18  lb.,  43;  State  v.  Reid,  20  lb.,  413. 

Discretion  in  certain  cases. 

When  the  application  is  made  to  obtain  testimony  impeach- 
ing the  character  of  an  adversary's  witness,  the  matter  rests 
even  more  peculiarly  in  the  discretion  of  the  court  below, 
and  this  court  should  seldom,  if  ever,  interfere  therewith. 
State  V,  Rorahacher,  19  Iowa,  157. 

Beasonable  grounds  for  belief  of  attendance. 

An  application  for  continuance,  upon  the  ground  of  the 
absence  of  a  witness,  must  state  facts  showing  reasonable 
grounds  of  belief  that  his  attendance  or  testimony  will  be 
procured  by  the  next  term.  A  mere  statement  of  belief  will 
not  be  sufficient.    State  v.  Rorahacher,  19  Iowa,  157. 

Counter  affidavits — Rigut  of  state  to  file  doubtful. 

The  right  of  the  State  to  introduce  counter  affidavits  in  re- 
sistance to  defendant's  motion,  and  showing  for  the  continu- 
ance of  a  criminal  cause,  is  doubted.  State  v.  Bowers,  17 
Iowa,  46. 

On  ground  of  absence  of  attorney. 

Tlie  court  may,  in  the  exercise  of  its  discretion,  grant  a 
continuance  on  account  of  the  absence  of  counsel.  As  to  this, 
there  is  no  doubt.  But  when  an  application  based  on  this 
ground  is  refused,  there  must  be  a  clear  showing  of  an  abuse 
of  discretion.     Brady  v,  JUalone,  4  Iowa,  147. 
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Diligence,  application  must  show. 

When  the  application  is  filed,  on  account  of  the  absence  of 
witnesses,  it  must  be  shown  that  due  diligence  has  been  used 
to  procure  the  attendance  of  said  witnesses.  But  to  state  gen- 
emlly  that  diligence  has  been  used  is  insufficient,  as  the  affiant 
must  set  forth  and  state  specially  what  has  been  done.  The 
court  is  the  judge  of  its  sufficiency  and  not  the  affiant.  Brady 
V.  Malone^  4  Iowa,  149;  State  v,  Spurheck^  44  Iowa,  667. 
And  must  avail  himself  of-  the  statutory  rights  for  obtaining 
witnesses.  Darj  v.  Gelston,  22  111.,  102;  State  v.  Cross,  12 
Iowa,  67. 

Application  construed  against  applicant. 

As  a  general  rule,  applications  for  continuance  should  be 
construed  strictly  and  most  strongly  against  the  applicant. 
Mason  v.  Andersouy  3  Mon.,  293;  Auras  v.  State,  2  Litt., 
233;  Brady  v,  Maloae,  4  Iowa,  149. 

Must  state  residence  of  witness,  and  what  is  expected  to 
be  proven. 

An  application  which  does  not  state  the  names  of  the  wit- 
nesses, nor  what  facts  affiant  expects  to  prove  by  them,  or 
show  some  excuse  therefor,  is  defective  and  should  be  over- 
ruled. State,  ex  rel.  The  Attorney  General,  v.  Tilghman,  6 
Iowa,  496;  and  that  affiant  knows  no  other  witness  by  which 
such  facts  can  be  proved.  State  v,  Sater,  8  Iowa,  420;  State 
V,  Williams,  8  lb.,  533;  and  that  the  facts  are  relevant  to  the 
issue.     8  lb.,  535. 

Admission  by  state  of  statements  in  application. 

Where  the  State  admits,  that  if  the  witness  whose  name  is 
mentioned  in  the  motion  for  continuance  would  swear,  if 
present,  to  the  facts  as  stated  in  the  affidavit,  the  motion 
should  be  overruled.  State  v.  Mooney,  10  Iowa,  510.  But 
such  admission  does  not  admit  that  the  facts  sworn  to  by  tbo 
witness  are  true,  nor  does  it  admit  immaterial  matter.  State 
V.  Sater,  8  Iowa,  421.  Nor  can  the  State  impeach  said  wit- 
ness upon  the  trial.  22  lb.,  435.  Nor  does  it  preclude  any 
objections  which  might  have  been  made  had  the  witness  been 
present.     State  v.  Oeddis,  42  Iowa,  264. 
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Mattes  of  bigut — ^To  first  term  after  indictment  found. 

A  defendant  is  not  entitled  as  a  matter  of  right,  under  Sec. 
3006,  Rev.  of  1860,  to  a  continuance  of  a  cause  to  the  term 
after  that  at  which  the  indictment  is  found  if  he  has  been  held 
to  answer  on  a  preliminary  examination.  State  v.  Arnold^  12 
Iowa,  480;  State  v.  McCombj  18  lb.,  44.  If  not  so  held  he 
cannot  be  compelled  to  go  to  trial  at  the  term  the  indictment 
is  found.  State  v.  Harris,  36  Iowa,  268;  Same  v.  Same,  33 
lb.,  356.  The  sections  upon  winch  the  last  cases  cited  are 
based  were  not  incorporated  into  the  Code  of  1873,  and  a 
defendant  under  the  Code  is  not  entitled  to  the  second  term  as 
a  matter  of  right. 

On  ground  of  absence  of  a  party. 

When  a  party  asks  for  a  continuance  on  the  ground  of  his 
inability  to  attend  the  trial,  and  that  his  evidence  is  material, 
the  court  should  require  a  stricter  showing  of  diligence  than 
when  the  witness  is  not  a  party.  Gates  cfe  Co.  v.  Hamiltoii 
dk  DishoTij  12  Iowa,  60. 

Admission  of  statements  on  first  trial  not  binding  on 

SECOND. 

Where  the  facts  stated  in  an  affidavit  for  continuance  on 
the  ground  of  absent  witnesses  are  admitted  by  the  State, 
such  affidavit  is  not  admissible  on  the  second  trial.  State  v. 
Felter,  32  Iowa,  50. 

Ruling  of  lower  court  presumed  correct. 

Where  an  application  for  continuance  has  been  overruled 
by  the  court  below  the  presumption  is  in  favor  of  the  ruling, 
and  error  must  be  affirmatively  shown.  Woolheatlier  v.  His- 
ley,  38  Iowa,  486. 

Appucation  applies  to  state  as  well  as  defendant. 

The  State,  as  well  as  the  defendant,  is  entitled  to  a  reasona- 
ble time  in  which  to  procure  the  attendance  of  witnesses,  and 
prepare  for  trial.    State  v.  Painter  <j6  Lindley,  40  Iowa,  298. 

Should  be  made  on  second  day  of  term. 

The  application  should  be  made  by  the  second  day  of  the 
term,  or  excuse  shown  for  the  delay.  Code  of  1873,  Sec.  2752; 
Broiherton  v.  Brotherton,  41  Iowa,  112. 
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Joint  and  separate  tbials. 

In  case  of  a  felony,  where  two  are  jointly  indicted,  any  de- 
fendant  requiring  it  has  the  right  to  be  tried  separately,  under 
section  4424,  Code  of  1873;  but  in  case  of  a  misdemeanor,  it 
is  discretionary  with  the  court  as  to  whether  a  joint  or  sep- 
arate trial  shall  be  had;  and  in  the  latter  cases  the  State,  as 
well  as  the  defendant,  has  a  right  to  ask  for  and  obtain  a 
separate  trial.  State  v.  Marvin^  1 2  Iowa,  501 ;  State  v.  Gigfufy 
23  Iowa,  318;  and  where  there  is  no  statutory  provision  giv- 
ing the  court  authority  to  try  a  criminal  cause  without  a  jury, 
a  jury  cannot  be  waived,  even  by  consent  of  the  defendant 
9  Mich.,  194. 

Costs — Judgment  on  joint  trial. 

Where  several  defendants  are  jointly  tried  a  separate  judg- 
ment must,  notwithstanding,  be  rendered  as  against  each 
defendant.     State  v.  Hunter^  33  Iowa,  361. 

Notice  by  prosecutor  to  defendant  of  the  introduction  of 
witnesses  wuo  were  not  before  the  grand  jury. 

Under  section  4421,  Code  of  1873,  where  the  prosecutor 
desires  to  introduce  witnesses  who  were  not  before  the  grand 
jury,  he  must  servo  a  written  notice  on  the  defendant  of  his 
intention  so  to  do,  at  least  four  days  before  the  trial.  The 
service  of  such  notice  may  be  made  by  any  person  and  shown 
by  an  affidavit  of  the  person  serving  the  same.  State  v.  Os- 
trandevy  18  Iowa,  on  page  453.  See  also  State  v.  AbrahamSj 
6  Iowa,  117.  And  where  the  defendant  accepted  service  of 
notice  he  cannot  afterwards  object  for  the  reason  that  the 
notices  were  not  signed  by  the  district  attorney.  State  v. 
Watrous,  18  Iowa,  490;  nor  for  the  reason  that  he  is  or  was 
an  accomplice  and  his  evidence  not  reported  by  the  grand 
jury,  if  the  notice  to  introduce  was  served.  State  v.  Stanlj/, 
Western  Jurist,  June  No.,  1878,  page  379. 

Presence  of  defendant. 
See  "Arraignment." 

Separation  of  jury. 

Under  section  4434  the  jury  may  separate,  under  the  direc- 
tion of  the  court,  at  the  various  adjournments,  before  the 
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final  BubmissioQ  of  the  cause  to  the  jury.    State  v.  Howard 
i&  Cress,  10  Iowa,  100 ;  State  v.  Fetter^  26  Iowa,  67. 

Discharge  of  juby. 

Where  the  jury  fail  to  agree,  it  is  a  matter  of  discretion 
with  the  court  as  to  the  time  of  their  discharge.  State  v. 
JSedman,  17  Iowa,  329. 

Misconduct  of  jubt. 
See  "  New  Trials." 

Instbuctions. 

Instructions  applicable  to  particular  crimes  will  be  found 
under  the  head  of  the  crime  to  which  it  applies.  Here  also 
are  cited,  under  the  head  of  "  Instructions  generally,"  all 
cases  in  which  decisions  are  made  in  relation  to  questions  of 
instructions,  and  also  various  questions  decided,  in  relation  to 
instructions. 

Instbuctions  geneeally. 

State  V.  Greene  J 1  Iowa,  424;  Brewington  v.  Swan,  1  lb., 
121;  Ewing  v.  Scott  et.  aL,  2  lb.,  447;  Rawlins  v.  Tucker j 
3  lb.,  213;  Talta  v.  Lusk,  4  lb.,  470;  McKell  v.  Wright^ 
Evans  cfe  Co.,  4  lb.,  504;  State  v.  Moran,  7  lb.,  237; 
State  V.  Gillick,  7  lb.,  287;  State  v.  Oehlutrt,  13  lb.,  473; 
State  V.  Watrous,  13  lb.,  490;  State  v.  Carnahan,  17  lb., 
256;  State  v.  Turner,  19  lb.,  144;  State  v.  Collins,  20  lb., 
85;  Owen  v,  Owen,  22  lb.,  270;  Stale  v.  Benhame,  23  lb., 
154;  State  v.  Arthur,  23  lb.,  430;  State  v.  Brainard,  25  lb., 
572;  State  v.  O^IIagan,  38  lb.,  604;  State  v.  Donneker,  40  lb., 
840;  State  v.  Fraunhxirg,  40  lb.,  555;  State  v.  Woodson,  41 
lb.,  428;  also  Wood  v.  Maines,  1  G.  Greene,  275,  401;  State 
V.  Harriinan,  2  G.  Greene,  280;  Pritchard  v.  Ooerman^  3 
G.  Greene,  551;  State  v.  Houston^  4  G.  Greene,  437;  Par- 
ker V.  PiercCj  lb.,  452. 

WoBD  "believe." 

Where  the  instruction  commences  with  the  word,  "  If  you 
believe  from  the  evidence,"  etc.,  it  is  not  erroneous,  "  believe" 
in  such  connection  being  synonymous  with  "find."  State  v. 
O'llagan,  38  Iowa,  504. 
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Court  should  not  insi'euct  on  matters  of  fact,  but  simply 
on  questions  of  law. 

It  is  not  witbin  the  province  of  a  judge  to  instruct  a  jury 
wLat  facts  are  proved.  He  may  explain  to  them  the  legal 
effect  of  facts,  but  the  facts  tliemselves  are  to  be  ascertained 
exclusively  by  the  jury.  Wood  v.  Maines^  1  G.  Greene, 
275;  Frederick  v.  Gaston.  1  lb.,  401;  State  v.  Houstofij  4 
G.  Greene,  437. 

May  refer  to  the  acts  alleged. 

While  it  is  true  that  the  court  should  not  instruct  on  facts, 
nevertheless  it  is  not  erroneous  to  instruct  that  if  certain  facts 
were  proved  the  jury  should  find  so  and  so,  and  support  the 
law  as  against  certain  acts  or  violations.  Pritchard  v.  Over- 
man,  3  G.  Greene,  531. 

Exceptions  to  ruling  of  court  below. 

Error  in  refusing  to  instruct,  or  in  giving  erroneous  in- 
structions, will  not  be  considered  in  the  appellate  court,  unless 
excepted  to  at  the  time  of  ruling.  Parker  v,  Piercej  4 
G.  Greene,  452;  Brewington  v,  Patton  and  Swan,  1  lb., 
121;  State  v.  Harriman,  2  G.  Greene,  280;  Ewlng  v,  Scott 
et,  al.j  2  Iowa,  447;  Guttler  v.  Fanning,  2  lb.,  580;  Rawlins 
V,  Tucker,  3  lb.,  213;  Talty  v.  Lusk,  4  lb.,  470;  McKell  v. 
Wright,  Evans  dk  Co.,  4  lb.,  504;  State  v.  Moran,  7  lb., 
237. 

Instructions  should  be  read  to  the  jury — ^Waiver  of. 

While  instructions  should  be  read  to  the  jury,  yet  where 
the  court  fails  to  do  so,  and  hands  them  to  the  jury  without 
reading  and  without  objection,  the  party  cannot  take  advan- 
tage of  that  after  the  verdict.     Talty  v.  Lusk,  4  Iowa,  470. 

Should  be  filed  wnn  clerk  and  signed  by  the  judge. 

Under  section  4441,  the  appellate  court  will  not  review  the 
ruling  of  the  court  below  in  giving  or  refusing  instructions 
when  they  were  not  signed  by  the  judge  and  are  not  part  of 
the  record.  State  v.  Gehhardt,  13  Iowa,  473;  State  v.  Wat- 
rous,  13  lb.,  490. 

Reasons  for  rules. 

In  giving  instructions  to  a  jury  the  court  should  state  rales 
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of  law,  but  is  not  bound  to  give  reasons  for  such  rolQS.    State 
V.  Turner^  19  Iowa,  144. 

Method  of  instbtjcting  a  juby. 

The  practice  of  giving  instruction,  to  the  jury  as  framed  by 
counsel,  is  condemned.  The  better  practice  as  a  general  rule 
is  to  give  his  own  instructions.     State  v.  Collins^  20  Iowa,  85. 

Modification,  should  be  pebtinent. 

Modifications  made  by  the  court  in  an  instruction  asked  by 
a  party,  shou'd  be  pertinent  to  the  instructions  as  asked;  and 
when  the  modification  made  is  erroneous,  if  pertinent,  the 
judgment  will  be  reversed.     State  v.  Crreene^  20  Iowa,  424. 

Gbouping  the  facts  tooetheb  as  pboved  on  tbial. 

Where  the  court  grouped  the  facts  together  as  the  evidence 
established  then,  and  instructed  that  if  such  and  such  facts 
or  circumstances  are  shown,  you  should  find  so  and  so,  it  was 
held  that  that  mode  of  instructing  was  not  necessarily  erro- 
neous, yet  it  should  not  be  encouraged.  State  v.  Camahan^  17 
Iowa,  256. 

Duties  of  coubts  oenebally  in  belation  to  instbuctions.' 

It  is  the  duty  of  the  court  to  see  that  every  case  goes  to  the 
jury,  and  that  they  have  clear  and  intelligent  notions  of  the 
points  they  are  to  decide.  And  to  this  end  he  should  give 
necessary  instructions  whether  so  requested  by  counsel  or  not, 
and  his  failure  so  to  do  is  good  grounds  for  a  new  trial  where 
the  verdict  was  not  one  which  eflectuated  justice  between  the 
parties.  Owen  v,  Owen^  22  Iowa,  271;  State  v.  Benliam^  23 
lb.,  154;  State  v.  Brainard^  25  lb.,  572;  State  v.  ColUnSj 
20  lb.,  85:  Muldowney  v.  I.  C.  R.  R.  Go.^  32  lb.,  176;  State 
V.  O'llagan,  38  lb.,  504. 

Kefusal  of,  avhen  without  pbejudice  to   defendant    no 

EBROB. 

Where  the  same  propositions,  in  substance,  are  embodied  in 
the  instructions  given  as  in  those  refused,  it  is  not  error  to 
refuse  them,  especially  so  where  the  legal  correctness  of  the 
former  are  not  complained  of.  State  v.  Domiekery  40  Iowa, 
340;  State  v.  Woodson^  41  lb.,  425. 
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Based  upon  facts  not  in  evidence  abb  ebeoneoub. 

An  instruction  based  upon  facts  not  in  the  evidence  is  er- 
roneous. State  V.  Fraimhurgy  40  Iowa,  555;  State  v.  Osbom^ 
45  Iowa,  425. 

Motive. 
See  "  Murder."    State  v.  Oillicky  7  Iowa,  287. 

"Wife  of  defendant  a  competent  witness — ^Effect  of  evi- 
dence. 

To  instruct  a  jury,  where  the  wife  of  a  defendant  is  intro- 
duced as  a  witness,  ^'  that  her  testimony  should  be  received 
with  great  caution  "  is  erroneous — she  should  be  treated  as 
other  witnesses,  and  her  credibility  is  to  be  judged  of  by  the 
jury.  State  v.  Ouyer,  6  Iowa,  264;  State  v.  liankin,  8  lb., 
355;  State  v.  Na%h,  10  lb.,  88;  State  v.  Collins^  20  lb.,  85. 

Escape  of  prisoner — Attempt — ^Effect  of. 

While  an  unexplained  attempt  to  escape  is  a  circumstance 
against  a  party  accused  of  a  crime,  yet  to  instruct  that  such 
an  attempt  raises  a  '^^  strong  ^^  presumption  of  guilt  is  errone- 
ous. State  V.  Arthur^  23  Iowa,  430.  As  to  evidence  of  an 
attempt  to  escape  see  "  Escape." 

UNDERTAKINGS  OF  BAIL,  WHEN  LIENS. 

Section  4606.  Undertakings  of  bail,  from  the  time  of  fil- 
ing the  same  in  the  office  of  the  clerk  of  the  district  court  in 
which  they  are  required  to  be  filed,  shall  be,  and  may  be  made, 
liens  upon  real  estate  of  the  persons  acknowledging  the  same, 
in  the  same  manner,  to  the  same  extent,  and  with  like  efiect, 
as  in  judgments  in  civil  actions. 

Sec.  4607.  They  shall,  when  filed,  be  immediately  dock- 
eted and  indexed  by  the  clerk  of  the  court  in  which  they  are 
filed,  as  judgments  in  civil  actions  are  required  to  be  dock- 
eted and  indexed. 

Sec.  4608.  Attested  copies  of  such  undertakings  may  be 
filed  in  the  office  of  the  clerk  of  the  district  court  of  the 
county  in  which  the  real  estate  is  situated,  in  the  same  man- 
ner, and  with  like  effect,  as  attested  copies  of  iudgments,  and 
shall  be  immediately  docketed  and  indexed  in  the  same 
manner. 
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VERDICTS. 

Section  4460.  When  the  jury  has  agreed  upon  its  verdict, 
it  must  be  conducted  into  court  by  the  officer  having  it  in 
charge.  The  names  of  the  jurors  must  then  be  called,  and 
if  all  do  not  appear  the  rest  must  be  discharged  without  giv- 
ing a  verdict.  In  such  case  the  cause  may  again  be  tried  at 
the  same  or  another  term. 

Sec.  4461.  If  the  indictment  be  for  a  felony,  the  defend- 
ant must  be  present  at  the  rendition  of  the  verdict.  If  it  be 
for  a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab- 
sence. 

Sec.  4462.  When  the  jury  have  answered  to  their  names, 
the  court  or  the  clerk  shall  ask  them  whether  they  have 
agreed  upon  the  verdict,  and  if  the  foreman  answers  in  the 
amrmative  they  must,  on  being  required,  declare  the  same.    ^ 

Sec  4463.  The  jury  may  either  render  a  general  verdict, 
or,  where  they  are  in  doubt  as  to  the  legal  effect  of  the  facts 
proven,  they  may,  except  upon  an  indictment  for  libel,  find  a 
special  verdict. 

Sec.  4464.  A  general  verdict  upon  a  plea  of  not  guilty  is 
either  "guilty"  or  "not  guilty,"  which  imports  a  conviction 
or  acquittal  on  every  material  allegation  in  the  indictment. 
Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 
offense  it  is  either  "for  the  state"  or  "for  the  defendant." 

Sec.  4465.  Upon  an  indictment  for  an  offense  consisting 
of  different  degrees,  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of 
any  degree  infcfi-ior  thereto,  or  of  an  attempt  to  commit  the 
offense,  if  punishable  by  indictment. 

Sec.  4466.  In  all  other  cases  the  defendant  may  be  found 
guilty  of  any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charged  in  the  indict- 
ment. 

Sec.  4467.  On  an  indictment  against  several,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a  ver- 
dict as  to  those  in  regard  to  whom  they  do  agree,  on  which  a 
judgment  shall  be  entered  accordingly,  and  the  case  as  to  the 
rest  may  be  tried  by  another  jury. 

Sec.  4468.  If  the  jury  render  a  verdict  which  is  neither  a 
general  nor  special  verdict,  the  court  may  direct  them  to  re- 
consider it,  and  it  shall  not  be  recorded  until  it  be  rendered  in 
some  form  from  which  it  can  be  clearly  understood  what  is 
the  intent  of  the  jury,  whether  to  render  a  general  verdict 
or  to  find  the  facts  sj^ecially  and  leave  the  judgment  to  the 
court. 

Seo.  4469.     If  the  jury  persist  in  finding  an  informal  ver- 
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diet,  from  which,  liowever,  it  can  be  understood  that  their  in- 
tention is  to  find  for  the  defendant  upon  the  issue,  it  shall  be 
entered  in  the  terms  in  whicli  it  is  found,  and  the  court  must 
give  judgment  of  acquittal.  But  no  judgment  of  conviction 
can  be  given  unless  the  jury  expressly  tind  against  the  de- 
fendant upon  the  issue,  or  judgment  be  given  against  him 
upon  a  special  verdict. 

Sec.  4470.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled  on  the  requirement  of  either 
Eartv;  in  which  case  they  shall  be  severally  asked  whether  it 
e  tiieir  verdict,  and  if  any  one  answer  in  the  negative,  the 
jury  must  be  sent  out  for  further  deliberation. 

Sec.  4471.  When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  the  clerk  may  immediately  enter  it  in  full 
upon  the  record,  and  must  read  it  to  the  jury,  and  inquire  of 
them  whether  it  is-their  verdict.  If  any  juror  disagree,  the 
Ihct  must  be  entered  upon  the  record,  and  the  jury  again  sent 
out.  But  if  no  disagreement  be  expressed,  the  verdict  is  com- 
plete, and  the  jury  must  be  discharged  from  the  case. 

Sec.  4472.  If  the  defense  be  the  insanity  of  the  defendant, 
the  jury  must  be  instructed,  if  they  acquit  him  on  that 
ground,  to  state  that  fact  in  their  verdict.  The  court  may 
thereupon,  if  the  defendant  be  in  custody,  and  his  discharge  is 
deemed  dangerous  to  the  public  peace  and  safety,  order  him  to 
be  committed  to  the  Iowa  insane  hospital,  or  retained  in  cus- 
tody until  ho  becomes  sane. 

Sec.  4473.  If  judgment  of  acquittal  be  given  on  a  general 
verdict,  and  the  defendant  be  not  detained  for  any  other  legal 
cause,  he  must  be  discharged  as  soon  as  the  judgment  is  given. 

Special  verdict. 

Sec.  4474.  A  special  verdict  is  that  by  which  the  jury  finds 
the  facts  only,  leaving  the  judgment  to  the  court.  It  must 
present  the  conclusions  of  fact  as  established  by  the  evidence 
and  not  the  evidence  to  prove  them,  and  these  conclusions  of 
fact  must  be  so  presented  as  that  nothing  remains  to  the  court 
but  to  draw  conclusions  of  law  upon  them. 

Sec.  4475.  The  special  verdict  must  be  reduced  to  writing 
by  the  jury  or  in  their  presence,  entered  upon  the  minutes  ot 
the  court,  read  to  the  jury  and  agreed  to  by  them,  before  they 
are  discharged. 

Sec.  4470.  The  special  verdict  need  not  be  in  any  particu- 
lar form,  but  shall  be  suflicient  if  it  present  intelligibly  the 
facts  found  by  the  jury. 

Sec.  4477.  The  court  must  give  judgment  upon  the  special 
verdict  as  follows: 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defend- 
ant guilty  of  the  oflfense  charged  in  ihe  indictment,  or  of  any 
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other  offense  of  which  he  could  be  so  convicted  under  the  in- 
dictment, judgment  of  acquittal  must  be  rendered; 

2.  If  tlie  plea  be  of  a  former  conviction  or  acquittal  of  the 
same  offense,  the  court  must  give  judgment  of  conviction  or 
acquittal,  according  as  tlie  facts  prove  or  fail  to  prove  the  for- 
mer conviction  or  acquittal. 

Sec.  4478.  If  the  lury  do  not  in  a  special  verdict  pronounce 
affirmatively  or  negatively  on  the  facts  necessary  to  enable  the 
court  to  give  judgment,  or  if  they  find  the  evidence  of  facts 
merely,  and  not  the  conclusions  of  fact  from  the  CTidence  as 
established  to  their  satisfaction,  the  court  may  order  them  to 
retire  for  further  deliberation. 

Impeacomext  by  affidavits  of  jubobs  not  permissible. 

The  verdict  of  the  jury  should  not  be  set  aside  or  impeached 
by  the  affidavits  of  the  jury  rendering  it.  Wilson  v.  People^  4 
Park  Cr.  R.,  619;  People  v.  Carnal,  1  Park  Cr.  R,  256;  Vain 
V.  Delavel,  1  Term  Rep.,  11;  Owenv,  Warburton,  1  New  Rep., 
326;  Abel  v.  Kennedy,  3  G.  Greene,  47;  Cook,  Sargent  db 
Cook  V.  Sypher,  3  Iowa,  484;  State  v.  Douglas,  7  lb.,  414; 
State  V.  Shelledy,  8  lb.,  481;  Wright  v.  I.  db  M.  T.  Co.,  20 
lb.,  195;  State  v,  Gibbs,  39  lb.,  321;  Com.  v.  Head,  22  Grat- 
tan,  Va.,  924;  1  Gr.  Cr.  Rep.,  267;  18  Wis.,  594;  Woodward 
V.  Leavitt,  107  Mass.,  453;  9  Am.  Rep.,  49. 

Affidavits  of  jurors  in  support  of  verdict  admissible. 

A  distinction  is  made  between  affidavits  of  jurors  in  support 
of  tlie  verdict  and  those  impeaching  it.  The  former  are  held 
to  be  admissible,  and  the  latter  inadmissible.  Dana  v.  Tucker^ 
4  Johns.,  487;  Abel  v.  Kennedy,  3  G.  Greene,  51. 

Admissible  on  account  of  misunderstanding  instructions. 

Affidavits  of  jurors  may  be  received  to  show  that  they 
entirely  misunderstood  the  instructions  of  the  court.  State 
V.  Hascall,  6  N.  H.,  352;  Paclcard  v.  United  States,  1  G. 
Greene,  225. 

Form  of  verdicts — Corrected  by  court. 

An  informal  or  ambiguous  verdict  may  be  corrected  or  ex- 
plained at  any  time  before  the  jury  is  discharged,  and  it  is  the 
duty  of  the  court  so  to  correct  it.'  Wright  v,  Phillips,  2  G. 
Greene,  191 ;  Orton  v.  State,  4  G.  Greene,  140;  People  v.  Bush, 
3  Park  Cr.  Rep.,  552;  Nelson  v.  People,  5  Park  Cr.  Eep.,  39. 
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Cannot  be  compelled  to  file  afftoavits  as  to  how  they 
arrived  at  a  verdict. 

A  jury  cannot  be  compelled  to  file  aflSdavits  as  to  how  they 
arrived  at  their  verdict.  Forshee  v,  Ahrams^  2  Iowa,  on  page 
579. 

Cannot  be  compelled  to  pile  affidavits  as  to  instructions 

OF   COURT. 

Jurors  cannot  be  compelled  to  make  aiBdavits,  showing  that 
they  disregarded  and  refused  to  consider  the  instructions  of 
the  court.     Grady  v.  State,  4  Iowa,  461. 

Several  counts  in  one  indictment. 

Where  the  indictment  contains  several  counts  it  is  the  com- 
mon practice  for  the  jury  to  find  a  verdict  of  guilty  upon 
those  counts  to  which  the  evidence  applies,  and  of  not  guilty 
to  those  to  which  it  does  not  apply.  State  v.  AhrahatnSy  6 
Iowa,  110;  State  v.  Shelady,  8  lb.,  481.  Or  the  court  may 
direct  the  jury  to  retire  again,  to  say  under  which  count  they 
find  the  prisoner  guilty.  People  v.  Graves^  5  Park.  Cr.  Rep., 
134. 

In  murder  cases. 

The  verdict  should  show  what  degree  the  defendant  was 
convicted  of.     State  v.  Moran,  7  Iowa,  237'. 

Taking  deposition  into  jury  room,  effect  of. 

The  simple  fact  of  taking  depositions,  with  other  papers, 
into  the  jury  room,  by  the  jnry,  is  not,  of  itself,  sufficient  to 
render  the  verdict  invalid,  unless  prejudice  is  shown,  or  that 
the  same  was  read  and  used  by  them.  Shields  v,  Guffey,  9 
Iowa,  322. 

Less  than  offense  charged. 

Where  a  defendant  is  charged  with  an  offense  of  which 
there  are  different  degrees,  the  verdict  may  find  him  guilty  of 
the  lesser  although  charged  with  the  higlier.  Dixon  v.  State^ 
3  Iowa,  416;  State  v.  Shepard,  10  lb.,  126. 

Presence  of  defendant  and  counsel. 

The  law  requires  the  presence  of  the  defendant  himself  in 
Bomo  cases,  but  not  that  of  his  counsel.  And  in  case  of  a 
conviction  of  an  assault  and  battery  the  presence  of  the  de- 
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fendant  is  not  requisite,  though  the  charge  had  been  of  a 
higher  offense.  Hughes  v.  StatCy  4  Iowa,  554;  State  v.  Shep- 
ardy  10  lb.,  126.  Bnt  in  felonies  he  should  be  present. 
1  Wend.,  91.  Counsel  need  not  be  present.  1  Texas  Court 
of  Appeals,  533. 

Form — Surplusage. 

To  use  the  words  "  as  charged  in  the  indictment "  after  the 
words  in  a  verdict  on  a  trial  on  information,  "we  the  jury  find 
the  defendant  guilty,"  is  mere  surplusage.  State  v,  McCombSj 
13  Iowa,  426. 

Insufficiency  of  verdict. 

Where  a  verdict  is  insuflScient,  in  not  responding  to  the  en- 
tire indictment,  the  court  may  set  it  aside.  State  v.  Redman^ 
17  Iowa,  329. 

Eeoeivino  stolen  goods — Form  of  verdict. 
See  title  "  Larceny,"  "  Verdict." 

Defective  verdicts. 

When  the  verdict  returned  on  the  trial  of  a  criminal  cause 
fails  to  pronounce  aflSrmatively  or  negatively  on  all  facts  nec- 
essary to  enable  the  court  to  give  judgment,  the  order  of  the 
court  should  be,  that  the  jury  retire  for  further  deliberation. 
When  this  order  is  not  made  it  does  not  entitle  a  defendant  to 
a  discharge,  but  may  set  aside  the  defective  verdict  and  order 
a  new  trial.     State  v.  Arthur^  21  Iowa,  332. 

Direction  of  verdict  by  court. 

Where  there  is  no  testimony  sustaining  the  charge,  or 
where  it  is  slight  in  its  nature  the  court  may  direct  an  acquit- 
tal and  order  the  discharge  pf  the  defendant;  but  this  right 
does  not  exist  in  the  court,  where  there  is  a  conflict  of 
evidence.    State  v.  Smithy  28  Iowa,  565. 

General  verdict. 

A  general  verdict  of  guilty  imports  a  conviction  of  the  de- 
fendant on  every  material  allegation  of  the  indictment,  and 
it  is  not  erroneous  for  the  court  to  make  an  inquiry  of  the 
jury  on  their  returning  into  court  "  whether  they  found  the 
defendant  guilty  of  the  particular  ofiense  charged  in  the  in- 
dictment"   State  V.  CollinSj  32  Iowa,  36, 
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BeCETYED  on  SUNDAY. 

Under  section  191,  Code  of  1873,  the  court  has  aathoritj 
to  receive  a  verdict  and  discharge  a  jury  on  Sunday.  The 
decision  in  case  of  Davis  v.  Fish,  1  G.  Greene,  406,  was 
made  in  1848;  but  since  that  we  have  Sec.  2686,  Rev.  1660, 
and  the  section  of  the  Code  first  above  referred  to  to  guide 
us  in  relation  thereto.  Heidkooper  v.  Cotton^  3  Mass.,  56; 
JSoughtaling  v,  Oshom^  15  Johnson,  118;  Heller  v.  EnglUh^ 
4t  Scrobh,  586 ;  True  v.  Phinley,  36  Me.,  466 ;  Cory  v.  Silcox, 
6  Ind.,  370;  liosser  v.  McColly^  9  Ind.,  587;  McCorJcle  v. 
State,  14  Ind.,  39;  Joy  v.  State,  14  Ind.,  139;  Weiber  v, 
Merrill,  34  N.  H.,  202;  Roberts  v.  Bowei\  5  Hunt,  N.  Y., 
558;  Shearman  v.  State,  1  Texas  Court  of  Appeals,  R.,  215. 

Right  to  poll  jury. 

Under  section  4470,  Code  of  1873,  either  party  has  the 
right,  in  all  cases,  to  have  the  jury  polled  upon  the  rendition 
of  the  verdict.  See  also  People  v,  Perkins,  1  Wend.,  91; 
Blakely  v,  Sheldon,  7  Johns.,  32;  Fox  v.  Smith,  3  Cow.,  23. 
And  this  right  is  not  waived  by  a  consent  of  the  defendant  to 
a  sealed  verdict.  Stetoart  v.  People,  23  Mich.,  63;  9  Am. 
Rep.,  78;  And,  in  case  where  a  sealed  verdict  was  returned, 
but  before  it  was  opened  one  of  the  jury  became  insane,  and 
where  the  court  received  the  verdict  in  the  presence  of  the 
jury  and  denied  a  request  to  have  them  polled,  it  is  held  error. 
Howell  V.  Demi,  50  Mo.,  272;  11  Am.  Rep.,  413. 

Judge  cannot  communicate  with  juby  nob  furnish  books. 

It  is  error  for  the  court  to  have  any  communication  with 
the  jury,  except  in  open  court;  and  it  is  also  error  to  furnish 
them  the  statute.  State  v.  PatUrson,  45  Ver.,  308;  1  Or. 
Cr.  Rep.,  490. 

Omission  to  call  the  boll. 

A  failure  to  call  over  the  names  of  the  jurors  before  receiv- 
ing their  verdict  does  not  prejudice  a  defendant,  if  the  jury, 
in  fact,  were  all  present  and  had  agreed.  People  v.  Rodundo, 
44  Cal.,  538;  2  Gr.  Cr.  R.,  411. 

NoN  ASSENT  TO. 

Where,  three  days  after  the  rendition  of  a  y^rdlet,  tlie  de- 
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fendant,  in  support  of  his  motion  in  arrest  of  judgment,  and 
for  a  new  trial,  offered  tbe  affidavit  of  one  of  the  jurors  that 
the  verdict  was  never  assented  to  by  him,  it  was  held  inad- 
missible.   State  V.  DotiglaaSy  7  Iowa,  413. 

WAIVER  OF  DEFENDANT'S  RIGHTS. 

Waiveb  of  bights. 

In  a  criminal' prosecution  for  a  felony,  tbe  defendant  may 
waive  the  right,  secured  by  the  Constitution,  to  be  confronted 
with  the  witnesses  against  him,  and  consent  that  the  testimony 
of  the  witnesses  taken  down  in  a  former  trial,  based  upon  the 
same  facts,  may  be  read  as  evidence  to  the  jury  as  a  substitute 
for  the  oral  testimony  and  presence  of  the  witnesses.  State 
V.  FolsoTiy  29  Iowa,  133. 

Illegal  testimony. 

It  has  been  expressly  ruled,  that  when  a  prisoner  permits 
illegal  testimony  to  be  given  to  the  jury  without  objection, 
he  cannot  afterward  raise  any  claim  of  privilege  on  account  of 
the  admission  of  such  evidence.  Bishop  v.  StatSy  9  Geo., 
121 ;  also,  the  following  as  bearing  on  the  same  question.  Ray 
V.  Statey  1  G.  Oreene,*316;  State  v.  Nashy  10  Iowa,  81;  Mc- 
Kinney  v.  PeopUy  2  Gilm.,  540;  29  Iowa,  136. 

WARRANT  OF  ARREST  ON  PRELIMINARY  INFOR- 
MATION. 

Section  4185.  When  complaint  is  made  before  a  magistrate 
of  the  commission  of  some  designated  public  offense,  triable 
on  indictment  in  the  county  in  which  such  mac^istrate  has 
local  jurisdiction,  and  charging  some  person  with  the  com- 
mission thereof,  he  may  issue  a  warrant  for  the  arrest  of  such 
person.  The  complaint  may  be  in  form  substantially  the  same 
as  provided  in  section  four  thousand  six  hundred  and  sixty- 
three  of  chapter  fifty-two  of  this  title. 

Sec.  4186.  The  warrant  of  arrest  on  a  preliminary  infor- 
mation must  be  substantially  in  the  following  form: 

COVKTY  OF 

The  State  of  Iowa, 
To  any  Peace  Officer  in  the  State: 
Preliminary  information  upon  oath  having  been  this  day 
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laid   before  me  that  the  crime  of  (designating  it),  has  been 
committed,  and  accusing  A  B,  thereof: 

You  are,  therefore,  commanded  forthwith  to  arrest  the  said 
A  B,  and  bring  him  before  me  at  (naming  the  place),  or  in 
case  of  my  absence  or  inability  to  act,  before  the  nearest  or 
most  accessible  magistrate  in  this  county. 

Dated  at  .... ,  this  ....  day  of  . . .   ,  A.  D.  18 . . 

0 . . . .  D . . . . ,  Justice  of  the  Peace^ 
(or  as  the  case  may  be). 

Subpoena  as  witnesses,  E . . .  •  F . . . .  and  G  .* . . .  H . . . . 

Seo.  4187.  The  warrant  must  specify  the  name  of  the  de- 
fendant, and  if  it  be  unknown  to  the  magistrate,  may  desig- 
nate him  by  any  name.  It  must  also  state,  by  name  or  gen- 
eral description,  an  offense  which  authorizes  the  magistrate  to 
issue  the  warrant,  the  time  of  issuing  it,  and  the  county,  city, 
town,  township  or  village  where  it  was  issued,  and  must  be 
signed  by  the  magistrate  with  his  name  of  oflBce. 

Sko.  4188.  It  must  be  directed  to  "any  peace  officer  in  the 
state." 

Seo.  4189.  If  the  offense  stated  in  the  warrant  be  a  misde- 
meanor, the  magistrate  issuing  it  must  make  an  indorsement 
on  the  warrant  as  follows:  "  Let  the  defendant,  when  arrested, 
be  admitted  to  bail  in  the  sum  of ... .  dollars,  if  he  desires  to 
give  bail,"  and  fix  in  the  indorsement  the  amount  in  which 
bail  may  be  taken. 

Seo.  4190.  The  warrant  of  arrest  may  be  delivered  to  any 
peace  officer  for  execution,  and  executed  in  any  county  in  the 
state. 

Seo.  4191.  If  the  ofi^ense  stated  in  the  warrant  be  a  felony, 
the  officer  making  the  arrest  must  take  the  defendant  before 
the  magistrate  who  issued  it  at  the  place  mentioned  in  the 
command  thereof,  or,  in  the  event  of  his  absence  or  inability 
to  act,  before  the  nearest  or  most  accessible  magistrate  in  the 
county  in  which  it  was  issued. 

Sec.  4192.  If  the  offense  stated  in  the  warrant  be  a  misde- 
meanor, and  the  defendant  be  arrested  in  another  county,  the 
officer  must,  upon  being  required  by  the  defendant,  take  him 
before  a  magistrate  or  the  clerk  of  the  district  court  of  the 
same  county  in  which  he  was  arrested  or  for  the  purpose  of 
giving  bail,  and  the  magistrate  or  clerk  before  whom  he  is 
taken  in  such  county,  must  take  bail  from  him  accordingly 
for  his  appearance  at  the  district  court  of  the  county  in  which 
the  warrant  was  issued,  on  the  first  day  of  the  next  term 
thereof. 

Sec.  4193.  On  taking  bail  in  the  case  provided  for  in  the 
preceding  section  the  magistrate  or  clerk  taking  such  bail 
must  make  on  the  warrant  an  order,  signed  by  him  with  bis 
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name  of  office,  for  the  discharge  of  the  defendant,  substan- 
tially as  follows: 

County  of  (here  name  the  county). 
The  State  of  Iowa. 

To  (here  state  the  name  of  the  officer  who  has  the  defend- 
ant in  custody,  with  the  addition  of  his  name  of  office,  thus, 
A  B,  sherift'  of county,  according  to  the  truth). 

The  defendant  named  in  the  warrant  of  arrest  in  your  cus- 
tody, under  the  authority  thereof,  for  the  offense  therein  des- 
ignated, having  given  suflScient  bail  to  answer  the  same,  by 
the  undertaking  herewith  delivered  to  you,  you  are  commanded 
forthwith  to  discharge  him  from  custody,  and  without  un- 
necessary delay  deliver  this  order,  together  witli  the  said  un- 
dertaking of  bail,  to  the  clerk  of  the  district  court  of 

county,  on  or  before  the  first  day  of  the  next  term  thereof. 

Dated  at ,  this day  of ,  A.  D.  (or 

as  the  case  may  be). 

,  Justice  of  the  Peace, 

(Or  as  the  case  may  be). 

And  must  deliver  the  warrant  with  the  order  thereon,  to- 
gether with  the  undertaking  of  bail,  to  the  officer  having  the 
defendant  in  custody,  who  shall  forthwith  discharge  the  de- 
fendant from  arrest  and  without  unnecessary  delay,  and  on  or 
before  the  first  day  of  the  next  term  of  the  court  at  which  the 
defendant  is  required  to  appear,  deliver  or  transmit  by  mail 
or  otherwise  the  warrant,  with  the  order  thereon,  together  with 
the  undertaking  of  bail,  to  the  clerk  of  the  court  at  which  the 
defendant  is  required  to  appear,  who  shall  forthwith  file  the 
same  in  his  office;  and  the  magistrate  who  issued  the  warrant 
shall  return  to  the  clerk  the  affidavits  of  the  informant,  and 
his  witnesses  upon  which  the  warrant  was  issued,  on  or 
before  the  first  day  of  the  next  term  of  the  court,  and  the 
clerk  shall,  when  the  affidavits  are  returned  by  the  magistrate, 
file  the  same  in  his  ofiice,  with  the  warrant  and  undertaking 
of  bail. 

Sec.  4194.  If  bail  be  not  forthwith  given  by  the  defendant 
as  provided  in  the  two  preceding  sections,  the  magistrate  or 
clerk  must  re-deliver  to  the  officer  the  warrant,  and  the  officer 
must  take  the  defendant  before  the  magistrate  who  issued  it,  at 
the  place  mentioned  in  the  command  thereof,  or  if  he  be  ab- 
sent or  unable  to  act,  before  the  nearest  or  most  accessible 
m^istrate  in  the  county  in  which  the  warrant  was  issued. 

Seo.  4195.  In  all  cases  when  the  defendant  is  arrested  he 
must  be  taken  before  the  magistrate  or  clerk  without  unneces- 
sary delay,  and  the  officer  must  at  the  same  time  deliver  to 
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the  magistrate  or  clerk  the  wftrrant,  with  his  retnrn  thereon 
indorsed,  and  subscribed  by  liim  in  his  name  of  ofiBce. 

Sec.  4196.  If  the  defendant  be  taken  before  a  magistrate 
in  the  county  in  which  the  wari*ant  was  issued,  other  than 
tlie  magistrate  who  issued  it  as  hereinbefore  provided,  the 
affidavits  on  wliich  the  warrant  was  issued  must  be  aent  to 
such  magistrate,  or  if  they  cannot  be  procured  the  informant 
and  his  witnesses  must  be  subpoenaed  to  make  new  affidavits 

Bail  in  case  of  felony — Duty  of  officer  making  abrest. 

Under  section  4191,  Code  of  1873,  which  is  the  same  as 
section  4539,  Eev.  of  1860,  the  officer  making  the  arrest  has 
no  power  to  take  bail  of  the  defendant  being  charged  with  a 
felony;  but  it  is  his  duty  to  take  the  prisoner  before  the  jus- 
tice who  issued  the  warrant,  as  there  is  no  provision  made  for 
admitting  the  defendant  to  bail  for  his  appearance  at  the 
District  Court  until  after  the  preliminary  examination,  or 
waiver  thereof,  nor  by  any  magistrate  in  any  other  county 
than  that  in  which  the  warrant  for  arrest  issued.  State  v. 
Cannon,  34  Iowa,  323. 

WRIT  OF  EEROR 

A  writ  of  error  will  lie  in  all  criminal  cases  in  behalf  of  a 
defendant  from  a  superior  and  courts  of  record  to  the  Su- 
preme and  highest  tribunal  of  a  State.  State  v.  Van  Hot* 
t07i,  26  Iowa,  406;  People  v.  Coming,  2  N.  Y.,  9;  Com,  v. 
Cummings,  3  Cush.,  212.  While  it  cannot  be  maintained  in 
behalf  of  the  State.  Com.  v,  Harris,  2  Virginia  Oases,  202; 
State  V.  Royal^  1  Scam.,  111.,  557;  State  v.  Reynolds,  2  Hay- 
wood's Teuu.,  R.,  110;  People  v,  Comstock,  8  Wend.,  649. 

To  inferior  and  justice's  courts. 

The  question  may  be  considered  as  settled  at  least  in  Iowa, 
that  the  proper  mode  to  review,  in  the  District  Courts,  errors 
committed  by  justices  and  inferior  tribunals,  must  be  by 
writ  of  error  and  not  appeal.  Section  4703,  Code  of  1873, 
title  Justices  of  the  Peace  and  their  courts,  provides:  "No 
appeal  from  the  judgment  of  a  justice  of  the  peace  in  a 
criminal  case  shall  be  dismissed."  Again,  where  a  defendant 
was  tried  before  a  justice  on  a  charge  of  an  assault  and  bat- 
tery, being  found  guilty  and  appealed,  the  court,  per  Bald- 
win, C.  J.,  say:     "Several  errors  are  assigned,  which  strike  at 
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tlie  irregularity  of  the  proceedings  before  the  justice,  such  as 
the  faihire  upon  the  part  of  the  prosecution  to  have  the  infor- 
mation  read  to  defendant,  or  a  plea  of  not  guilty  to  be  entered 
of  record  by  the  justice.  These  questions  were  all  waived  by 
the  appeal  and  tlie  cause  stood  for  trial  de  novo  upon  its  merits 
in  the  District  Court  Rev.,  section  5100."  State  v.  JUc- 
Coinhsy  13  Iowa,  426.  This  section,  5100,  as  cited  by  the 
court  in  this  case,  is  section  4702,  Code  of  1873,  and  still  in 
force.  It  is  also  held  that  the  remedy  by  appeal  does  not  take 
away  the  remedy  by  writ  of  error.  Barnett  v.  State ^  36  Me., 
198.  The  writ  of  error  has  also  been  recognized  by  our 
courts.  State  v.  Nichols^  5  Iowa,  414;  State  v.  Rooney^  37 
towa,  30.  The  direct  question  was  not  raised  in  those  cases,  but 
they  were  rather  based  on  sections  2349,  2350,  Code  of  1851, 
which  are  copied  in  the  Code  of  1873,  as  sections  3597  and 
3598,  in  addition  to  what  we  concede  to  be  the  well  settled  law 
in  favor  of  the  allowance  of  writs  of  error.  This  question  is 
now  pending  in  the  Iowa  Supreme  Court,  where  the  only 
point  made  is  as  to  whether  a  writ  of  error  lies  to  inferior 
courts,  in  State  v,  Fllnn^  submitted  at  the  December  term, 
1878,  and  opinion  to  be  filed  at  the  March  term,  1879,  at 
Council  Bluffs. 

Form  of  an  Ai&dATit  for  Writ  of  Error. 

State  of  Iowa,  \  Before  ....  a  Justice  of  the  Peace  of  .  .  •  township, .  .  . 

V.  \     county,  Iowa. 
J  Affidavit  for  writ  of  error, 

I,  .  .  .  being  duly  sworn,  upon  oath  do  say  that  I  am  the  defendant  in  the  above 
entitled  cause;  that  on  the  .  .  .  day  of  .  .  .  ,  18  . . ,  an  information  was  filed  before 
the  justice  above  named,  charging  me  with  the  crime  of  .  .  .  ,  whereupon  the  said 
justice  issued  his  warrant  of  arrest,  by  virtue  of  which  I  was  arrested  and  brought 
before  said  justice,  and  required  to  plead;  whereupon  I  caused  to  be  filed  an  affida- 
vit and  motion  for  a  change  of  venue,  which  is  in  words  and  figures  following, 
[here  copy  affidavit  for  change]  which  motion  and  affidavit  siid  justice  overruled,  to 
which  ruling  I  at  the  time  excepted.  I  thereupon  caused  to  be  filed  a  demurrer  to 
the  information  (or  motion,  as  the  case  miy  be)  which  demurrer,  or  motion,  the  said 
justice  overruled,  to  which  ruling  I  excepted  at  the  time.  I  thereupon  plead  not 
guilty,  and  was  compelled  to  proceed  to  trial,  and  upon  the  hearing  of  the  cause  was 
adjudged  guilty,  and  sentenced  to  pay  a  fine  of  .  .  .  dollars,  to  all  of  which  I  ex- 
cepted, and  file  this  affidavit  as  my  complaint  for  the  errors  committed  in  this  cause, 
as  follows : 

1.  The  said  justice  erred  in  overruling  this  affiant's  motion  for  a  change  of  venue. 

2.  The  said  justice  erred  in  overruling  this  affiant's  demurrer  [here  give  such 
other  reasons  as  are  applicable  to  the  case],  and  affiant  therefore  stales  that  he  was 
erroneously  convicted  of  said  crime. 

Subscribed,  sworn  to,  etc. 

Where  the  defendant  files  his  aflSdavit  for  a  writ  of  error  to 
suspend  the  sentence  of  the  court,  it  is  necessary  that  the  de- 
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fendant  should  file  at  once,  the  same  as  in  case  of  an  appeal, 
instead  of  an  appeal  bond,  a  supersedeas  hondj  to  stay  all 
proceedings  until  said  errors  complained  of  can  be  heard  in 
the  District  Court.  Which  bond  may  be  in  the  following 
form : 

We.  the  undersigned  .  .  .  ,  as  principal,  and  ....  as  surety,  acknowledge  our- 
selves indebted,  and  by  this  undertaking  bind  ourselves,  severally  and  jointly,  well 
and  truly  to  pay  unto  the  State  of  Iowa  the  sum  of  .  .  .  dollars,  upon  conditions 
as  follows :  Whereas  the  said  .  .  .  first  named  was  convicted  on  a  charge  of  .  .  , 
on  the  .  .  .  day  of  .  .  .  ,  before  ....  a  justice  of  the  peace  of  .  .  .  township, 
.  .  .  county,  Iowa,  and  sentenced  to  pay  a  fine  of  .  .  .  dollars,  and  whereas  the 
said  defendant  has  declined  to  pay  said  fine,  and  is  about  to  file  in  the  office  of  the 
Qerk  of  the  District  Court  of  .  .  •  county,  Iowa,  his  affidavit,  alleging  that  certain 
errors  were  committed  in  the  proceedings  had  before  said  justice,  wherein  the  State 
of  Iowa  was  plaintiff  and  the  said  .  .  was  defendant,  and  asking  that  a  writ  of 
error  be  issued  to  said  justice,  to  certify  up  all  the  proceedings  in  said  cause  had. 
Now,  if  the  said  .  .  .  shall  appear  at  the  next  term  of  the  District  Court  in  and  for 
said  .  .  .  county,  Iowa,  and  prosecute  the  said  errors  complained  of.  and  comply  in 
all  respects  with  the  orders,  judgment  and  directions  of  said  District  Court,  then  this 
obligation  to  be  void. 


The  within  bond  is  by  me  this  day  approved. 

yP' 

.  The  bond  should  be  in  such  sum  as  may  be  deemed  neces- 
sary and  sufficient  to  procure  the  attendance  of  the  defendant 
at  the  next  term  of  the  District  Court  of  tlie  proper  county. 
A  notice  to  the  prosecution  of  the  suing  out  of  this  writ  is 
unnecessary. 

Upon  the  filing  and  approval  of  such  bond,  the  defendant 
must  be  discharged. 

Heabino  in  the  district  court. 

On  the  hearing  of  a  writ  of  error  from  a  justice,  the  court 
should  only  notice  and  pass  upon  such  errors  as  are  assigned 
by  the  defendant,  and  should  not,  upon  its  own  motion,  notice 
or  pass  upon  errors  not  assigned.  Santo  et  al.  v.  State^  2 
Iowa,  165;  State  v.  NicholSy  5  Iowa,  413, 
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Newberry 26  467 

Newland 7  242 

Nichols 6  413 

Nicholls 38  HI 

Nickerson  ...    .46  447 

Nuisance 41  430 

Orton 4  Gr.  140 

Our  House ....    4  172 

Ochselschlager  .   .  38  la.  297 

Ochselschlager  .   .  40  151 

Odell 42  75 

O'Hagan 38  404 

O'Niel 23  273 

Orwig 24  103 

Osbom 28  10 

Osborn 45  425 

Ostrander  ....  28  34 

Paris 2Gr.  449 

Peterson 3  74 

Painter  &  Landy  .  40  la.  298 

Parish 22  285 

Patton 19  458 

Pitts 11  345 

Peirce 8  232 

Pepper 11  347 

Poison 29  133 

PoUand 11  567 

Pollard 2  669 

Postlewait ....  14  447 

Potter 28  654 

Potter 28  556 

Potter 30  587 

Pratt 20  268 

Prine 26  232 

Putnam 35  662 

Quick  &  Mullan  .  10  461 

Ross Morris  164 

Ray 1  Gr.  316 

Reddan 4  137 

Richroan 2  632 

Romp 3  276 

Rankins 8  1a.  356 

Rattcliflf 32  189 

Raymond  ....  20  584 

Redman 7  329 

Reed 45  469 

Reid 20  114 

Reidel 26  431 

Reily 40  697 

Richards 33  420 

Riley 28  647 

Robinson  ....  28  614 

Roben 29  424 


▼ox..  FAOB. 

State  V.  RoUett 6  Iowa  535 

Rorabacher  ...  19  155 

Ross 21  467 

Ross&  Mann.  .  .  21  468 

Roth 17  339 

Ruhl 8  449 

Rutter 1  99 

Ryan 4  349 

Ryan 34  601 

Switzer Morris  302 

Seamans  ....    1  Gr.     419 

Smith 4Gr.     189 

Sanders 2  230 

Sanders 30  la.      582 

Santo 2  189 

Salter 8  421 

Schaunhurst ...  34  547 

Schill 17  263 

Schilling 10  106 

Schilling 14  458 

Schlagel 19  169 

Seaton 8  139 

Shannahan 22  435 

Sharp 2  454 

Shaver 21  486 

Shaw 36  199 

Shaw 23  317 

Shawbeck  ....    7  323 

Shehan 32  89 

Shealey 15  405 

Shellady 8  542 

Sheppard  ....  10  126 

Shinkle 40  131 

Shupp 16  36 

Sipult 17  575 

Smith 27  565 

Smith 7  245 

Smith 46  670 

Snyder 26  208 

Spangler  ....  40  365 

Spurbeck  ...    .44  667 

St.  Qair 17  149 

Stanley 33  526 

Stapp 29  651 

Sterling 34  443 

Stevens 30  391 

Stewart 7  600 

Stickley 41  232 

Stifel 13  603 

Siingley  ft  NfcCor- 

mick 10  488 

StoUer 38  321 

Stone 40  547 

Stratton 17  422 

Stucker 33  396 

Stucker 38  394 

Stutdz 20  82 

Stutz 20  488 

Squires 24  340 

Sutherland  ...  .80  570 


Tait  ft  Tait 
Talley  ,  .    , 


22 

18 


141 
372 
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TOL.  FAOB. 

Sute  V.  Tarr 28  la.  398 

Taylor 15  274 

Tcnney 9  437 

Thompson  ....    9  190 

Thompson  ....  19  299 

Thompson  .      .  .  31  393 

Thompson.    .   .   .  45  414 

Thompson  ....  46  699 

Tomlinson 11  402 

Tnilock 1  516 

Tucker 34  485 

Tucker 20  508 

TuUey 18  88 

Turner 19  145 

Tweedy 5  435 

Tweedy 11  351 

Twogood 7  253 

Upton 5  466 

Utley 13  593 

Vance 17  138 

Van  Fleet   ....  23  27 

Van  Horton  ...  26  402 

Van  Pelt 11  90 

Vaughn 6  369 

Vaughn 29  286 

Vincent 24  570 

Vcrden 24  126 

Voight 17  117 

Wau-kaw-chaw- 

neek-kaw  .   .    .    Morris  332 

Warren 1  Gr.  108 

Wells 2  Gr.  404 

Winfield 3  Gr.  339 

Wade 20  la.  82 


state  V.  Walker 40  la.     217 

Walters 5  607 

Walters 45  389 

Washburn  ....  11  245 

Watkins 27  415 

Watrous 13  495 

Warner 25  200 

Warren 34  453 

Way 15  596 

Webb 25  235 

Webb 26  262 

Wells 46  662 

Welpton 34  144 

White 4  449 

White 32  17 

White 34  583 

White 40  316 

White 45  325 

WhoUeban   ....  22  298 

Wilcox 42  707 

Wiel 10  149 

Wier 23  134 

Wilson 8  408 

Wilson 22  866 

Willis 9  582 

Williams 20  98 

Williams 8  533 

Wood 17  19 

Wood 46  116 

Wooderd  ....  20  544 

Woodson 41  425 

Woolsey   ....  30  251 

Wrockledge  ...    1  169 

Young 26  122 

Zomkkopf .   .    .   .    4  Gr.    120 
Zeibert 40  la.    176 


TABLE  OF  TOPICS. 


ABORTION. 

TOL. 

SUte  ▼.  HoUenbeck  .  ...  36  Iowa  113 
Moore 26  130 

ADULTERY. 

Sute  Y.  Baldy 17  Iowa   39 

Bennett 31  24 

DiDgec IT  232 

Hayxen 39  649 

Roth 17  339 

Sanders 30  582 

Wilson      ...   .22  366 

AIDING  TO  CONCEAL  GOODS. 

State  V.  Dockstader  ...   .42  Iowa  436 

Turner 19  145 

Upton 5  466 

ARSON. 

State  V.  Fidment 35  Iowa  541 

iohnson 19  231 

foffitt 31  317 

Smith 28  665 

Tennery    ....    9  437 

ASSAULT. 

State  V.  Douglass  .   .    .  .    1  Gr.     560 
McCiintock.  ...    1  393 

Murray 41  Iowa  680 

Orton 4  140 

ASSAULT  AND  BATTERY. 

State  V.  Hitman 13  Iowa  486 

Burdick 9  402 

Carpenter  .   .    .   .  23  606 

Chovin T  204 

Cook I  Gr.       39 

Cuddy 40  Iowa  419 

Gibson 29  296 

Glass 9  326 

Hodnutt IS  437 

Hughes 4  666 

Kinney 41  424 


rots,         TAQM 

State  ▼.  Leyden 13  Iowa  434 

Lee 37  403 

McQintock ....    8  204 

McCombt ....  13  426 

MUler 4  605 

Mohlia 31  698 

Mizner 45  248 

Tait  &  Tait  .  .  .  22  141 

Twogood  .   .    .   .    T  263 

ASSAULT    WITH    INTENT   TO    COMMIT 
BODILY  HARM. 

State  V.  Binder 5  Iowa  468 

Brennan  et  al  .   .46  697 

Cokley 4  479 

Foster  .   .  .*.  ...  33  525 

Hall 4  73 

Keitler 4  291 

Malcolm 8  413 

Myres 19  517 

P^sh 22  285 

Reddan 4  137 

Seamans  .   .     .   .    1  Gr.  419 

White 32  Iowa   17 

Winfield.   .       .   .    3  Gr.  339 

ASSAULT  WITH  INTENT  TO  KILL. 

State  V.  Collins 32  Iowa   37 

Dixon 3  417 

James 45  412 

Tarvis 21  45 

Mumfer 43  683 

Newberry 26  46T 

Poison 29  133 

Rankin 8  366 

Sheppard  ...    .10  126 

Stickley 41  232 

White 41  316 

White 45  325 

ASSAULT    WITH    INTENT    TO  COMMIT 

RAPS. 

State  ▼.  Cross 12  Iowa   67 

Eroeigh 18  122 

Warner 26  200 

Walters 46  389 
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ASSISTING  PRISONERS  TO  ESCAPE. 

TOZ..  FAOa* 

State  ▼.  Bates 23  Iowa   97 

BEER—ILLEGAL  SALE  OF. 

SUte  T.  King 37  Iowa  482 

Weir 33  134 

BIGAMY. 
State  V.  Williams  .   .    .   .  20  Iowa    98 

BOUND  OVER  TO  KEEP  THE  PEACE. 

Sute  V.  Ellis 3  Iowa  217 

Gribblc 3  219 

Holliday 22  397 

BURNING  PROPERTY. 
Sute  V.  McCoy 20  Iowa  282 

BURGLARY. 

Sute  V.  Arthur 39  Iowa  831 

Bell 29  318 

Elliott 15  73 

Hardin  &  Henry  .  48  823 

Hayden 45  II 

Knight 19  95 

Maxwell 42  208 

McFarland  .   .     .47 

Moran 34  453 

Morrisey   ....  22  158 

Postlewait  ....  14  447 

Reid 20  114 

Rorabacher  ...  19  155 

Switier Morris  302 

Warren 84  Iowa  453 

Walker 41  217 

Willis 9  582 

CONSPIRACY. 

Sute  V.  Flinn 28  Iowa   28 

Harris  &  Folsom  .  38  242 

Jones 13  269 

Potter 28  655 

Ryan 31  801 

S^terling 34  443 

Stevens 30  391 

CONCEALING  STOLEN  GOODS. 
Sute  V.  St.  Clair 17  Iowa  149 

COUNTERFEITING. 

Sute  V.  Barriett 8  Iowa  537 

Callandine  ....    8  290 

Myres 10  448 

Williams   ....    8  633 

DEFACING  BUILDINGS. 

Sute  V.  Brandt 14  Iowa  181 

,  Hokenberry       and 

Brandt  ....  11  269 

Housun 4  Gr.     437 


DEFILEMENT. 

Toil.  FAOS. 

Sute  V.  Hussey 7  Iowa  409 

Pollard 2  5G9 

DISTURBING  WORSHIPPING  CONGREGA- 
TIONS. 

Sute  V.  Smith 4  Gr.     189 

DISBARRING  ATTORNEYS. 

Sute  V.  Oarke 48  Iowa  155 

Stewart 7  600 

EMBEZZLEMENT. 

Sute  V.  Brandt 41  Iowa  59t 

Bryan 40  379 

Collins 20  87 

Foster 11  291 

Gibbs 39  319 

Orwig 24  103 

Stoller 38  321 

Stone 40  647 

ENTICING  UNMARRIED  FEMALES.* 
Sute  V.  Ruhl 8  Iowa  449 

EXCITING  DISTURBANCE. 
State  V.  Green  et  al.   .  .  .18  Iowa  239 

EXPOSING  CHILD. 
Sute  V.  Smith 48  Iowa  870 

FALSE  BRANDS  AND  MARKS. 

State  V.  Burge 7  Iowa  255 

FALSE  PRETENSES. 

State  V.  Dowe 27  Iowa  273 

Foster 40  303 

Joaquin 43  131 

Lewis 45  20 

Moore 16  412 

Reidel 28  431 

Ross Morris  184 

Webb 28  Iowa  282 

Wilcox 42  707 

FORGERY. 

State  V.  Brainard 26  Iowa  672 

Egglescht 41  674 

Johnson  &  Johnson  28  41 3 

Nicholls 38  111 

Peirce 8  232 

Stratton 27  422 

Thompson  ....  19  299 

Vaughn 29  288 

Wooderd  ....  SO  644 
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GAMBLING  HOUSES. 

VOL.        rAOS. 

State  V.  Accola 11  Iowa  346 

Bishell 39  42 

Bitting 13  600 

Cure 7  47» 

Hedge 18  581 

Jolly 7  480 

Middleton  ....  11  247 

Paris 2  Gr.     449 

Vanvleet  .   .     .   .  23  Iowa    27 

GAMBLING. 

State  V.  Book 41  Iowa  550 

Cooster 10  453 

Crogan 8  523 

Glover 3  Gr.    248 

Leicht 17  Iowa    29 

Nichols 5  413 

Romp 3  Gr.      276 

^tAVING  POSSESSION  OF  COUNTERFEIT 
MONEY. 

State  V.  Arthur 21  Iowa  324 

Arthur 23  430 

Crawford  ....  11  143 

Pepper 11  347 

Washburn  ....  11  246 

HIGHWAY— OBSTRUCTION  OF. 

State  V.  Anderson  .   .     .   .  39  Iowa  275 

Berry 12  59 

Capps 4  503 

Crow 30  558 

Glass 42  56 

Green 41  693 

Gould 40  372 

Harrow 1  Gr.     440 

Hamilton  ...     .42  Iowa  655 
K.  C.  &  St.  J.  &  C. 

R.  R.  Co  .   .   .  45  139 

Kimball 23  533 

Kinney 39  226 

Lane 26  224 

McGee 40  595 

Molly  ......  18  527 

Prine 25  232 

Ratcliff 32  189 

Robinson  ....  28  514 

Shinkle 40  131 

Snyder 25  208 

Tucker 36  485 

Welpton  ...   .34  145 

HOUSE  OF  ILL-FAME. 

State  ▼.  Alderman  .   .     .   .  40  Iowa  375 

Chartrand  ....  36  .691 

Donnicker  ....  35  340 

Hand 7  412 

Mullan 35  199 

Pearsall 43  630 

Shaw 35  566 

42 


INCEST. 

TOI^  PAOB. 

State  V.  Hiller Morris  330 

Schaunhurst ...  34  Iowa  547 
Thompson  ....  46  699 

Tucker 20  508 

ILLEGAL  VOTING. 

State  V.  Douglass 7  Iowa  413 

Minnick 15  124 

Shealey 15  405 

INTOXICATING  LIQUOR— SALE  OF. 

State  V.  Axt 6  Iowa  511 

Bartinger  .   .    .   .  31  601 

Baurose I  374 

Beekman  ....    4  452 

Brown 10  149 

Brindle 28  512 

Carney 20  82 

Clark 5  509 

Devin 4  444 

Dixon 4  381 

Findley 45  425 

Franks  ......    1  Gr.  541 

Frout 10  Iowa  149 

Goods 3  566 

Geebrick 5  492 

Hartman 10  589 

Herring 1  206 

Hintermeister .  .   .    1  102 

Hunt 20  82 

Kehier 6  399 

Neeper 3  Gr.  337 

Peterson  ......    3  74 

Potter 30  Iowa  587 

Rollett 6  535 

Shaw 23  317 

Schilling 10  106 

Stutz 20  486 

Vaughn 5  369 

Vanpelt 11  90 

Walters 5  507 

Wade 20  82 

Weil 10  149 

Wrockledge  ...    1  109 

Zumhoff 4Gr.  526 

INTOXICATING  LIQUORS— KEEPING 
WITH  INTENT  TO  SELL. 

State  V.  Ballingall 42  Iowa    87 

Bryan 4  352 

Garretson  ....    4  339 

Lot  No.  294  ..   .    1  507 

Sanders 1  230 

Santo 2  189 

Vaughn 5  369 

Verden 24  126 


INTOXICATING 


LIQUORS — ACTION  IN 
REM. 


State  ▼.  Bryan  .   .   . 
House  No.  2 


4  Iowa  350 
4Gr.      172 
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INTOXICATING  UQVOR— SEIZURE   OF. 

TOL.  FAOB. 

State  V.  Thompson  .  .  .  •    1  Iowa   S9 

INTOXICATION. 

State  T.  Bigelow 19  Iowa  459 

Fleming 13  443 

Psatton 19  458 

LARCENY. 

State  ▼.  Arnold 13  Iowa  482 

Banks 43  595 

Bernard 44  2S4 

Bixbv 89  465 

Bond 8  540 

Bonsel 1  Gr.    113 

Bowers IT  Iowa   47 

Brady ST  126 

Brown 25  561 

Camahan  ....  IT  256 

Chambers .   .    .   .    2  Gr.     309 

Church 8  Iowa  253 

Copper Morris  190 

Cox 10  Iowa  351 

Cruise 19  312 

Cunningham  ...  21  433 

Daniels 41  700 

Dawson IT  584 

Dutell 4  Gr.     125 

Emmis 8  67 

Everst Morris  206 

Fay 48  Iowa  651 

Fortner 48  494 

Green SO  425 

Gvyer 6  263 

Hamilton  .   .  .    .  3S  572 

Hart S9  269 

Hilton  &  Gordon  .  SS  241 

Hokenberry  ...  80  505 

Hoppe 89  468 

Homton S6  80 

Howard  &  Cress  .10  102 

Hunt 45  673 

Johnson 4  Gr.       65 

Jones 10  Iowa  207 

Jones 88  10 

Karbrich  ....  39  277 

May SO  806 

McKean 88  343 

McKinzie  ....  18  573 

Merchant 88  875 

Moran 8  399 

Mullan 80  204 

Munson 4  Gr.     483 

Osbom 28  Iowa    10 

Osbom 45  425 

Painter  &  Lindy  .  40  298 

Pitts 11  845 

Pratt 20  268 

Quick  &  Mullan  .  10  451 

Ray 1  Gr.     316 

Ross  &  Mann  ...  SI  Iowa  488 
Satter 8  421 


TOL.  FAOl. 

Stale  ▼.  Schlagel 19  Iowa  169 

Sipult IT  575 

Smith            ..  .   .    T  245 
Siingley  &  McCor- 

mick 10  488 

Swearengen  ...  48  336 

Taylor 25  275 

Thompson  ....  45  414 

Warren 1  Gr.  108 

Wilson 8  Iowa  408 

Wood 46  116 

Woolsey  ....  30  251 

MURDER. 

State  ▼.  Boyle 28  Iowa532 

Chambers  ....  89  179 

Decklotz 19  448 

Elliott 45  486 

Farr 88  553 

Felter 25  68 

Felter 82  50 

Fonts 4  Gr.  500 

Gibbons      ....  10  Iowa  117 

GUlick T  291 

GUlick 10  99 

Gordon 8  410 

Harriman  ....    3  Gr.  272 

Hinkle 8  Iowa  380 

Johnson 8  527 

ones 1  396 

Leeler 28  551 

Kennedy SO  571 

Knouse ZZ  365 

Lawrence 38  52 

Leinhart  .   .    .  .  J^3  314 

McCombs  ....  18  44 

McCormick  .   .     .ST  403 

McNally   .   .    .  .  3S  581 

Mooney 10  50T 

Moran T  83T 

Morphy 83  S71 

Nash SGr.  28T 

Nash 10  Iowa    81 

Nash  &  Redout     .    T  351 

Neeley SO  108 

Nettlebush ....  SO  258 

O'Niel 28  2T3 

Ostrander  .   .    .   .  18  443 

Reily 40  89T 

Sharp S  454 

Shellady 8  502 

Spangler  ...    .40  365 

Stanley 88  52 

Thompson  .        .81  893 

Trulock 1  516 

Tweedy 11  351 

Tweedy 8  485 

Vance IT  138 

Vmcent S4  5T0 

Watkins 41  425 

Wells SGr.  404 

Woodson  •  .    .  •  ST  Iowa  415 

Zeibert 4*  ITO 
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LEWD  AND  LASCIVIOUS    COHABITA- 
TION. 

TOXi.        FAax. 

State  V.  Clinch 8  Iowa  401 

Lyon 10  340 

Marvin 12  499 

LEASING     HOUSE    FOR   PROSTITUTION. 

State  V.  Abrahams  ....    6  Iowa  119 
Gebhardt   ....  13  473 

Lyon 39  379 

LEASING  A  HOUSE  KNOWING   IT  TO  BE 
USED  FOR  PROSTITUTION. 

State  V.  Abrahams  ....    4  Iowa  542 
MANSLAUGHTER. 

State  V.  Abarr 39  Iowa  186 

Benham 23  159 

Burke 30  331 

Davis 41  311 

Fraunberg.  ...  40  556 

Grable 2  Gr.     559 

Kennedy  ....      20  Iowa  569 

Shannaban 22  435 

Thompson  ....    9  190 

Winthrop.   .    .   .  43  619 

MAIMING  AND  DISFIGURING. 

State  V.  Benham I  Iowa  542 

Enslow 10  116 

Harris 11  414 

Johnson 2  549 

MAKING    AND    PASSING  COUNTERFEIT 
MONEY. 

State  V.  McPherson  ....  9  Iowa   54 

MALICIOUS  MISCHIEF. 

State  ▼.  Delongetal  ...  12  Iowa  458 
McDermott  ....  36  107 

Wholeham  ....  22  297 

MALICIOUS  TRESPASS. 

SUte  v.  Gigher 23  Iowa  318 

McConkey  .     .   .  20  576 

Shaffer 21  486 

Watrous  ....  13  495 

Vanhorton   ...  26  402 

MISCONDUCT  IN  OFFICE, 
State  V.  Conlee  et  al .    .  .  25  Iowa  238 


MINORS  REMAINING  IN  SALOONS. 
State  V.  Dirrichs 42  Iowa  196 

MALICIOUS  THREATS  TO  EXTORT. 

Sute  T.  Young 26  Iowa  122 


NUISANCE— UQUOR  CASES. 

VOL.        PAOS. 

State  V.  Adams 20  Iowa  487 

Allen 32  248 

Allen 32  491 

Aosaiem 15  45 

Bailey 31  598 

Bauchmao  et  al  .  20  497 

Becker 22  577 

Becker 20  439 

Beneke 9  806 

Brown 25  592 

Camagy 20  83 

Clark 30  168 

CoUins 11  141 

Curley 34  593 

Donevan 41  587 

Douchy 8  397 

Eosley  et  al  .   .   .10  149 

Finan 10  21 

Freeman 27  334 

Guissenhaus  ...    .20  228 

Garlock 14  444 

Hannen 34  598 

Harris 10  442 

Harris 27  429 

Harris 33  356 

Harris 36  137 

Harris 36  268 

Harris 40  95 

Hass 22  193 

Hedge 22  601 

Hunter 33  361 

Hutchinson  ...  27  218 

Jngalls  &  King  .   .  17  8 

Jordan 39  387 

Kraft 10  331 

Kreig 13  462 

Laffer      ....      38  422 

Layden 25  195 

Leban 34  503 

Leis 11  417 

Little 42  51 

Mailing  .....  11  240 

McCleary  ....  17  46 

McGraw 11  112 

Mercer 19  570 

Mercer 32  405 

Minnikie 7  337 

Munzenmaier  ...  24  1 26 
Norris  House  ...    3  Gr.     514 

Nuisance 41  Iowa  430 

Ochselschlager  .   .  38  2U7 

Ochselsch lager  et  al  40  151 

Odell 42  75 

Our  House..   .   .    4  Gr.      172 

Potter 30  Iowa  587 

Reininghaus  ...  43  14f 

Roben 39  424 

Schilling 14  457 

Shawbeck  ....    7  323 

Spurbeck  ...    .44  667 

Stapp 29  551 

Stucker 33  396 

Wilson 43  688 
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NO  CRIME  STATED. 

State  ▼.  Carothcrs 1  Gr.     4«4 

Geiger 6  Iowa  484 

Gcddis 1  43 

Grady 4  462 

Ruttcr 1  99 

NUISANCE— CATTLE  YARDS. 
SUte  V.  Kastcr  •  •   •    .   .  35  Iowa  222 

NUISANCE— MILL  DAMS. 

Stotc  V.  Close IGr.      248 

Moffitt 35  Iowa  670 

NUISANCE— ACTION  IN  REM. 
State  V.  Harris 40  Iowa   »6 

NUISANCE— DISORDERLY  HOUSES. 

Stote  V.  Mauer 7  Iowa  407 

Webb 25  235 

Wells 46  «62 

OBSTRUCTING  RAILROAD  TRACKS. 
State  V.  Hessenkamp  ...  17  Iowa    26 

OPPRESSION  IN  OFFICE, 
State  V.  Beavans 37  Iowa  179 

PERJURY, 

State  V.  Aikens 32  Iowa  403 

Kinley 43  294 

McKinney.  .   .   .  42  205 

Morgan Morris  341 

Morse 1  Gr.     503 

Newton 1  160 

Nickerson  ...    .46  Iowa  447 

O'Hagan 38  504 

Raymond  ....  20  584 

Schill 27  263 

Seaton 8  139 

Shupp 16  36 

Voight 27  117 

Wood 17  19 

PASSING  COUNTERFEIT  MONEY, 

Sute  Y.Buckley 2Gr.     162 

Donnel 11  Iowa  452 

Morris 36  272 

Newland 7  242 

RIOT. 

6tate  ▼.  Cass  ........    2  Gr.     853 

Cook 1  57 


RESISTING  OFFICERS. 

State  V.  Flynn 42  Iowa  164 

Foster 10  435 

Freeman 8  432 

Lovell 23  304 

Putnam 35  562 

RECEIVING  STOLEN  GOODS. 

Sute  V.  Hull 26  Iowa  293 

Mayer 45  698 

RAPE. 

Sute  V.  Comstock 46  Iowa  265 

Farr 28  398 

Mylor 46  192 

Newton 44  45 

Richards 33  420 

Tomlinson  ...  11  402 

ROBBERY. 

Sute  ▼.  Carr  &  Brown  .   .  43  Iowa  419 
Dempster  ....  43  686 

HoUoway.   .     .   .  41  201 

SEDUCTION. 

Sute  ▼.  Andre 5  Io«ra  389 

Ballinger 10  369 

Boke 5  430 

Bowman 45  418 

Carron 18  372 

Groom 10  311 

Haven 43  181 

Kingsley  .   .     .   .  39  439 

Shehan 32  89 

Sutherland  ...  .30  570 

TuUey 18  88-372 

SOLEMNIZING     MARRIAGES    WITHOUT 
LICENSE. 

Sute  V.  White 4  Iowa  449 

STATE.  APPEAL  BY. 

Sute  V.  Bernard 8  Iowa  179 

Clark 7  439 

Kinney.   :     .   .   .  1  49 

Myres 1  50 

Reed 5  297 

Verwayne  ....  1  53 

THIEF— NOTORIOUS. 
Sute  V.  Riley 28  Iowa  547 

WILLFUL  INJURY  TO  BUILDINGS. 

Sute  V.  Brandt 14  Iowa  181 
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Abatement,  plea  of— turning  states  evidence 466 

Abandonment  of  child IM 

Abduction 1 

Abortion 2 

Accessories 4 

Acceptance  of  bribes  by  officers 9 

Accomplice  as  a  witness 442 

Adultery 10 

Administering  drugs,  carnal  knowledge 67 

Advertisements,  destruction  of  prohibited.  Sec.  3987 205 

Admissions  of  a  prisoner,  murder  cases 247 

Adulterated  food,  liquors  and  medicines,  sale  of 22fl 

Adjournments  and  special  terms  of  court 387 

Administenng  drugs  to  a  pregnant  woman,  abortion 2 

Affray 14 

Affidavits,  false  making  of 107 

Aggravation,  evidence  in  relation  thereto 670 

Aiding  prisoner  to  escape 37 

Altering  brands,  marks  and  stamps  ...•• 16 

Alibi,  as  a  defense 429 

Alien,  juror,  cause  for  setting  aside  indictment 615 

Amending  indictment  and  information 622 

Animals,  torturing 87 

killing,  maiming  and  disfiguring 163 

impounding  without  food  or  water 143 

diseased  running  at  large  prohibited 144 

dead  throwing  into  streams 369 

Appropriating  in  excess  of  sum  appropriated,  punished 17 

Appearance  of  prisoner  pleading  by  time  of  trial 399 

Appropriation  for  State  institutions  shall  not  be  diverted 17 

Appeal  bond,  notice  of 393 

time  one  year,  Sec.  4522,  Supreme  Court  must  examine  records.  Sec.  4538 

does  not  lie  during  pendency  of  case  below.  Sec.  4522 397 

*   district  attorneys  have  control  while  in  court  below 397 

attorney  general  in  Supreme  Court 397 

payments  of  fine  waives  appeal 398 

by  state,  right  to  and  effect  of 398 

justice's  courts,  proceeding  and  trials  before  justice 572 

writ  of  error 646 

Arrest  of  judgment  failing  to  give  true  name  on  arraignment  is  no  ground  for 

arrest 403 

Argument,  opening  and  closing,  on  defense  of  insanity 431 

Arson,  burning  buildings 17 

Argimient,  opening  and  closing 388 

should  not  refer  to  the  fact  of  defendant  declining  to  testify 388 

Arrest,  by  whom  and  how  made 388 

without  a  warrant 388 
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Arraignment  of  a  defendant 399 

presence  of  prisoner  in  case  of  felony.  Sec.  4328 ;  misdemeanor,  Sec. 

4328.  waiver  of 400 

refusing  to  plead 400 

right  to  have  indictment  read 401 

time  of  trial  at  first  term 401 

appointment  of  counsel  Sec.  4332 

Assault  and  battery 24 

with  intent  to  commit  a  felony 27 

with  intent  to  commit  great  bodily  injury 28 

with  intent  to  maim,  rob  or  steal 33 

with  intent  to  commit  murder 28 

with  intent  to  commit  a  rape 35 

Assisting  prisoner  to  escape 37 

Assemblies,  unlawful  riots  and  disturbances 372 

Assignment  of  counsel  for  defense,  Sec.  4332 399 

Attorney  refusing  to  pay  money  over  to  clients 333 

assigned  to  defend.  Sec.  4332 399 

general  has  control  of  cases  when  In  Supreme  Court 39T 

as  witnesses,  confidential  communications 4AS 

fees  for  defending  criminals 39 

Auditor's  warrants  by  treasurer  discounting 89 

Bail 4W 

effect  of  giving  bail 403 

bailable  offenses i.  404 

-  voluntary  appearance  of  defendant 405 

in  case  of  death 405 

sufl!iciency  of  bond 405 

increase  of  bail 400 

upon  indictment  before  conviction 407 

after  conviction,  on  appeal  to  Supreme  Coturt 409 

deposit  of  money  instead  of  bail 435 

forfeiture  of  undertaking 470 

surrender  of  a  defendant 471 

undertaking,  when  liens 028 

Banks,  notes,  foreign  circulation  of  prohibited 05 

savings  banks « S4S 

Bastardy,  illegitimate  children 137 

Battery,  assault 24 

Bigamy      40 

Bills  of  exceptions 410 

of  lading,  making  false 107 

Billiard  saloons,  minors  prohibited  in 231 

Billiard  playing  for  money  or  property  is  gambling •....  153 

Binding  over  to  keep  the  peace S04 

Birds,  killing  of  unlawful 102 

Bodies,  dead,  disinterring 89 

Boats,  fraudulent  destruction  of ^ Itt 

injuries  to 203 

Boats  and  vessels,  taking  property  from 205 

Bond,  appeal  to  Supreme  Court 390 

Bonds,  official,  officers  failing  to  place  upon  record 277 

Books  and  pictures,  obscene,  sale  of  prohibited 353 

Boilers,  safety-valves,  neglecting  to  provide  for 259 

Board  of  health,  regulation  of • 385 

Boundary,  State  monuments,  injury  to 205 

Boxing  and  prize  fighting 27 

Box  and  casks  marked  by  others,  use  of 372 

Brands,  altering,  changing  and  counterfeiting 10 

Breaking  levees,  punished 200 

Breaking  trees  and  fences 140 

Bribes,  acceptance  of  by  officers  and  jurors 43 

Bribery,  offering  or  givmg  bribes 43 

Bribing  voters,  violations  as  against  the  right  of  suffrage  .   • 208 
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Bridges,  injuries  to • •••••• 203 

Bringing  paupers  into  State 45 

Buildings,  defacing  and  injuries  to.  Sec.  398S 206 

Buildings,  iujuries  to.  Sec.  4070 •    • 373 

Burden  of  proof  in  cases  of  self-defense 428 

Burglary 45 

Burning  buildings  and  other  property ••......  65 

Business,  transacting  without  license 370 

Carcasses  of  dead  animals,  throwing  into  streams  or  wells  .  •  •   •  • 869 

Canada  thistles 66 

Carnal  knowledge,  administering  drugs 67 

Carrying  concealed  weapons 67 

Care  of  insane  persons 88 

Canal,  injuries  to 208 

Capitol  square,  injury  to,  mining  near  by  prohibited 161 

Casks,  boxes  marked  by  others,  use  of 372 

Cemeteries,  and  protection  thereof  generally 69 

injury  to  any  property  therein 151 

Changing  brands,  stamps,  and  marks 16 

Chastisement,  teacher,  pupil,  assault  and  battery 26 

Cheating  by  false  pretenses 60 

Child,  female,  enticing  for  the  purpose  of  prostitution 99 

Child,  exposing  of 104 

Chattels,  goods,  destruction  of,  in  gardens  and  lands 204 

Change  of  venue  •• 412 

Challenging  jury 418 

Character,  good,  evidence  of,  always  admissible,  at  least  in  felonies 447 

Character  as  a  defense 427 

Circulating  foreign  bank  notes 65 

Cities,  general  regulations  affecting  towns  and  cities 134 

Circumstantial  evidence 442 

Concealed  weapons,  carrying,  unlawful 57 

Compelling  to  marry 66 

Compounding  felonies 66 

Conspiracy • 67 

Corrupt  solicitation 72 

Counterfeiting  marks  of  another 74 

Contempts •  74 

pardon.  Governor  has  power  to  pardon  in  imprisonment  for  ...   .  566 

Contracting  indebtedness  beyond  appropriation  punished 17 

Congregations,  disturbance  of 91 

Counterfeiting  and  forgery 119 

Conveyances,  fraudulent • 133 

Cock-pits,  keeping  of,  unlawful 157 

Corporation,  keeping  false  books 157 

College  farm,  selling  liquor 304 

Commission  of  offenses,  threats 364 

Constitutional  law,  legislative  power 424 

Compromising  offenses  by  leave  of  court 425 

Compensation  to  attorneys  for  defending  criminals 39 

Conduct  of  jury  after  submission  of  cause 425 

Conductors,  acts  as  a  defense  and  justification 439 

Costs  taxed  to  prosecuting  witnesses  on  indictment 479 

Commencement  of  trial  in  jeopardy 477 

Co-defendants  witnesses  for  each  other • 454 

Confessions,  voluntary  evidence 458 

Courts,  jurisdiction,  common  law,  insanity 539 

Common  law  applies  to  inferior  as  well  as  superior  courts <%•   •  ^31 

Convicts,  poor,  liberation  of ,.  537 

Courts,  jurisdiction  and  powers 541 

Condemnation,  liquor  cases  are  criminal  cases,  new  trial 555 

Conflict  of  evidence,  new  trial 558 

Continuance,  trial  on  issue  of  fact 626 

Contagious  disease,  stock  running  at  large  prohibited 144 
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Continuance  applies  to  State  as  well  as  defendant • 626 

Costs  on  joint  and  separate  tri  ils 632 

Courts,  adjournment  and  special  terms  of 387 

Cruelty  to  animals  by  torturing 87 

Cruelty  to  insane  persons 88 

Cuttings  of  hop-roots,  diseased,  importation  prohibited 144 

Criminal  actions,  dismissal  of..    •• • 435 

Dams,  injuries  to 203 

Day  and  date,  indictment 621 

Dead  bodies,  disinterring 89 

Defacing  and  injuries  to  buildings 205 

Defilement  of  a  woman 66 

Defacing  and  injuries  to  public  buildings .  205 

Defacing  and  destroying  proclamations,  notices,  advertisements  and  notifications,  205 

Dead  animals,  throwing  into  streams  and  wells 369 

Defense — 

character  of 427 

burden  of  proof  of  self-defense 428 

questions  not  raised  below • 428 

ignorance  of  law 428 

malpractice,  justification 429 

master,  apprentice 429 

railroad  conductors 430 

tresspass — deadly  weapons 430 

words,  justification 431 

insanity,  passion,  revenge 431 

reasonable  doubt 432 

self-inflicted  insanity 432 

insanity,  drunkenness 432 

Death,  resulting  from  mal-practice,  defense 429 

Deadly  weapon,  justification,  defense  ,   ,   ,       430 

Demurrer , 434 

Deposit  of  money  instead  of  bail 435 

Deceased,  statement  of 440 

Depositions  on  part  of  State  and  defendant  .   . 441 

Declaration  of  party  not  of  record 457 

Declarations,. dying 462 

Deadly  weapon,  indictment 621 

Degree  of  offenses,  indictment 528 

Destruction  of  boats,  fraudulent 133 

of  goods,  chattels  and  valuable  papers 205 

Discharge  of  fire-arms  near  enclosed  stock 88 

Discounting  auditor's  warrants  by  treasurer 89 

Disintering  dead  bodies 89 

Disturbing  worshiping  congregations 91 

Driving  stock  from  home  or  pastures 92 

Diseased  and  Texas  cattle — hop  roots  and  cuttings 144 

sheep,  horses  and  stock  importing  and  running  at  large  prohibited  .   .  144 

Disfiguring,  maiming  and  killing  stock -.  163 

Ditches  and  drains,  obstruction  of 206 

Digging  in  highway  prohibited 206 

Disfiguring,  maiming  a  human  being 220 

Diluted  milk,  sale  of • 353 

Disturbances,  unlawful 375 

District  attorney  control  of  cases  while  in  District  Court 397 

to  give  notice  of  his  intention  to  introduce  certain  witnesses   .  662 

Disagreement  of  jury  and  conduct 425 

Dischargl^  of  jury 426 

Dismissal  of  criminal  actions  before  and  after  indictment 435 

Disposal  of  property  stolen  or  embezzled 436 

Division  of  public  offenses 437 

Discharge  of  surety  on  surrender  of  defendant 471 

Disagreement  of  jury,  adjudication •   •   •   .   .  480 

Drugs,  administering  of,  carnal  knowledge • 67 
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Drankenness  as  a  defease B3 

punbhment  of,  See.  1548 .- 300 

Drainianddildics.'Obstructiaaof SOS 

Drunkards,  habi I ual  sellingliqui^rlo.  See.  1S39 in 

Druggrdtlquors.Jaleof                     Si3 

Driving  Blunusuiil  rales.  Sec  40T 373 

Dninkenneu.  iKaniiyASddcreiue.    .   -^ 433 

Drawing,  formation  and  challenges  of  juries , 4T3 

Ihieling S4 

Duly  of  officers  when  required  lo  do,  Eiilure  (bereot ZT4 

Duijiciiy,  indiclnscat filO 

Dying  declarations 4^3 

Election,  bribing.iliegat  voting Jgg 

indictment SIS 

mmbetcUmcnt      OS 

GmtieiJiWd  and  stolen  properly  disposed  of 4SS 

EmbeEiicTnenl   value,  new  trial 6S5 

EmpunelmE   grand  jury                        SOS 

Enlicine  reinalechiidfarlhep,irposGof  proslilulton B9 

Encomagfmenl  of  minors  in  saloons  prohibiled 831 

EnicirLg  viriuous  female  to  house  of  ill-lame 101 

EnEinrstoewinEuishfirea.lnjurie»lo,Sec  SOTS !03 

Error,  wiihoul  prejudice 438 

prcsumplion  of 438 

writ  of S4S 

Escape  of  prisoner lOI 

of  pnsonfr  suffering  of Seo 

Evidence  proo  of  oiher  crimes  inadmissible  In  rape  cases 3T 

statements  of  a  deceased  witness  in  murder  cases S4T 

admissions  of  a  prisoner  in  murder  cases !4T 

statement  of  deceased 440 

deposiiions  OTt  pari  o    Stale  inadmissible 441 

but  ari^  on  p-.irt  of  defendant 441 

reasonable  doilbl                  441 

opinions  when  acknisslble 441 

accompli™ 413 

objection,  waiver  of  improper  evidence 443 

in  assravalion  after  verdict . 443 

citcumslanlial  evidence , 443 

rebutting           443 

threats  of  adeceaaed  towatdaccuied ,    .  443 

Aigbl  of  prisoner 443 

sioiements  by  prisoner 443 

after  argument 443 

before  coroner , 441 

Wantornmiive 4U 

presumpiion  against  prisoner 444 

telegrams  admissible 444 

when  proof  of  otherfcloniea 444 

Inccmpetert  ....                444 

true  bill,  pvidenceof  finiling 620 

eiamjnalion  of  wlinesses,  and  witnesses  genetilly 444 

improper  quexlions 444 

loiilude 445 

after  caw  is  closed      443 

subsequent  statements 445 

leading  quelliani      445 

inioflciiion.  proper  to  examine  in  relation  Iberelo 445 

questions  priveliged,  series  iransaclions 448 

enmnalJon  as  to 448 

recalling  of  witnesses 448 

signs  and  tokens 444 

rebuttal 448 
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Bvidence-^what  is  rebuttal 447 

experts,  opinions  of  medical  experts 447 

character  admissible 447 

while  a  prisoner  not  admissible 448 

failure  to  give  evidence  of  good  character 448 

particular  acts  not  admissible 449 

evidence  of  good  character  admissible,  at  least  in  felonies 449 

doubtful  as  to  misdemeanors 449 

is  limited  to  the  time  indictment  is  found 459 

witnesses  bound  to  attend  in  criminal  cases 459 

are  paid  by  county 451 

who  competent 45S 

husband  and  wife 463, 454 

attorneys 465 

physicians,  ministers  need  not  disclose  confidential  communications  .  451,  454 

selfcrimination 453 

may  be  interrogated  as  to  previous  conviction 445 

impeachment  of 455 

moral  character 455 

prisoners  in  prison  may  be  witnesses.  Sec  3678 45S 

husband  and  wife  competent  for  each  other .  454 

impeachment  of 455 

State  cannot  impeach  witnesses  named  in  affidavit  of  defendant  for  con- 
tinuance    458 

several  depositions 458 

contradictory  statements 458 

witnesses  to  impeach 458 

impeaching  witnesses 455,  457 

declaration  of  party  not  of  record 457 

minutes  of  a  magistrate  on  prehminary  examinations 457 

immaterial  matter 457 

interpreter,  statement 458 

evidence  in  support  of  impeaching  witnesses 458 

voluntary  confessions 458 

lunatics  as  witnesses 458 

bonds  by  witnesses  to  appear  at  next  term 458 

confessions 459 

must  be  voluntary 459 

exceptions  to  rule 459 

made  out  of  court 400 

dying  declarations 462 

privelifrcd  communications 4o4 

laws  of  other  States,  how  proven 466 

general  declarations 465 

turning  State's  evidence 466 

prisoner  a  competent  witness  in  his  own  behalf 439 

Evidence  conflicting,  new  trial 568 

Exercising  oflicial  functions  after  suspension  .. ....  103 

Exposing  child 104 

Extortion  by  officers 165 

threats 222 

Experts 245 

Express  companies  must  establish  offices 333 

Exciting  disturbances .•••..   I   ...  3i 2 

Execution 467 

stay  of , 467 

Exceptions,  provisos,  indictment 523 

Exchange  by  judges 542 

Examination,  preliminary  .... 590 

False  pretenses,  cheating 60 

bills  of  lading,  affidavits  and  protests 107 

vouchers  by  warehousemen 108 

books  kept  by  a  corporation .  157 

entries  and  returns  by  officers ...*.....  202 
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False  weights  and  measures,  use  of 877 

Fast  driving  and  hcr<e  racing.  Sec.  4071 . 873 

Falsely  assuming  to  be  an  officer 108 

Failure  to  deposit  notary's  official  papers 107 

Felony,  assault  with  intent  to  commit 27 

Felonies,  compounding 00 

Felony,  arraignment,  cannot  be  waived,  Sec.  4328 309 

Felonies,  misdemeanors,  division  of 437 

Female  child,  enticing  for  the  purpose  of  prostitution ....  09 

virtuous,  enticing  to  house  of  ill-fame 101 

Fees  to  attorneys  to  defend  criminals 39 

Fences,  injuring  and  breaking 149 

Finding  and  presentment  of  indictment ......  610 

Figures,  indictment 620 

Fictitious  name,  indictment 628 

Fighting,  prizefighting  and  boxing 14    27 

Fire-arms,  use  of  near  enclosed  stock 88 

Fire  companies 109 

Fighting  animals,  prohibited 167 

Fire-arms,  reckless  use  of 226 

Fire,  setting  out 357 

Fish,  seining,  trapping  and  destroying  prohibibited • 347 

Fish-ways,  erection  of,  required 348 

Flight  of  a  prisoner,  presumption  of 247 

Foreign  bank  notes,  circulating 66 

Forgery  and  counterfeiting 110 

Forfeiture  of  the  undert:Ucing  of  bail .  470 

Formation  of  trial  juries  and  challenges 47S 

Former  adjudication  and  acquittal • 474 

twice  in  jeopardy 476 

time  named  in  indictment 476 

second  indictment 476 

keeping  and  selling  liquor 470 

voluntary  prosecutions 476 

assault  and  battery 477 

forgery — several  instruments 477 

commencement  of  trial 477 

dismissal—  nolle  prosequi 478 

impaneling  of  jury 478 

statement  of  counsel 478 

defective  verdict 479 

disagreement — ^jury 480 

conviction  before  a  justice 480 

re-trial— reversal 480 

procedendo ..'.....  481 

insufficient  indictment 481 

lost  indictment 482 

degree  of  offenses 482 

demurrer 483 

robbery — larceny — plea— estoppel — burglary—- principal — accessory  .   ,  484 

Food  mixed  with  poison  with  intent  to  kill 228 

unwholesome,  sale  of 354 

Fraud,  of  a  partner 133 

Fraudulent  conveyances 133 

destruction  of  boats 133 

Fruit  trees,  picking  fruit  prohibited 150 

Fugitive  from  justice ** 486 

Gamblinc:  houses,  gaming  and  betting .••......  153 

G-aming  and  playing  billiards  by  minors  prohibited 23t 

Game,  illegal,  killing  out  of  season 102 

Gardens,  injuries  and  trespass  thereon.  Sec.  3984      204 

Glanders,  ho-ses  affected  with,  prohibited  from  sale.  Sec.  4056 144 

General  regulations  affecting  counties,  towns  and  cities 134 

Governor's  Square,  mining  prohibited  on  or  near  by  .   .    .   . •  •  151 
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Goods  and  chattels,  destruction  of.  Sec.  3078 203 

Great  bodily  injury,  assault  with  intent  to  commit 28 

Grain,  grass,  hay  and  fruit,  injuries  and  carrying  away,  Sec.  3984 204 

Grand  jury,  indictment,  signing  by  foreman 409,  510.  669 

discrepancy  in  foreman's  name 469,  617 

affidavits  to  impeach,  are  inadmissible 469 

cannot  contradict  finding  . 618 

presenting  and  filing 526 

costs  taxed  to  prosecuting  witness 470 

powers  and  duties  of 510,  526 

selecting,  drawing,  summoning  and  impaneling  of 605 

Habeas  corpus ....•••  489 

Health,  board  of,  violation,  regulation  of ••.....  385 

Highways,  injuries  to.  and  obstructions,  Sec.  3979 203 

Highway,  digging,  breaking  up  and  plowing  prohibited,  Laws  1874  •••...  206 

Hop  roots  and  cuttings,  importation  prohibited  ••• 144 

House  of  ill-fame,  keeping  of  .   . , 167 

House,  leasing  for  prostitution  .   ,   ^ 192 

Horse  racing  and  fast  driving.  Sec.  4071 373 

Horses  having  glanders,  sale  or  running  at  large  prohibited,  Sec.  4056  .   .     .   .  144 

Husband  and  wife,  witnesses  for  each  other 454 

privileged  communications  . 454 

lenorance  of  law  as  a  defense ..•• 428 

Illegal  solemnizing  marriages ., 135 

Illegitimate  children,  bastardy 137 

111* fame,  house  of • 157 

Illegal  voting 268 

Impounding  animals  without  food  or  water 143 

Importing  diseased  and  Texas  cattle.  Sec.  4058 — ^hop  rootsand  cuttings.  Sec.  4060  144 

Impeachment  of  witnesses 455 

officers 507 

Insane  persons,  cruelty  to *   * 88 

Intoxicating  liquor,  sale  of,  near  religious  societies.  Sec.  4024 91 

sale  of,  prohibited — liquor  law 292 

Incest 146 

Injuring  trees,  breaking  fences 149 

fruit  trees  and  picking  fruit ,150 

monuments  and  tombstones.  Sec.  4021 151 

Injury  to  Capitol  or  Governor's  Square  punished 151 

Inoculating  with  small-pox  with  intent  to  spread  disease 152 

Insurance  companies 152 

Injuries  to — 

dams — lock— canal  —trench — reservoir — gearing  or  machinery — mill-pond 
— engine — bridges — railways — highways — plank  road  —  telegraph 

posts — wires — boats — rafts — loom— wood — logs — lumber 203 

to  monuments — guide  boards — marks — milestones — post — lamp,  or  lamp 

posts 204 

by  extinguishing  any  lamp  on  any  bridge — street  or  passageway  .   .   .  204 
cutting  timber—  removing  earth — wood  or  lumber — stone — marble — 
slate— coal— copper — lead — iron  ore  and    metal — ^hay— com — fnut 

and  vegetables 204 

goods  from  wharfs — street  and  landing .•••...  204 

gardens  and  improved  lands 204 

Information  and  seizure  of  liquors,  Sec.  1544 297 

Intoxicating  liquors,  selling  to  minors  (civil),  Sec.  1539 295 

Intoxication  punished.  Sec.  1548 300 

Indians,  sale  of  liquor  to  prohibited,  Sec.  4044 305 

Injuries  to  dwelhng  house  or  other  buildings,  boat  or  vessel.  Sec  4070  ....  373 

to  the  person  of  another  not  a  felony.  Sec.  4070 373 

Insanity  as  a  defense 431 

reasonable  doubt 432 

passion  and  revenge 431 

self-inflicted  insanity 432 

drunkenness  ••       ..••.•••. 432 


iDdlclmenl.  Rnding  and  pmenlment  of IBS 

IndoBcmeni.niu'ltKsisnfdbyforenijii, Sec.  4294 *M 

linpncllmenlorbyjurora.amdavilsliiulmis^ble 4Sg,  470 

preseming  and  filing.  Sec  42B4      480 

costs  (ixed  lo  pri'ciie prosecQlor 4TQ 

Inranl!,  witnesafs.  evidence  ,  463 

Informaiions  generally  procpcdi np before joMice* SW 

Inlerpreters.  slatemenls  to,  evideoce 4S3 

Indicimenl AID 

molion  to  set  uide iU 

■lien  juror 511 

joint  indictment , MS 

slululoiy  form Hi 

name  of   offense itS 

failure   lo  give  name MB 

duplicity MA 

election  by  Stale 510 

chargs  but  one  offense MS 

time  and  place  in  Rrst  count AI8 

eachcount&houldbecomplete 518 

formal  cotielusion S18 

sbould  bespccitic     M8 

sUtutorr  Unguaee S'O 

TCiKal  of  aUtute filO 

clerical  tnon      519 

variance MB 

dale  on  or  about StO 

Myle  orpmceu iiO 

figures 610 

day  and  date ill 

deadly  weapon       Ml 

in  felony  sliouldaEegeWeftpOD Ml 

proceeding  In   rem  . Ml 

alleKation  o(  local  description fill 

one  count  m  support  of  whole  indictment iil 

amending  .  til 

slalutotv  afrenHS.-descTlpIlon MS 

ficnioui  name         M3 

Sabbalh,  tiolalion  of MS 

prewnlrd  in  opfO  COun *!• 

indoTsemcnt.lnicbill M« 

nin>c;  afwiln'^^F;  to  be  Indorsed  on  back  of S!8 

incumnrti-nlcviilcncena  ground  loietaiide SIT 

lost  indictment Ml 

molion  to  set  aside ft!T 

burden  of  showing  errois SIT 

waiver  of  objection S£T 

e)lamiri:Uion«peDding  before  magistrate  no  ground  to  set  aside.   .   .    .  S2T 

SiiTplu«8f:c  SIS 

degree,  offenses S18 

Innocence  presumed       S28 

InuoUy  of  n  tleteEid.in  before  trial  or  after  conTlctlon 9S0 

nrraignn^n  8S0 

Applies  In  miiid'meanon S30 

impaneline  of  juTV Mt 

Instructions 681 

pnni^it     s.i«iry 631 

impmeiing  of  jury 6S1 

o.nlh  10   iiiry      ■ SSJ 

)uiisdiclion.4:ourlS  applies  to  all 631 

Inslruclions  Iri  jury  in  caseof  insanity 631 

Inienl.  rIii  of  the  olTenie 631 

Instructions — duly  of  court  to  Instruct 660 

erroneous — refusal  to  give — new  trial SSS 

generally 614.  013 
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Infanticides— see  murder 233 

Information— justices  of  the  peace  and  their  couits  .   .    ...    . 572 

Jeopardy  twice,  former  trial  .,..., ., 475 

udgment,  sentence 532 

entering  of,  on  Sunday 536 

for  fines  when  Kens,  execution  stayed 537 

Judges,  powers  of,  cannot  delegate  powers  to  other  judges — exchange  ....  542 

jurors  accepting  bribes 43 

Jury,  challenging 418 

cause— opinions 420 

waiver  of 418,  422 

Juries,  waiver  of.  in  misdemeanors — drawing,  impaneling 473 

challenges 420 

conduct  of,  after  submission  of  case  .   ...       425 

disagreement  of— presence  of  prisoner — polling  jury — recalling  to  exam- 
ine— witnesses  must  not  separate 426 

no  food  or  drink  without  order  of  oourt  .   .   ; 427 

for  misconduct  (see  new  trials  and  verdict) 555 

discharge  of,  and  separation 

verdict  defective — adjudication 479 

impaneling  in  cases  of  insanity 531 

challengesand  oath  to  jury 532 

Justification  as  a  defense 429 

trespass — deadly  weapon 430 

words  no — insanity .   .431,  432 

Justice,  fugitives  from 485 

urisdiction,  courts  common  law,  applies  to 531 

local  and  general,  of  public  offenses  (see  oflfenses)   . 541 

of  courts  generally 541 

Justices  of  the  peace  and  their  courts  ..... 572 

Keeping  cock-pits  prohibited 157 

false  books  by  a  corporation 157 

house  of  ill-fame 157 

gambling  house,  gaming  and  betting 153 

Kidnaping 160 

Killing  game  at  improper  seasons  .. 162 

maiming  and  disfiguring  stock 163 

birds  prohibited 162 

Knowledge,  carnal,  administering  drugs 57 

Law,  ignorance  of,  as  a  defense 428 

Larceny 166 

Label,  poisons,  neglect  of,  punished 258 

Law.  constitutional 424 

Laws  of  other  States— evidence,  how  proven  . 466 

Laboring  on  Sunday 382 

Lascivious  behavior 193 

Leasing  house  for  prostitution 192 

Lewdness 193 

Levees,  breaking  of... 291 

Letters  of  threats .  222 

Libel 194 

Liquor,  selling  near  religious  societies 91 

Liquor  cases,  condemnation,  are  criminal  cases — State  not  entitled  to  a  new  trial  292 

law  prohibitory 292 

selling,  nuisance.  Sec.  1543 • 297 

selling,  near  college  farm.  Sec.  1620 -%  304 

selling  to  Indians.  Sec.  4044 305 

drugged,  sale  of.  Sec.  4036 355 

adulterated,  sale  of,  Sec.  1541 29f 

License  to  be  paid  by  peddlers 179 

Limitation  of  appeals •...••••.  897 


Liens,  umlerlaking  of  bail  when  B 
juitgrneoK  for-firiM.  axecuti 

■Libcraiion  of  poorcontict!            .    .    .    .  ■ 68T 

LiiiiKailaTi  simuteor                    ttt 

Loaning  inoiicY  bj  coudW  treasurer  ualawhil M 

Lollerieinndsaleoflicbels      198 

Lock,  injuriMlo,  See.  3978       IDS 

Local  ducripiian.mdiciment S>i 

Lord's  dar  cxcepcions.  Indlctmenl ■» 


Local  and  general  juriidlcllon  of  public  offeoKS Ml 

Lunatics — wilnejscs ■...,..  4S8 

MamlKughler,  noacccMaiieibefbn  ibebct 0 

Msrlis,  brands  and  stamps,  alletallOQ  ol IB 

Itaime,  aswuli  <rilh  inlenl  lo SS 

Marriages,  proliibiledwiihiDcerialn  decrees, incaM 140 

Marrying,  compellinR  (o M 

Mirriages,  Illegal  solcnmiung 13S 

UaltcioiuirnpaH.  iBjurioglrecsuid  feooea US 

Maiming,  hilling,  and  ditlieuringVlidE tA3 

Malicious  miimine  and  killing  siock ■ IBS 

libel                                     IW 

Making  false  enlriesAnd  returns  by  olficeri 301 

Malicious  mischiet,  trHpais  and  Injurita  to  bridges — railwajs — highwayi — plank- 
roads — boals  andnfli MS 

iojuriei   to  monumenic — gnide-boaid* — cattinB  llBbei — removiiif  cutb 

gardens  and  improved  lands IM 

defacing  buildings— -Stale  boundaries  ■ .  MS 

trespass  generally 183 

Maiming  a  humsn  being WO 

MaUcious  ihreau  lo  extort l!l 

MsnaUuehwr        m 

ManuCiclure  and  sale  of  inloilealiug  liquora  illegal.  Sec.  IftlS HI 

Uacliiaes.  ibreshlngwiiboul  boxed  rods 341 

Magistrate,  duty  when  piit;r  arrested  i*  brought  before  him 388 

Magistrates  duties  and  powers  when  taking  bail 40S 

Malicious  prosecution,  witness  liable  to  pay  cost! 4« 

Malice                        MS 

Magistralps  and  their  powen,  wbo  an MV 

Mayors,  iiuisdicdon  and  powen MS 

Mayhem 1» 

Medicines  unwho1aonic,ialeofadullemed,Sec.4t3T >M 

Measures,  fdlse  use  of >TT 

Mill  machinery,  iniuries  to,  Sec.  3978 MS 

Mingling  poison  wllli  food  with  Inlenl  to  kill 118 

MisdemednOTS  and  punlshiuen   thereof tSl 

Mixing  nnd  scllinE  miied  oils      US 

Minors,  selling  liquors  to,  penalty  (civil).  Sec.  1S3) MS 

prciiiibited  in  saloons     131 

Mixed  liauors.  selling  ot,  Sec.  IMl MS 

Milk  diluted,  sale  of  punished >U 

HiKairiae*^,  precnant  woman,  administering  medicine 1 

Uiidemeinors,  defendant-can  walvearraiKnmetit, Sec.  4318 399 

m^iy  be  compromised 411 

Misconduct  of  Jury SW 

Uiidemeanors.  Telanles,  dirlilonof 43T 

Minutes  of  magislrates  in  examinations 467 

UonumenU.  Injuries  10, and  tomlMtones ISI 

llonumentsorSiateboundarles,  injury  to.  Sec  3989 MS 

Money,  deposit  of  instead  of  l>ail 4tS 

Motbe,  want  of,  evidence M 

Motion  lo  set  a«de  indictment SI4 

Mode  of  (rial SS* 
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Motion  for  new  trial,  time  of  filing 552 

Mutual  fighting,  affrays 14 

boxing  and  prize  fighting 27 

Murder,  assault  with  intent  to  commit 28 

Murder 233 

Neglect  of  duty  of  an  officer 255 

Neglecting  to  label  poisons ; 258 

to  provide  steam-boilers  with  safety-valves 259 

Nine  or  ten-pin  alleys,  minors  prohibited  therein 231 

New  Trial 552 

equitable  circumstances 553 

time  of  filing  motion — defect  in  indictment — presence  of  prisoner  during 
argument  of  motion — newly  discovered  evidence — cumulative — ver- 
dict against  evidence 554 

embezzlement,  value — insufficiency  of  evidence — liquor  cases,  condemna- 
tion— misconduct  of  jury 555 

error  in  indictment -•- acts  of  court  presumed  correct — should  be  ordered, 

when — conversing  of  jurors — presumption  in  favor  of  regularity  .   ,  656 
disqualification  of  juror — when  evidence  supports  verdict — general  rule — 

two  verdicts 557 

conflicting  evidence — hearsay  evidence — erroneous  instructions — refused 

to  give  instructions 558 

duty  of  court  to  instruct — discrepancy — power — gambling  verdicts — admis- 
sion of  illegal  evidence — State  not  entitled  to  new  trial — affidavit  of 

counsel 559 

Notaries,  official  papers,  failure  to  deposit 107 

Notices,  public,  destruction  of,  prohibited,  Sec.  3987 205 

Notice  of  appeal  to  Supreme  Court 396 

Nolle  prosequi,  adjudication 478 

Notice  by  prosecutor  of  introduction  of  additional  witnesses 622 

Nuisance,  and  abatement  thereof 259 

keeping  gunpowder,  bowling  alleys 262 

causing  water  to  stagnate 259 

dogs — hogs — stock  yards 262 

intoxicating  liquors.  Sec.  1543 297 

house  of  ill-fame — disorderly  bouse • 260 

liquor  cases.  Sees.  1523-1543 203.  295 

Obstruction  of  highway  bridge.  Sec.  3979 203 

Obstruction  of  public  ditches  and  drains.  Sec.  3992 206 

Obstructing  highway  by  digging,  breaking  up  and  plowing.  Laws  of  1874  .    .   .  206 

Obstruction  of  railroad  track  and  trains  ^ 265 

Obscene  books  and  pictures,  sale  of 353 

Objection  to  evidence,  waiver  of 442 

Official  functions,  exercising,  after  suspension 103 

Officers,  bribe,  acceptance  of 9 

Officer,  falsely  assuming  to  be • 108 

Officers  making  false  entries  and  returns 202 

Officer,  neglect  of  duty 255 

Offenses  against  the  right  of  suffrage 368 

Officers  failing  to  perform  duty 274 

of  State  prohibited  from  furnishing  supplies  to  State  institutions  .    .    .  378 

failing  to  pay  over  fees  in  their  hands 375 

of  State  shall  not  divert  appropriations  to  other  purposes 17 

failing  to  record  official  bonds 379 

refusing  to  issue  process 278 

of  State  shall  not  contract  indebtedness  beyond  appropriation  .    ...  17 

oppression  by 379 

refusing  to  assist,  and  resisting  by  others 334 

Offense,  threatening  to  commit •••..  364 

bailable 403 

bailable  on  indictment  before  conviction  ...    .  • 403 

compromising  of... 436 
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OfTense,  felonies,  misdemeanors,  division  of 437 

local  and  general  jurisdiction 541 

in  case  of  abortion,  what  county 3,  543 

larceny 173-175 

degree  of  offenses 543 

jurisdiction  as  to  value  is  governed  by  indictment 543 

and  not  by  value  as  proven  on  trial « 543 

counties  bordering  on  State  lines 543 

Officers,  mngistrates  and  peace  officers,  who  are,  and  their  duties 540 

Oils,  mixing  and  selling  mixed 232 

Oppression  by  officers 279 

Operators  of  telegraphs 363 

Opinion,  challenging  jury,  Sub.  Div.  11 419 

Opinions  of  wiinesses,  evidence 441 

Orchards,  injuries  and  trespass  therein.  Sec.  3984 204 

Passion,  revenge,  insanity,  distinction 431 

Paupers,  bringing  into  the  State ••« 45 

Papers,  valuable,  destruction  of.  Sec.  3985 205 

Particular  acts  of  prisoner,  evidence T  449 

Pardons,  generally 560 

Partner,  frnud  of  one 133 

Perjury 280 

Peddlers,  compelled  to  procure  license ; 370 

Pendency  of  cause,  appeal  does  not  lie 397 

Peace  ofRcers.  who  are.  powers  and  duties 549 

Personation,  acting  under  an  assumed  official  character 108 

Picking  fruit  unlawfully 150 

Pm-pool  playing,  when  g.imbling 155 

Pictures  and  obscene  books,  sale  of 3^3 

Plank  road,  injuries  to.  Sec.  3979 203 

Plowing  in  highway  prohibited,  Laws  of  1874 206 

Prisoner,  arraignment  of.  if  for  felony  must  be  present 399 

waiver  of,  can  waive  in  misdemeanors 400 

if  refused  to  plead 4U0 

pleading  waives  arraignment 400 

right  to  have  indictment  read 401 

is  not  entitled  to  second  term  as  matter  of  right 401 

Prosecuting  attorney  has  control  of  case  in  District  Court 397 

Practice,  bills  of  exception 410 

change  of  venue 412 

questions  not  raised  below 4*28 

arraignment 399 

on  defense  of  insanity 431 

error  without  prejudice 438 

Prisoner,  presence  when  jury  returns  into  court 426 

Presence  of  di'fendant  when  jury  returns 4-6 

Proof,  burden  of,  self-defense 428 

Property  stolen  or  embezzled,  disposal  of .... 436 

Presumption  of  error,  when 438 

Presentment  and  finding  of  indictment 409 

Prosecuting   witness  liable  to  pay  costs,  when 470 

Prisoner,  statements  made  by,  evidence 443 

Presumption,  prisoner,  evidence 444 

Prisoner,  presumption,  evidence 444 

Proof  of  other  felonies 4  14 

Prisoner,  not  a  competent  witness  in  his  own  behalf,  under  prior  laws 4^9 

Privileged  communications 454 

Producing  miscarriage,  administering  medicine 2 

Proceedings  in  rem 521 

Provisos,  exceptions,  indictment 523 

Presumption,   innocence 528 

Prisoner,  trial  of 550 

trial  of,  presence  of  defendant 550 

time  of  pleading 551 

right  to  be  confronted  with  witnesses 551 

43 
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Pleading  by  prisoner  attempiing  to  escape,  effect  of 634 

Plea  in  abatement • 484 

statute  of  limitation .^ 539 

Pleading,  what  pleas  are  admissible,  time  of  pleadings  .   .   .   ' 667 

Plea  of  guilty  may  be  withdrawn  and  plea  of  not  guilty  entered 568 

cannot  be  changed  after  sentence 568 

Polygamy — bigamy 40 

Pond  of  water,  drawing  off  and  injuries  to,  Sec.  3078  . ' 203 

Poison,  mingling  with  food  with  intent  to  kill 229 

Poison,  neglect  to  label,  punished 258 

Polling  jury,  failure  of 426 

Poor  convicts,  liberation  of  poor 537 

Powers  of  courts  and  judges 641 

of  grand  jury,  powers  and  duties 669 

Police  courts 671 

Prize-fighting — boxing 27 

Prisoners,  assisting  (o  escape 37 

Prostitution — enticing  females  for  that  purpose 99 

Prisoner  escaping  and  breaking  from  a  jail 101 

Protests,  false  making  of 107 

Prostitution,  leasing  house  for  that  purpose 192 

Proclamations,  destruction  of,  Sec.  3987  . 205 

Prisoner,  flight  of.  affect 443 

Process,  officer  refusing  to  issue 278 

Prohibitory  liquor  law 292 

manufacturing,  keeping  with  intent  to  sell,  prohibited.  Sec.  1623  ....  292 

deemed  a  nuisance,  &c.  1623 292 

importation  excepted,  Sec.  1524 292 

manufacturing,  punished.  Sec.  1525  .   . •  292 

when  sold  on  license,  obtained.  Sec.  1526 293 

certificateof  legal  voters.  Sec.  1527 293 

shall  file  bond.  Sec.  1528 293 

presentation  of  bond  and  certificate  to  county  auditor.  Sec.  1629  .   .  .  293 

final  hearing,  any  one  may  appear  and  resist  application.  Sec.  1630  .   .  293 

permit  shall  specify  the  building.  Sec.  1531 293 

bond  deposited  with  auditor,  Sec.  1532 294 

account  books  of  purchase  and  sales.  Sec.  1633 294 

permit  obtained  through  fraud,  Sec.  1534 294 

any  resident  filing  written  information.  Sec.  1536 .  •   •  •  294 

liquor  seized  under  a  search  warrant.  Sec.  1^6 295 

profits  on  sale.  Sees.  1637-38 295 

sale  to  minor,  including  wine  and  beer,  except  on  written  order,  prohit)- 

ited.  Sec.  1539 295 

nor  to  intoxicated  person.  Sec.  1539 295 

given  in  consideration  of  property  prohibited — punishment.  Sec.  1540  .  296 

indictments  and  informations  may  allege  any  number  of  counts.  Sec.  1540  296 

must  be  in  separate  counts  and  judgments.  Sec.  1540 296 

mixing  liquor  with  beer,  wine  or  cider,  punished,  Sec.  1541 296 

owning,  keeping  or  being  concerned  in  owning  or  keeping,  prohibited, 

Sec.  1542 297 

building  when  declared  a  nuisance.  Sec.  1643 297 

complaint  for  search  on  premises,  Sec.  1544 297 

search  warrant  and  information  shall  describe  property,  Sec.  1645  .   .   .  298 

duty  of  justice  when  liquor  is  seized.  Sec.  1546 298 

any  person  when  appearing  as  a  defendant.  Sec.  1546 298 

final  judgment  of  forfeiture— taxation  of  costs.  Sec.  1547 301 

persons  found  in  a  state  of  intoxication,  Sec.  1548 300 

indictment — information  need  not  set  out  exactly  kind  or  quality.  Sec.  1549  301 

all  payments  for  liquor  sold  in  violation  of  law  are  void.  Sec.  1550  .   .   .  301 

peace  officers  required  to  see  that  these  provisions  are  enforced,  Sec.  1551  302 

principals  and  sureties  on  bonds  jointly  liable,  Sec.  1662 302 

transportation,  when  prohibited. Sec.  1553 302 

this  law  shall  be  construed  so  as  to  prevent  eva»on.  Sec.  1554 SOS 

construction  of  law — intoxicating  liquor.  Sec.  1556 303 

liability  for  taking  care  of  an  intoxicated  person.  Sec.  1556 303 

right  of  action  to  wife,  parent,  child,  etc..  Sec.  1657 303 
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Prohibitory  liquor  law — what  property  liable.  Sec.  1558 •   .   .   .  303 

purchaser  making  false  statement  in  procuring,  Sec.  1559 304 

sale  near  college  farm.  Sec.  1620 304 

selling  to  Indians,  Sec.  4044 305 

selling  within  two  miles  of  any  incorporated  town  or  city  prohibited,  Sec. 

4044 305 

selling  to  a  person  in  a  state  of  intoxication.  Sec.  4044 305 

election  day,  sale  on  prohibited 304 

Provisions,  unwholesome,  sale  of 354 

Prisoner,  suffering  to  escape 360 

Premeditated  injury  to  another  not  a  felony,  Sec.  4070 373 

Prisoner,  presence  of  during  argument  for  new  trial 554 

Proceedings  before  police  and  city  courts 571 

in  justice's  courts 572 

Preliminary  examinations 590 

Process  upon  indictment 597 

Production  of  additional  witnesses,  notice  of  by  prosecutor «...  622 

Preliminary  information — warrants  of  arrest 643 

Public  buildings,  defacing  and  injury  to.  Sec.  3986 205 

Public  ditches  and  drains,  obstruction  of,  Sec.  3992 206 

Punishment  for  misdemeanors 232 

Public  offenses — confession — resistance  to 338 

division  of •••    •••...  437 

Quarrels,  stirring  up ••• ••••••••  359 

Railways,  injuries  to,  Sec.  3979 203 

Rafts,  injuries  to.  Sec.  3980 203 

taking  property  from  unlawfully.  Sec.  3988 205 

Railroads  and  obstruction  thereof 265 

Rape 323 

Railroad  companies  must  establish  offices  .    .   .  *. 333 

Racing  and  fast  driving.  Sec.  4071 373 

Railroad  conductor's  acts,  justification  as  a  defense 430 

Religious  societies,  disturbance  of 91 

Regulations  affecting  counties,  towns,  and  cities 134 

Returns  of  officers,  false 202 

Reset  voir,  injuries  to.  Sec.  3978 203 

Reckless  use  of  fire-arms 226 

Recording  official  bonds,  failing  so  to  do 2i7 

Refusal  of  officer  to  issue  process 278 

Refusal  of  attorney  to  pay  over  client's  money 333 

Resisting  and  refusing  to  assist  officers • 334 

Refusing  to  assist  officers 334 

Resistance  of  process  and  suppression  of  riots 337 

Resistance  to  the  commission  of  a  public  offense 338 

RegL^ition  of  board  of  health 385 

Recalling  of  jury 426 

Revenge  passion — insanity — defense 431 

Retrial,  reversal  by  Supreme  Court,  adjudication 480 

Reasonable  doubt,  evidence 441 

Rebutting  evidence • 442 

Rem   proceedings,  indictment 521 

Remission  of  fines •..        .• 560 

Reprieve,  pardon 560 

Reasonable  doubt    ...« 599 

Recommitment  after  giving  bail  or  depositing  money 599 

Rcpf^als.  statute  of.  by  implication 600 

Receiving  stolen  goods  knowing  them  to  be  stolen.  Sec.  3911 167 

Removing  land-marks 151 

Riots,  su|)prcssion  of ....  372 

Riots,  unlawful  assemblies  and  disturbances 372 

Rob,  assault  with  intent  to 33 

RoMx-ry 338 

Roots  and  cuttings,  diseased,  prohibited.  Sec.  4060      145 

Running  threshing  machines  without  boxed  rods 342 
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Sale  of  lottery  tickets 108 

Sale  of  intoxicating  liquor       293 

Sale  of  liquornear  college  farm,  Sec.  1620  .    »  .   , 304 

Sale  of  liquor  to  Indians.  Sec.  4044 305 

Saloons,  minors  prohibited  in 231 

Savings  bank 343 

Sabbath,  violation  of 382 

Selling  liquor  near  religious  societies,  .Sec.  4024 91 

Secreting  goods  and  valuable  papers,  Sec.  3985 205 

Selling  mixed  oils •.  232 

Selling  liquor — prohibitory  liquor  law 292 

Seizureofliquor.  Sees.  1536. 1544, 1545, 1646  and  1547 295.297-8.300 

Selling  liquor  to  minors,  civil  penalty,  Sec.  1539 295 

Selling  to  habitual  drunkards  prohibited.  See.  1539 295 

Selling  to  intoxicated  persons.  Sees.  U39,  4014 295,  305 

Selling  mixed  liquors.  Sec.  1541 295 

Seduction 344 

Seining  and  destroying  fish 347 

Selling  drugged  liquors 353 

Selling  diluted  milk  prohibited 353 

Selling  obscene  books  and  pictures 353 

Search  warrants  and  proceedings  thereon 600 

Selecting,  drawing  and  impaneling  of  the  grand  jury 605 

Setting  aside  indictment,  causes  for 615 

Separate  trials — ^joint  trials — costs 632 

Selling  poison  not  being  labeled 258 

Selling  unwholesome  provisions 354 

Setting  out  fires 357 

Separation  of  jury  not  allowed  without  permission 427 

Self  defense 427 

Sentence,  judgment .        . 532 

three  days 534 

not  less  than  six  hours 635 

presence  of  prisoner — if  for  misdemeanor  need  not  be  present 535 

record  should  show 535 

should  be  asked  whether  he  has  any  cause  to  show  why  sentence  should 

not  be  pronounced 535 

distinct  and  separate  sentence 535 

time  of  imprisonment 536 

modification  by  trial  court 536 

powers  of  court  over  its  records 536 

sentence  partially  complied  with 536 

plea  cannot  be  changed  after  sentence 536 

Supreme  Court  may  reduce 618 

Sheep  when  diseased  prohibited  to  be  imported  or  sold,  Sec.  4055 144 

Shrubs,  injuries  to.  Sec.  3984 204 

Signs  and  tokens  evidence 446 

Smallpox,  inoculating  with  intent  to  spread  disease 152 

Solicitation,  corrupt 72 

Solemnizing   marriages  illegally 135 

Sodomy 358 

Speedy  trial 550 

Special  terms  of  court 387 

Stirring  up  quarrels 359 

Streams,  throwing  dead  animals  into 369 

Stock  diseased,  running  at  large  prohibited 144 

Stolen  or  embezzled  property  disposed  of ', 436 

Statement  of  deceased 440 

State  officers  prohibited  from  furnishing  supplies  to  state  institutions 278 

Statements  made  by  prisoner  evidence 443 

Style  of  process 520 

Statute,  limitation  of 539-541 

State  not  entitled  to  a  new  trial W^ 

Statutes,  repeal  of  by  implication 600 

State  evidence,  turning  by  accomplices 466 

Steal,  assault  with  intent  to 33 
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Stock,  impounding  without  food ......••. 143 

driving  from  home  or  pastures 92 

State  boundary  monuments,  injuries  to,  Sec.  3089 205 

Stay  of  execution 537 

Steam  boilers,  neglecting  to  provide  safety-valves   .    .           259 

Strap  game,  when  gambling 150 

Suffrage,  right  of.  illegal  voting,  bribing 268 

Suborn;4tion  of  perjury,  Sec.  3937 280 

Suppression  of  Rio's 337 

Superintendents  shall  not  contract  in  excess  of  appropriation  . 17 

Suppression  of  any  last  will 358 

Suffering  prisoner  to  escape 360 

Sunday,  violation  of 382 

Surrender  of  defendant  by  surety  .    . 619 

Sunday  rendering,  judgments  on   . 536,  589 

Sunday,  receiving  verdicts  by  justices 589 

Surplusage,  indictment 528 

Supreme  Court,  powers  of 618 

Surrender  of  a  defendant  by  bail 619 

Swindling 361 

Taking  property  from  boats  and  rafts,  Sec.  3988 205 

Teacher  and  pupil,  chastisement,  assault  and  battery 26 

Texas  cattle  imported,  prohibited 144 

Telegraph  posts  or  wires,  injuries  to.  Sec.  3979 203 

Ten-pin  alleys,  minors  prohibited 231 

Telegraph  companies  must  establish  offices 333 

Telegraph  operators,  liable  when 363 

Telegrams  evidence 444 

Threatening  letters 222 

Thistles.  Canada 56 

Threats,  malicious  to  extort 222 

Threshing  machines  running  without  boxed  rods 342 

Threatening  the  commission  of  an  offense 364 

Threats  to  commit  a  crime — binding  over  to  keep  peace       364 

Throwing  dead  animals  into  streams,  wells,  etc 369 

Threats  of  deceased  towards  accused 442 

Time  for  appeal,  limitation 397 

Torturing  animals 87 

Towns— general  regulations  affecting  counties,  towns  and  cities 134 

Torturing,  impounding  animals  without  food  or  water 143 

Tombstones,  injuries  to 151 

Tombstones  and  other  property  in  or  about  cemeteries,  protection  thereof  .    .  151 

Treasurer  discounting  warrants  or  loaning  money  unlawfully 89 

Trespass,  injuring  trees  or  breaking  fences 149 

Frees,  injury  to 149 

Trespass,  malicious,  in  cemeteries 151 

Trespass,  and  injuries  generally 203 

Trench,  injuries  to.  Sec.  3978 • 203 

Trees,  shrubs,  grains,  etc.,  injuries  to,  Sc.  3984 204 

Transacting  business  without  license 370 

Trespass — ^justification,  defense 430 

Trial  of  defendant 620 

entitled  to  speedy  trial 550 

presence  of  prisoner  right  to 550 

need  not  be  present  all  of  the  time 551 

time  of  answer  or  plea 401,  551 

pleading — procedendo • %   .    .  551 

prisoner's  right  to  be  confronted  with  witnesses 551 

waiver  of  right 551 

right  to  be  tried  without  shackles 551 

trial  by  jury — see  formation  of  trial  jury r 472 

new  trial — see   title  new  trials 552 

of  an  issue  of  fact  on  an  indictment 620 

joint  and  separate  trials 632 

costs  on  separate  trials 632 
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Trial — notice  of  prosecutor  of  introduction  of  additional  witnesses (131 

separation  of  jury ' 632 

discharge  of  jury 633 

instructions  generally 633 

wife  of  prisoner  competent  witness 453 

attempt  of  prisoner  to  escape,  eflfect  of 443 

of  defendant,  first  term 401 

Twice  in  jeopardy 475 

Trustees  of  state  institutions  shall  not  contract  indebtedness  beyond  an  appro- 
priation, nor  divert  an  appropriation 17 

Unwholesome  food,  medicines  and  adulterating 354 

Unlawful  assemblies,  riots  and  disturbances 372 

Undertaking  of  bail,  forfeiture  of 470 

when  liens 636 

Using  boxes  and  casks  marked  by  another 372 

false  weights  and  measures  .   . * 377 

Valuable  papers,  destruction  of,  Sees.  3085,  3987 205 

Vagrancy • 377 

Vegetables,  injuries  and  carrying  away.  Sec.  3984 204 

Vessels,  taking  property  from,  Sec.  3988 205 

Venue,  change  of 412 

Verdict,  defective  adjudication 479 

clearly  against  evidence  should  be  set  aside 558 

Verdicts,  receiving  on  Sunday  by  a  justice 589 

agreed  upon  by  gambling  or  chance 559 

of  jury 637 

impeachment 639 

affidavit  of  juror 639 

when  admissible 639 

form  of  verdict 639 

jury  cannot  be  compelled  to  file  affidavits 640 

several  counts 640 

generally 641 

Virtuous  female,  enticing  to  house  of  ill-fame 101 

Violation  of  Sunday  law 382 

Violating  regulations  of  board  of  health 385 

Vouchers,  warehousemen,  false 108 

Voting,  illegal 2GS 

Wardens  of  state  institutions  not  to  divert  appropriations 17 

Warehousemen,  false  vouchers 108 

Waiver — arraignment — defendant  may  in  misdemeanors 400 

evidence — objection 442 

of  defendants,  rights  generally 643 

Warrants,  search  and  their  proceedings 600 

of  arrest  on  preliminary  information 643 

Weapons,  carrying  concealed  unlawful 57 

Wells,  throwing  dead  animals  into 369 

Weights  and  measures,  false  use  of 377 

Weapon,  deadly — justification — defense 4;^0 

indictment 521 

Will,  suppression  of 353 

Witness,  recalling  of  jury  to  examine  witnesses .  426 

Witnesses  generally,  examination,  competency,  etc.,  fsee  evidence) 439 

Wife  of  defendant  a  competent  witness  for  her  husband 636 

Witnesses,  production  of,  additional  notice  by  prosecutor 622 

Witness,  where   the  defendant  has  the  right  to  testify  and  declines,  attorneys 

should  not  refer  to  his  declining 439 

turning  state's  evidence 4G6 

Worshiping  congregations,  disturbance  of ."• 91 

Words  do  not  justify  a  crime 431 

Writ  of  error 646 
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